Sovereignty, Autonomy
and Right

Human Rights Law and the
International Effort to Seek Justice
for Romani Women Coercively
Sterilized in the Czech and
Slovak Republics

Claude Cahn

Sovereignty, Autonomy and Right
Human Rights Law and the International Effort to Seek Justice
for Romani Women Coercively Sterilized in the Czech and
Slovak Repubücs
Claude Cahn

Sovereignty, Autonomy and Right
Human Rights Law and the International Effort to Seek Justice
for Romani Women Cocrcively Sterilized in the Czech and
Slovak Republics

Proefschrift

ter verkrijging van de graad van doctor
aan de Radboud Universiteit Nijmegen
op gezag van de rector magnificus
prof. mr. S.C.J.J. Kortmann
volgens besluit van het college van decanen
in het openbaar te verdedigen op
dinsdag 14 januari 2014
om 16.30 uur precies
door
Claude Cahn
geboren op 7 april 1968
te New Haven (VS)

Promotores:

Prof. mr. C.A. Groenendijk
Prof. dr. E. Guild

Manuscriptcommissie: Prof. mr. J.H. Gerards
Prof. dr. R.A. Lawson (Universiteit Leiden)
Prof. dr. O. de Schutter (Université catholique de Louvain)

Lay-out: Hannie van de Put, CMR
Printed by: W olf Legal Publishers
© 2013 C. Cahn
Behoudens de in of krachtens de Auteurswet van 1912 gestelde uitzonderingen
mag niets uit deze uitgave worden verveelvoudigd, opgeslagen in een
geautomatiseerd gegevensbestand of openbaar gemaakt, in enige vorm of op
enige wijze, hetzij elektronisch, mechanisch, door fotokopieën, opnamen of enige
andere manier, zonder voorafgaande schriftelijke toestemming van de uitgever.
Het reprorecht wordt niet uitgeoefend.
No part of this publication may be reproduced, stored in a retrieval system, made
available or communicated to the public, in any form or by any means, without
the prior permission in writing of the publisher, unless this is expressly permitted
by law.

IV

Contents
Acknowledgements

ix

Abbreviations

xi

Introduction
Chapter 1
Sovereignty, Autonomy and Right
1.1 Introduction
1.2 National Sovereignty
1.3 National Sovereignty and Personal Autonomy
1.4 National Sovereignty and International Law
1.5 National Sovereignty and International Human Rights Law
1.6 National Sovereignty between Personal Autonomy and the International
Human Rights Law Order
1.7 Recovering Autonomy
1.8 Core Dilemmas
Chapter 2
Coercive Sterilization of Romani Women in the Czech
and Slovak Republics
2.1 Czechoslovakia
2.2 Domestic Law
2.3 Sterilization as a Component of ‘Roma Policy’ in Czechoslovakia
2.4 The 1978 Charter 77 Action
2.5 The Pellar/Andrs Report
2.6 The Investigation by the Czechoslovak Prosecutors
2.7 Slovakia
2.7.1 The Body and Soul Report
2.7.2 The 2003 Ministry of Health Investigation
2.7.3 The 2003 Criminal Investigations
2.7.4 Actions for Violations of Law brought before Tribunals
2.7.5 Inter-Governmental Action
2.7.6 K.H. and Others v. Slovakia
2.8 The Czech Republic
2.8.1 Actions by the European Roma Rights Centre (ERRC)
2.8.2 The Ombuds Investigation
2.8.3 The Report of the Ombudsman
2.8.4 Criminal Proceedings Following Complaints by the Ombudsman
2.8.5 Claims for Damages
2.8.6 International Concern about Coercive Sterilization of Romani
Women in the Czech Republic

1

11
11
12
14
18
21
23
28
31

35
36
38
40
42
44
45
47
50
52
54
55
55
57
59
59
61
70
76
78
80
v

2.8.7.

Human Rights Minister Kocab, 2009 Government Expression
of Regret, Proposals for Compensation Mechanism
2.8.8 Summary: Czech Republic
2.9 Conclusion

84
85
86

Chapter 3
Triple Helix: The Jurisprudence of the European Court of Human Rights,
Roma and Racial Discrimination
89
3.1 The TiucklejIChapmantConnorsJurisprudence
90
3.1.1 Buckley
90
3.1.2 Chapman
92
3.1.3 Connors
93
3.1.4 Summary
94
3.2 Expulsion
94
3.3 Discrimination
96
3.3.1 The Bulgarian Police Abuse Cases
97
3.4 Pogrom
101
3.5 D.H. and Others v. C^ech Republic
104
3.6 M mïo^Dia^ and SejdicandF inci
113
3.7 Subsequent Judgments on Other Thematic Issues
114
3.8 Absence
117
3.9 Some Implications
119
Chapter 4
Identifying the Harm: Coercive Sterilization on Contested Interpretive
Terrain
4.1 Extreme Harms
4.1.1 Genocide and Crimes against Humanity
4.1.2 Violence against Women
4.2 Informed Consent as a Core Principle of Human Rights in the Field
of Bio-Medicine
4.2.1 Overview: Informed Consent as a Core Principle in the Field
of Bio-Medicine
4.2.2 Free and Informed Consent and Contraceptive Sterilization
4.2.3 Free and Informed Consent’s Inverse: Coercion
4.2.4 Coercive Aspects of Financial Incentive
4.3 The Council of Europe, Bio-medicine and Human Rights
4.3.1 The Committee of Ministers and the Parliamentary Assembly
4.3.2 European Convention on Human Rights and Biomedicine
4.3.3 The European Convention on Human Rights and the Norm
of Free and Informed Consent
4.3.3.1
The Right to Life (Article 2)
4.3.3.2
The Ban on Degrading Treatment (Article 3)
4.3.3.3
The Right to Private and Family Life, Home and
Correspondence (Article 8)
4.3.3.4
The Court’s Case Law concerning Abortion
VI

125
126
126
127
131
131
136
137
139
141
142
145
148
149
151
155
159

Contents
4.3.3.5
Other Implicated Articles of the European Convention
4.4 Ruling on the Coercive Sterilization of Romani Women
4.4.1
V.C. v. Slovakia
4.4.2 N.B. v. Shvakia, I.G. and Others v. Slovakia, R.K. v. C^ech Kepublic,
Cervenakova v. C^ech Kepublic
4.5 The Court and International Law: Absorption, Refraction and
Transformation of Norms
4.6 Conclusion

159
160
164

168
170

Chapter 5
Social Forces and National, Regional and International Human Rights
Processes
5.1 Theorizing Social Action in Human Rights
5.2 The Social Field
5.3 Civil Society
5.4 Attention by International and Regional Organisations
5.4.1 Council of Europe Monitoring Bodies
5.4.1.1
Commissioner for Human Rights
5.4.1.2
Council of Europe Human Rights Monitoring Bodies
5.4.2 United Nations Monitoring Bodies and Review Processes
5.4.3 Bilateral Relations between States
5.4.4 European Union
5.5 Implications for Social Action in Human Rights
5.6 Conclusions

173
173
178
180
191
192
192
192
194
195
199
205
209

Conclusions

211

Summary
Resumé (Summary in French)

221
233

Samenvatting (Summary in Dutch)

245

Bibliography

259

Index

277

165

Acknowledgements
This thesis would not have happened without the support and encouragement of my
family, above all my wife Cosmina Novacovici. The five years of holidays and Sundays spent staring into a computer will not be returned. My gratitude for her determination that I see this finished is immense. I will similarly not be able to repay the love
and support of my father Walter Cahn and daughters Sarah Kali and Johannah Shai.
One could not want for more constructive, cheerful, patiënt, engaged and supportive advisers than Kees Groenedijk and Elspeth Guild. E pluribus unum.
Gwendolyn Albert, Stephen Humphreys, Laurence Lwoff and Erika Schlager
read one or more chapters of the draft document and provided helpful guidance and
thoughts. janneke Gerards, Rick Lawson and Olivier de Schutter acted as the Reading Committee for this dissertation, and in that capacity read an advanced draft of the
dissertation and provided comments on it.
As will be evident, this work would be inconceivable without the opportunity
provided by my eleven years of work at the European Roma Rights Centre. I also
owe immense debts of gratitude for the many remarkable personalities, fellowtravellers on this particular road, above all Gwendolyn Albert, Elena Gorolova, Erika
Schlager and Sri Kumar Vishwanathan. This work would of course also have been
impossible without the remarkable Group of Women Harmed by Coercive Sterilization and the team at Vzajemné Souzitf, including in particular, in addition to Elena
and Kumar, Vlasta Holubova, Natasa Botosova and Helena Balogova, among many,
as well as Jozef Cina and the late Ana Cinova. I am also grateful for over ten years of
thoughts and comments on these issues by Jan Jarab and Anna Sabatova, as well as
those of Jiri' Kopal and the late Otakar Motejl.
A number of staff and fellow students at the Radboud University of Nijmegen
assisted my efforts to complete this dissertation in various ways. Many thanks therefore to Petra Bouman, Carolus Grütters, Paul Minderhoud, Hannie van de Put and
Karin Zwaan, as well as to Camille Defourny, for providing the French-language
translation of the summary.
Thanks are also gratefully extended to my supervisors at the United Nations —
Nicola Harrington-Buhay, Kaarina Immonen, Gianni Magazzeni and Hulan Tsedev.
At crucial moments, they supported my efforts to complete this work.
The author stands by all mistakes in this document. They are, resolutely, his own.

IX

Abbreviations
CAT
CDBI
CEDAW
CEDAW
CERD
CJEU
CSCE
DH-BIO
ECHR
ECRI
ECtHR
EHRC
EIDHR
EP
ERRC
EU
FCNM
FIGO
HRC
ICC
Rome Statute
ICCPR
ICERD
ICTR
IMF
OHCHR
OSCE
OSI
Oviedo

United Nations Committee Against Torture
Council of Europe Committee of Ministers Steering Committee
on Bioethics
Convention on the Elimination of All Forms of Discrimination
Against Women
United Nations Committee on the Elimination of Discrimination
Against Women
United Nations Committee on the Elimination of Racial
Discrimination
Court of Justice of the European Union
United States Commission on Security and Cooperation in Europe
Council of Europe Committee on Bioethics
European Convention for the Protection of Human Rights and
Fundamental Freedoms
Council of Europe European Commission against Racism and
Intolerance
European Court of Human Rights
Council of Europe Human Rights Commissioner
European Union European Instrument for Democracy and Human
Rights
European Parliament
European Roma Rights Centre
European Union
Council of Europe Advisory Committee to the Framework
Convention for the Protection of National Minorities
International Federation of Gynecology and Obstetrics
United Nations Human Rights Committee
International Criminal Court
Rome Statute of the International Criminal Court
International Covenant on Civil and Political Rights
International Convention on the Elimination of all Forms of Racial
Discrimination
International Criminal Tribunal for Rwanda
International Monetary Fund
United Nations Office of the High Commissioner For Human
Rights
Organization for Security and Co-operation in Europe
Open Society Institute
Council of Europe Convention for the Protection of Human Rights
and Dignity of the Human Being with regard to the Application of
Biology and Medicine: Convention on Human Rights and
Biomedicine (Oviedo Convention)
XI

Abbreviations
PACE
ROI
UNESCO
UPR
VONS
WHO

Parliamentary Assembly of the Council of Europe
Romani Civic Initiative
United Nations Educadonal, Scientific and Cultural Organization
Universal Periodic Review of the UN Human Rights Council
Committee for the Defense of the Unjustly Prosecuted
World Health Organization

Introduction
In early February 1999 - February 8 to be precise —I spent a remarkable afternoon in
Brno, Czech Republic, listening to the claims of a woman I will call here ‘Monika’, a
35-year-old Romani woman, raised in an institution, and living with her German
Shepherd in a Spartan first-floor one-room apartment in the Bratislavska area of the
city, a heavily Romani urban slum. Monika claimed that she had gone some years
previously for a ‘woman’s operation’ related to pain she had been suffering. When
she emerged from anaesthesia the doctor had told her, T m sorry, we couldn’t put
you back together again’, from which she understood that she would no longer be
able to have children.
At the time, I was in Brno as part of research efforts into the segregation of Ro
mani children in education in the Czech Republic, research which ultimately became
the basis for the European Court of Human Rights judgment in D.H. and Others v.
C^ech Republic.1
The Romani and related ethnic groups are a diverse set of peoples and communities living in Europe, the Americas and parts of Africa, related to similar groups in the
Middle East and Central Asia, called ‘Lom’ and ‘Dom’. Roma are believed descended
from groups of people who left India approximately 1000 years ago and arrived in
Europe in successive waves beginning in or around the 14* century. A lack of written
community records makes Romani history an extremely difficult field, intensely reliant among other things on sources such as the historical imprint left on the various
Romani dialects.2 The history of Roma in Europe is not a happy one. Soon after their
arrival in Europe Roma were excluded in Western Europe, and periodically subjected
to raw persecution.3 In the Ottoman Empire, Roma occupied a low status, even
when members of the privileged Muslim community.4 Roma were enslaved in the
Romanian principalities.5 From the beginning of the modern state, significant efforts
were periodically undertaken —with mixed success — to assimilate Roma forcibly.6
Roma were targeted for genocide during World War II.7 The period since 1989 has
seen a renewal of active anti-Romani antipathy throughout the continent. Tens of
thousands of Roma were ethnically cleansed from Kosovo in the period 1999-
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is unattainable as a temperature precisely because of the impact of observation. All
observation is ultimately a mode of participation.
Secondly, the strands of inquiry set out below —into individual autonomy, national sovereignty, the role and structure of international law, and the interface between social action and legal change —, as well as the insights derived from these
inquiries, have all direcdy benefited from my direct involvement in the matters in the
case study. Far from hindering my ability to derive insights from these events, I believe my direct involvement in these matters has heightened my ability to draw lessons from the events described, in light of the critical and theoretical literature on the
several subject matters implicated here. This is a defence of the intellectual as partici
pant in the world, rather than as alienated from it.
Third, the disciplines and theoretical precepts under examination here are particularly ‘above the fray’ as concerns the possibility of influence or distortion arising
from direct involvement. The law of the European Court of Human Rights, for example, is not an item which will be different depending on whether the analysis is
done by a person involved in litigation before the European Court. Similarly, an assessment of whether or not victims have had access to an effective remedy as required under international law —an objectively verifiable fact —will not depend on the
non-participation of the observer.
The current document aims to make an original contribution to the study of law
and society. It focuses in particular on the ability of the international human rights
law framework to contribute to persons from extremely marginalized or pariah situations being able to seize, secure and act upon their own autonomy and dignity. In so
doing, it examines the concepts of sovereignty and autonomy in light of the changes
brought about by the post-World War II international human rights law system.
The core question addressed by this dissertation is the following:
To what extent does the international human rights law order live up to its prvmise o f dignity, ivhere
persons live under conditions o f extreme stigma and exclusion, in atomi^ed, pariah situationsl Do
human rights in a supranationa! legalform actually re fram e human autonomy?
Insofar as these questions are posed in the context of international justice, this disser
tation poses questions as to the scope and nature of sovereignty, in particular national
sovereignty.
In assessing these questions, the dissertation probes two distinct sets of theoreti
cal literature: first, in Chapter 1, concepts of sovereignty and autonomy in light of the
changes brought about by the post-World War II international human rights law
system are examined. Next, after a recital of fact (Chapter 2) and international law
and norms (Chapters 3 and 4) in the case at issue, in Chapter 5, theoretical literature
drawn from law and society literature, including the emerging field of the anthropology of human rights, is examined. On the basis of these strands of inquiry, conclusions are drawn. It will be seen that, in answering the given question, the latter litera
ture is crucial, as the answers appear to depend to a great extent on subjective understandings of human empowerment among those affected —the victims themselves.
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This dissertation is thus organised as follows: Chapter 1, which follows this in
troduction, provides a theoretical basis for our inquiry. It focuses in particular on the
development of the international human rights law system, and its relationship with
national sovereignty and individual autonomy, as set out in the critical literature.
Chapter 2 summarizes human rights efforts to challenge coercive sterilization practices in Czechoslovakia and its successor states, beginning with the dissident group
Charter 77 action in this regard.
Chapters 3 and 4 look at several of the particular international human rights law
aspects of the issues in question. Chapter 3 exatnines the development of the jurisprudence of the European Court of Human Rights in the area of discrimination,
noting the dependence of the elaboration of this law on Roma rights and the way in
which human rights concerns facing Roma on the one hand, and the European
Court’s anti-discrimination acquis have developed in tandem. Chapter 4 examines
other legal bases for challenging the coercive sterilization of Romani women, including the violence against women acquis on the one hand, and the norm of free and
informed consent in any health intervention on the other. Here too, the thesis notes
the extern to which much of this law is enmeshed. In both areas, as will be seen,
jurisprudence has evolved considerably in the past two decades, clarifying the content
of the 1950 European Convention on Human Rights, as well as more broadly the
international human rights law order established in 1945, and strengthened consid
erably through the adoption in 1966 and entry into force in 1976 of the two core
international human rights treaties.14
Chapter 5 examines the social movement aspects of efforts to challenge the coer
cive sterilization of Romani women, in light of a growing theoretical literature examining the anthropology of human rights, and endeavouring to model the strategies of
human rights change. Chapter 5 also dwells on some of the softer legal aspects of the
human rights challenge to coercive sterilization of Romani women, including the role
of UN and Council of Europe human rights review processes, as well as the role of
the European Union. The thesis concludes by endeavouring to draw these strands
together, in particular in light of the theoretical considerations raised in Chapters 1
and 5.
Given the diverse nature of the chapters comprising the whole of this document,
different methodological approaches are taken in the various chapters. Chapter 1 is
an academic interrogation of a range of academic and theoretical literature on sovereignty, international law and human autonomy. Chapter 2 endeavours to set out what
is known about coercive sterilization in Czechoslovakia and its successor states, and
in particular the ways in which hostility toward Roma gave rise to policies and practices in this area. As will be evident, although there is now no credible denial of these
practices or of the role of public policy in giving rise to them and sustaining them, to
date credible documentation of the scope and nature of these practices remains limited because, as the Czech dissident group Charter 77 put it, ‘the situation of Gypsies

14

The International Covenant on Civil and Political Rights and the International Covenant on Eco
nomie, Social and Cultural Rights.
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in Czechoslovakia is not a theme that holds the interest of other people’.15 Nevertheless, sustained efforts by, first, Charter 77, and later civil society and certain parts of
the public authority, has provided us with a detailed sketch of a documentary record
in this area. Chapter 2 endeavours to gather diverse and in some cases obscure
sources into one place for the first time. Chapters 3 and 4 examine the legal and
normative framework in this area, primarily by examining and interpreting primary
and relevant secondary sources in this area, in particular the law of the European
Court and Convention on Human Rights.
Precisely if and how international human rights law and human rights activism
works —and what it is that human rights activists do and think they are doing —has
been the focus of increasing academic attention in recent years. This literature joins
some limited previously existing examinations of law and legal action in various social
movements worldwide. However, academic attention to human rights work has pri
marily examined scenarios in Africa, Asia and Central and South America, or otherwise studied the impact of human rights action on closed or highly abusive regimes.
Gaps in the existing literature —and with it our understanding - of human rights
impact in advanced democracies or developed rule of law systems. As a result, Wilson
has urged that ‘legal anthropologists ... venture into the central sites of the interna
tional legal order, so as to complement recent studies of international law’s impact
upon human rights struggles outside North America and Western Europe’.16 Chapter
5 aims to take up this challenge, by reviewing relevant academic literature on the
practice of human rights, against a mapping of the social and institutional points
involved in efforts to challenge coercive sterilization. Here the author’s own involvement with and awareness of the groups working to challenge coercive steriliza
tion is detailed, in order to reflect critically on a number of the dominant strands of
current academic thinking about human rights activism and its prospects for influencing positively social and legal change, including strengthening the autonomy of persons belonging to pariah or stigmatized groups.
The case study at issue here offers unique possibility for comparison. The two
states under discussion here —the Czech Republic and the Slovak Republic —have a
common past as one state —Czechoslovakia —for most of the period continuously
from 1918 until 1992.17 As one state, Czechoslovakia pursued policies related to
Roma beginning in the late 1920s. From the early 1970s if not earlier, those policies
included efforts to curb Romani birth rates, including through sterilization measures.
However, the responses of these two states in the 2000s to human rights challenges
15

16

17

6

Charter 77, ‘Situation o f the Gypsies in C z e c l^ ^ ^ ^ ^ ’, cover document signed by Havel, Vaclav
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Congress of the United States, Human Rights in Czechoslovakia: The Documents o f Charter 77: 1977-1982,
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to coerdve sterilization practices have been very different. The matters under discussion here therefore offer opportunities for comparison frequently not available to
studies of human rights impact at domestic level. These opportunities will be explored in particular in Chapters 2 and 5, as well as in the conclusion of the book.
Haunting this project is the question of to what extent eugenics remains embedded in medicine, pardcularly in the countries of the former Communist bloc. Born in
the United States, the eugenics movement lodged itself in European Continental
medicine and social policy in the 1920s and 1930s, most prominentiy officially established in Nazi Germany.18 By 1945, circa 45% of the doctors in Germany were members of the National Socialist German Workers Party (NSDAP —Nazi Party). 19 According to Bock - the leading scholar in the field —almost 1% of the population in
ages 16-50 were sterilized during the Nazi period.20 Victims of Nazi sterilisation policies have never been included among categories of victims eligible for post-war reparations, inter alia because of the continuity of medical philosophy, policies, personnel
and practices before, during and after World War II.21 The Nordic countries and

18

19
20
21

The author follows Bucur, who in turn follows Dikötter in using the term ‘eugenics’ to mean, broadly, ‘not so much a clear set of scientifïc principles as a ‘modern’ way of talking about social problems
in biologizing terms’ (Dikötter, Frank, ‘Race Culture: Recent Perspectives on the History of Eugen
ics’, American Historical Revieiv 103, No. 2, April 1998, p. 467, quoted in Bucur, Maria, Eugenics and
Modemi^ation in Interwar Romania, Pittsburgh: University of Pittsburgh Press, 2002, p. 5).
Kater, Michael H., Doctors under Hit/er, Chapel Hill and London: University of North Carolina Press,
1989.
Bock, Gisela, Zwangssterilisation im Nationalso^ialismus. Studiën %ur Kassenpolitik und Frauenpolitik, Op
laden, 1986, pp. 230-238.
‘Civil society, non-governmental actors, mainly individual professionals such as medical doctors, psychiatrists, human geneticists, scientists, nurses, or pastors but also civil society institutions such as
church institutions as well as organizations such as professional organisations were heavily involved
in the Nazi sterilisation programme. They did not only administer and support it but also volunteered for its execution through, for instance, reporting targets to the Heredity Courts or carrying
out the surgery. One could add, that the idea of a sterilization policy had been developed before the
Nazi seizure of power and that professionals and their associations had been the driving forces of
this schemes. These organisations or individuals were perpetrators themselves, and their post-war
civil society organisations were successors not only in a symbolic sense but indeed in terms of per
sonnel. Many of those involved in forced sterilisations were stdll in office after the war. Indeed, they
acted as experts in revision trials on forced sterilisations after WW II, consultants in a committee
discussing (and defeating) reparations for forced sterilisation in 1961/63 and experts in a parüamentary hearing on “forgotten victims” in 1987. The main line o f argument presented by this type of ex
perts was that sterilization programmes had not been restricted to Nazi Germany and that there had
been good, scientific reasons for these programmes at the time and that, hence, the claimants were
not to be considered as “victims of Nazi persecution”. In 2008, in a letter in which it denied a steril
ized person the right to compensation for being sterilized, the Ministry of Finances still referred to
these experts and their arguments. ... actors argued that the Nazi sterilisation programme was just
one case o f a normal, science-based, and on the whole rational and responsible approach in popula
tion policy that had been quite wide spread at the time. WTiile the Nazi regime might have exaggerated and misused sterilisation policy, as such, it was not specifically Nazi injustice and thus sterilised
persons were not entitled to reparations.’ (Herrmann, Svea Luise and Braun, Kathrin, ‘Excluded Vic
tims: The Role of Civil Society in the Politics of Reparations for Victims of Nazi Sterilisation Policy
in Post-W'ar Germany’, Paper presented at the Conference “Civil Society and Reconciliation in Comparative Perspective”, onjun e 4th 2009, London School of Economics and Political Science, Centre
for Civil Society, on file with the author).
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Switzerland were also extensively dominated by eugenics ideologies, with affïliated
coercive sterilization practices.22
Eugenics were hugely influential in Central and Eastern Europe, falling as the region did within the German sphere-of-influence (including in the medical field), and
in general dependent on external forces for development.23 Less clearly understood
or mapped are the ways in which Communism preserved, transmitted or even amplified eugenics in medicine, social policy and law, even as eugenics and related ideolo
gies were discredited in the West, linked as they were with the Nazis.24 In her re
markable study of the transmission of nationalism in Ceaujescu’s Romania, Verdery
describes how national ideology was ‘built up in Romania throughout the communist
period —and not just by the Party’s recourse to it, but by intellectuals’ continued
elaboration of the national idea, which was also highly functional within Romania’s
socialist political economy’.25 Ultimately:
the outcome in Romania was more than
simply the discursive rupture of Marxism. It was the discursive constitution of a na
tionalism even more powerful than before’.26 Thus, Communism in Romania produced an amplifted version of the very nationalist ideology it claimed explicitly to
have superseded. Verdery’s insights are complemented by several works on eugenics
in Romania, in particular that of Gail Kligman, which traces a near-continuous line
from interwar Romania to the end of the Ceaugescu regime in the preoccupation with
female fertility for the promotion and transmission of the Romanian nation.“7 While
Romania constituted an extreme example within the Communist world, differences
between Romania and other countries of central and south-eastern Europe appear to
be differences of degree, rather than of kind.28 The Czech Ombudsman considered
the role of eugenics on contemporary practices sufficiently significant to include a 12-
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For example, between 1935 and 1975, around 63,000 people were sterilized in Sweden, of which
93% were women. Around 40% were sterilized without any form of consent (Swedish Government
report, Steriliseringsfragan i Sverige 1935-1975. Ekonomisk ersattning, 1999, p. 2).
See for example Bucur, Maria, Eugenics and Moderni^ation in Interwar Romania, Pittsburgh: University of
Pittsburgh Press, 2010.
Some authors endeavour to identify continuities with Nazi ideologies also in the West. Whitman for
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European ‘Dignity’”, in Joerges, Chris tian & Navraj Singh Ghaleigh (eds), Darker Legacies o f Law: The
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Berkeley: University of California Press, 1991, p. 4.
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University of California Press, 1998.
For similar transmissions of nationalism among intellectuals, see for example (from the Czechoslovak context) Jan Patocka’s Co jsou Cesi?. On the transmission o f anti-Semitism under Communism
in Hungary, see Kovacs, Andras & Eszter Andor, ‘Zsidók a masodik vilaghaboru utani Magyarorszagon’, in Szalai, Anna (ed.), Hagar ors^aga. A. Magyar ^sidósag —történelem, kö^össég kultüra. A ntall
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page ‘digression’ on ‘eugenically-oriented social systems’ in his 2005 report on coer
cive sterilization practices in the Czech Republic.29
The ambition of this book is, fïnally, also beyond that solely of Science. One of
the enduring, remarkable features of these abuses was their covert nature —covert in
the sense of hidden by the shame of the persons concerned, and the unspeakable
nature of the acts, which for so long precluded a coming forward, or a coming together of the victims. I spent close to six months in 1999 working closely with Vlasta
Holubova on the organizational aspects of the action which became the European
Court of Human Rights case of D.H. and Others v. the C^ech Republic. As a natural
leader among Romani parents in Ostrava, she was engaged to organize the parents of
children segregated in special remedial schools in Ostrava. In the evenings, Vlasta,
her husband Ondra, attorney Deborah Winterbourne, research assistant Samantha
Chaitkin and myself would go to bars which Vlasta and Ondra indicated would not
serve Roma, test them, and file complaints with the police when Ondra and Vlasta
were refused service. It was only four years later that we learned that Vlasta was
among Romani women coercively sterilized in the early 1990s by Czech doctors. Although we worked day-in and day-out on discrimination against Roma, she had not
spoken of it once in all the time we worked together. Such was the shame and silence
which shrouded these abuses. It was only when groups of women came forward that
some of the many victims of these acts began to speak out publicly —or even, for that
matter, privately. Vlasta ultimately became one of the leading members of the Group
of Women Harmed by Coercive Sterilization.
It is one of the aims of this doctoral dissertation to ensure that the events described here become and remain a matter of the public record, and are ultimately rectifïed. Ideally, this book would also contribute to future efforts to identify other targeted groups, such as women with psycho-social disorders, older women, and transsexuals, with a view to encouraging documentation and enabling remedy efforts also
for these people.

29

Motejl, JUDr. Otakar, Public Defender of Rights, ‘Final Statement of the Public Defender of Rights
in the Matter of Sterilisations Performed in Contravention of the Law and Proposed Remedial
Measures’, Brno, December 23, 2005 (Official Translation), pp. 59-72.
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Chapter 1
Sovereignty, Autonomy and Right
The remote surnmit makes a good metaphor for sovereignty, or at least for a domi
nant conception of it. Something we are oriented towards but rarely glimpse. If sov
ereignty is a peak we are somewhere on the slope. We sense the mountaintop above,
somewhat oppressive, daunting, but also aspirational. The higher you go —the closer
you get to the peak —the more commanding is the view, but the air is thinner —and
it’s dangerous: you might get dizzy, you might fall. Farther down is more stable, but
also less interesting, less commanding. But no matter where we stand there is always
parallax in relation to the top —we live with a partial and distorted view. Our angle
determines what we perceive —harsh and jagged from one side, say, sloping sofdy
from another. Nearer, lesser hills can impose upon or obscure the farther, higher,
peaks. Whatever our angle, the summit is necessarily schematic, an outline, a surface,
its substance a matter for speculation__1

1.1

Introduction

The core questions in this dissertation concern personal autonomy, and the ability of
an individual to recover and reclaim dignity following abuses which the national justice system has failed to rectify. These issues dweil at the core of the promise of the
international human rights law order, as established in the post-World War II era.
The dissertation examines the actions of a range of parties to seek justice in response
to a pattern and practice of covert human rights abuses against one group: Romani
women. It traces how forces set in motion by a diverse range of actors —individuals,
civil society organizations, European structures, government bodies and other formal
and informal agents —have responded, changing the legal, social, political and discursive field, and ultimately compelling a series of responses by the formal authority and
forcing a reordering of the public space in certain key ways, all of them beyond the
control of any one or even multiple actors concerned. As a result, at the heart of the
theoretical issues in this dissertation is the question of sovereignty (in particular na
tional sovereignty), and the question of the agency or autonomy of the person.
In addressing these questions, this dissertation troubles theory as concerns state
or national sovereignty. Questions of sovereignty have in recent years been the sub
ject of reinvigorated discussion for a number of reasons, including the dramatic
events of 1989, continuing discussions of globalization and its many and diverse im
pacts, as well as because of the remarkable successes of international law, norms and
processes related human rights, particularly in the past several decades. In Europe,
examination of questions of sovereignty took on renewed urgency following the entry
1

Humphreys, Stephen, ‘Polymorphous Sovereignty’, in Barbour, Charles & Pavlich, George (eds),
A f ter Sovereignty: On the Question o f Political Beginnings, New York: Routledge, 2010, pp. 146-147.
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into force of the Treaty of Maastricht, with its seeming quantum leap forward for the
project of European integration.
The sections which follow probe, first, the idea of sovereignty in international
law, and in particular national sovereignty as the organizing principle of the interna
tional system. Next, it examines several challenges to the concept of sovereignty arising in particular in the period before the existence of the international human rights
law order. Third, it looks at recent discussions of sovereignty emerging from interna
tional relations theory, as well as from international law theory examining the impact
of international law, in particular international human rights law. Following this, the
chapter examines two authors —Marie Benedicte Dembour and Jürgen Habermas —
who have attempted meaningfully to probe in theoretical terms the evolution of na
tional sovereignty as a matter of securing individual dignity on the one hand, as well
as in the context of international normative human rights commitments on the other.
Finally, the chapter returns to questions of the abüity of the pariah to seek and receive justice for human rights harms - to reclaim personal autonomy - in our current
legal systems as established under the human rights order.

1.2

National Sovereignty

The Standard account of state sovereignty in public international law theory accords
absolute authority to the state over domestic, internal affairs. Bobbitt notes that we
‘owe the term “sovereignty” ... to an essay b yjean Bodin in 1577 ... which took the
familiar idea of k souverain (meaning that from which there was no higher appeal) and
applied it to the state itselP.2 Bodin provided the intellectual basis for a break with
medieval constitutionalism, in which ‘the king is the centre of political initiative, but
cannot properly exert it in matters of domestic law without the consent o f established
councillors and judges’.3 Bodin’s perhaps most sustained contribution in this regard
centres on his elaboration of the claim that ‘the prince is not subject to the law’.4 As
an internal account of authority, sovereignty famously owes its elaboration to Hobbes
(where it served to support various forms of tyranny), and subsequendy as legal the
ory to Austin, according to whom law itself is the command of a sovereign backed by
a threat of sanction in the event of non-compliance.
The modern international legal order, which emerged in the late Middle Ages, is
infused with the presumption of sovereignty as its central coin. Emerging from the
2
3

4
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Bobbitt, Philip, ‘Public International Law’, in Patterson, Dennis (ed.), A Companion to Philosophy o f
I miv and Legal Theory, Oxford: Blackwell Publishing 1996, p.103.
Franklin, Julian H., ‘Bodin and the End o f Medieval Constitutionalism’, in Jean Bodin, 1Yerhandlung
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Press, 1992, p. 129).
Bodin, Jean, République, Book I, Chapter 8, para. 359, in Franklin, Julian (ed.), Bodin: On Sovereignty,
Cambridge: Cambridge University Press, 1992, p. 11. See also Giesey, Ralph E., ‘Medieval Jurisprudence in Bodin’s Concept of Sovereignty’, in Jean Bodin, op. c i t p. 168.
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particular context of the Holy Roman Empire, in which power was distributed ‘heterarchicaUy’,5 featuring a diverse range of powers (pope, emperor, princes, city-states,
etc.) within a broad ‘society of Christendom’:6 ‘Over the course of several hundred
years’ power struggle in Europe between the Emperor and the Pope on the one hand,
and individual state leaders on the other, sovereignty was developed to justify the
exclusion of the former from the affairs of the latter.’7
De Jesüs Butler describes the dominant view of the international law order as
based on ‘sovereignty’ ... denoting that ‘the globe is divided into discrete, selfcontained, territorially delimited units, known as states. International law determines
the nature of personality, law-creation, and international relations generally according
to the rubric of sovereignty. Sovereignty gives each state the entitlement to administer
its own territory independendy, though within limits imposed by international law ...
As all states are equally entided to independent administration of their own territories, they are formally equal at the time of regulating their inter-relations and hence
international law is primarily created through mutual consent. Sovereignty implies
that all non-state actors, such as individuals or non-govemmental organizations are
subsumed within the sovereignty of states, and thus denies them the entidement to
interact direcdy and autonomously with international law ... Essentially then, sover
eignty denotes the formal independence of states and situates authority over the
globe in a decentralized manner according to pockets of territory.’8
Kelsen addressed the relationship between the domestic legal order and interna
tional law extensively throughout his career, including in his 1920 work The Problem o f
Sovereignty. His particular concern was defeating notions of dualism which characterized public international law and the domestic legal order as ‘alongside each other,
unconnected, like windowless monads’.9 Kelsen elsewhere recognized that ‘Although
general international customary law is more recent in origin than the state legal systems, this does not stand in the way of its serving as the basis of their validity.’10 On
Paulson’s account, Kelsen’s explicit claim is that the monistic construction of law
may be either ‘subjectivistic’ —reflecting the primacy of state law —or ‘objectivistic’,
reflecting the primacy of international law.11 Nevertheless, Kelsen’s interest in a defeat of dualism is precisely the establishment of a unity of law which his wider work

5

6
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8
9
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On heterarchical - as opposed to hierarchical - constitutional orders, see Walker, Neil, ‘Late Sover
eignty in the European Union’, in Walker, Neil (ed.), Sovereignty in Transition, Oxford: Hart Publishing, 2003, p. 4.
Keen, Maurice, The L a m o f War in the Late Middle Ages, Aldershott: Gregg Revivals, 1993, p. 240.
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positing the Grundnorm appears to necessitate. Raz calls into question Kelsen’s vision
of (state-centric) unity of legal systems:
The first axiom asserts that all the laws belonging to one chain of validity are part of
one and the same legal system. If this axiom were correct, certain ways of peacefully
granting independence to new states would become impossible. Suppose that country
A had a colony B, and that both countries were governed by the same legal system.
Suppose further that A has granted independence to B by a law conferring exclusive
and unlimited legislative powers over B to a representative assembly elected by the
inhabitants of B. Finally, let it be assumed that this representative assembly has
adopted a constitution which is generally recogni2 ed by the inhabitants of B, and according to which elections were held and further laws made. The government, the
courts and the population of B regard themselves as a independent state with an in
dependent legal system. They are recognized by all other nations including A. The
courts of A regard the constitution and law of B as a separate legal system from their
own. Despite all these facts, it follows from Kelsen’s first axiom that the constitution
and laws of B are part of the legal system of A. For B’s constitution and consequently
all the laws made on its basis were authorized by the independence-granting law of A
and consequently belong to the same chain of validity and to the same system.12
Even while accepting the formal state-centric rules established, Raz erodes Kelsen’s
version of monism; where the Standard account of monism envisions one of two

modes through which international law is domesticated, Kelsen appears to want no
tension whatsoever between the international legal order and domestic law, with
international law implicidy a kind of projection or extension of all law within range of
a given Grundnorm.

1.3

National Sovereignty and Personal Autonomy

Similar to other institutions, the nation-state has advanced and developed a range of
tools for the erosion of personal autonomy. These appear to take on an increasing
degree of sophistication over time.13 Nevertheless, even prior to the post-World War
II international human rights law order, the vision of the state as hermetically sealed
sovereign was the subject of challenge, including crucially from legal theory and ethics.
The historical record tracks the history of the establishment of rights via (often
violent) disobedience.14 One strand of intellectual authority for dissent in contempo12
13
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rary legal orders derives from Nietzsche, particularly in his preoccupation with the
lawgiver as a transcendental figure distinct from the human order;15 from his invocations to treat positive law as a minimum to be rejected in the name of ethics (‘immorality’);16 as well as from the persistent theme running through his work that justice
(Gerechtigkeitj stands beyond law as socially constructed morality;17 and is attainable
through the acts of philosophers as ‘commanders and legislators’.18 A separate and
more direct challenge from ethics was posed persistently prior to the advent of the
international human rights law order in both the writing and actions of Mohandas
Gandhi. In the course of, first, pre-World War I campaigns to challenge discrimination against Indians in South Africa, as well as popular actions against colonialism in
India (1917-1945), Gandhi evolved a series of modes of mobilizing non-violent resistance based on satyagraha - ‘truth force’.19 Gandhi’s influence on 20* century civic
action has been so far-reaching20 that it is easy to lose sight of several key facts. First
of all, his early work in South Africa as well as his later work in India was profoundly
influenced by the fact that he was a practicing barrister; in effect he is the author of
civil rights strategies based on existing available law.21 Secondly, similar to the antislavery campaigners before him, he mobilizes international opinion on human rights
issues in the absence of an international human rights law framework.
Gandhi is difficult to introducé to discussions of human rights and sovereignty
for several key reasons, in particular the fact that, although on occasion using the language of ‘fundamental rights’, Gandhi frequently gives primacy to human duties over
rights, and frames his political work —which above all involved appropriating powers
presumed to reside with the sovereign —primarily on the ground of religious ethics.
Thus, for example, in his ‘Speech on Fundamental Rights’, a comment on the Congress’s adoption of a ‘Declaration on Fundamental Rights and Economic Changes’,
Gandhi comments:
The resolution on fundamental rights is the most important resolution of the Congress.22 It shows what kind of swaraj the Congress wants to achieve. That swaraj is
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Garton Ash, Timothy, C ivil Resistance and Power Politics: The Experience ofN on-V iolent Action from Gandhi
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the poor man’s swaraj23 or Kamarajya. Rama symbolized justice and equity, Rama
symbolized truth and charity.24
Crucially, however, Gandhi risks prescribing non-violent non-cooperation for all, and
repeatedly, for example, pronounced not only on events in India or South Africa, but
also for example on the appropriate response to Nazi aggression, for example urging
‘Every Briton’ to engage in non-compliance: ‘I would like you to lay down the arms
you have as being useless for saving you or humanity. You will invite Herr Hitler and
Signor Mussolini to take what they want of the countries you call your possessions...
If these gentlemen choose to occupy your homes you will vacate them. If they do not
give you free passage out, you will allow yourselves, man, woman and child to be
slaughtered, but you will refuse to owe allegiance to them.’25 For Gandhi, a substrata
appears to exist, available to erode the basis and legitimacy of any sovereign, provided
it is sufficiently engaged through the collective action of satyagrahi —practitioners of
‘truth force’.
From within legal theory, Dyzenhaus’s reading of the work of Hermann Heller
hones in on a reading of Heller whereby there exists a necessary and untranscendable
conflict between legality and legal certainty.26 For Heller, sovereignty inhered in the
democratie legal order:
The sovereign is thus he who has decided about the normal situation within the written or unwritten constitution; he is sovereign in that he deliberately preserves the
constitution’s validity and thus continues to take further decisions. And only he who
decides on the normal, constitutional situation decides legally also on the state of exception, if need be contra legem. ... If one were to suppose two units of will independ
ent of each other, one deciding on the exceptional the other on the normal situation,
one would have to assume that there are two sovereigns in the same state 27
Thus, Heller accorded a role to disobedience, dissent or dissidence which the legal
order could never fully acknowledge without compromising the principle of legal cer
tainty, but without which the state cannot be truly considered a Rechtsstaat:
All the organizational institutions of the state, however carefully they are conceived,
are only capable of guaranteeing the form of law and legal certainty, but never, how23
24

25
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ever, compliance with the law or legality, and never the ethical legitimacy of state acts.
For all eternity it is the case that only the individual legal conscience is in a position to
secure justice. Thus there is established in the modern state a necessary and untranscendable conflict between legality and legal certainty. This conflict is necessary because, within a vital people of a state, complete agreement can never rule over the
content and application of valid fundamental legal principles. It is untranscendable
because both die state and the individual are alive only in the relationship of tension
in which positive law and the legal conscience find themselves.28
As parsed by Dyzenhaus, ‘Heller regarded it as a necessary paradox of the democratic
Rechtsstaat that the ethical right of resistance of the legal conscience is something
which has weight but no legal recognition. ... The right of resistance cannot be given
legal expression for the reason that modern legal orders have to aim to maximize
certainty, and certainty requires that individuals not be given power to interpret the
law for themselves or to enforce it as they see fit. For the sake of certainty, the law
cannot permit as an answer to a charge of lawbreaking that the lawbreaker found the
law ethically repugnant. But, Heller was keen to emphasize, legal certainty is not a
value in itself. It has value because that the law establishes a relatively stable and certain framework for individual action is important for what he calls ‘the individual as
an ethical personality’.29 Although Heller’s referent for action is ethics rather than
law, by describing an inherent tension in law between legality and legal certainty,
Heller identifies for legal theory a similar space exploited by Gandhi.
Ultimately, ‘Heller recognized that legal certainty is of high importance in the
modern state, given the complexity of its organization. In order to maintain certainty,
to guarantee law, the state has to assume its organizational form as supreme unit of
decision. It has to monopolize legal physical coercion and to exclude any legal right
of resistance . . . ’ However, ‘Heller thought that certainty cannot by any means exhaust the meaning of the Rechtsstaat. Certainty is a legal value that can come into con
flict with other legal values, most notably the substantive ideas of justice on which
law’s claim to legitimacy must be based.’30
From another era, Heller maps an ethics of legal resistance inside a functioning
Rechtsstaat. In so doing, Heller anticipates justice in an international human rights law
framework, in which harmed parties must take plaintiff action within the given legal
arrangements in order to claim due remedy. From within the range of literature available on individual rights before the advent of the international human rights law
system, Heller brings us scrutiny of the level of the person and her efforts to seek and
claim rights in practice. In so doing, Heller hints that such action is almost inevitably
dissident, pariah work, despite the promise of the rule of law.
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1.4

National Sovereignty and International Law

Within international relations theory, the events of the 1980s and 1990s brought
about a reassessment of the sovereignty of the state. In a volume published in 1990,
Walker and Mendlovitz noted, ‘interdependence has ... come to refer to ... various
accounts of economic, technological, social and cultural interaction, of global networks of communication and exchange that refuse to privilege the territorial boundaries of sovereign states’. 31 W'riting in the same volume, Camilleri notes that ‘The need
to rethink the notion of sovereignty ... reflects a widely perceived failure of the con
cept to come to terms with the complexity of an increasingly unified world that,
paradoxically enough, coincides with the decentralization of authority and progressive
fragmentation of society ... Globalization and its corollary, domestic fragmentation,
shed significant light on several of the key premises underlying the legal and political
theory of sovereignty. First, they challenge the notion that political authority is exercised exclusively or even primarily within clearly demarcated territorial boundaries.
Second, they call into question the assumption that within its territory the state’s
authority is unlimited and indivisible. Third, they suggest a growing disjunction between the state and civil society, between political authority and economic organization, between cultural identification and social cohesion.’32
At the time, Walker and Mendlovitz themselves noted that international relations
theory was unable to ‘offer any clear guide to what the alternative to political life
organized around state sovereignty might turn out to be’. However, ‘Confident assertions that we are indeed what the principle of state sovereignty suggests we are —
either citizens or cosmopolitans —must be treated with sustained scepticism. If claims
about interdependence or world politics are to be taken seriously, then questions
about who “we” are will be posed in increasingly provocative ways for some time to
come.’33 Nevertheless, Bartelson has noted that international relations theory has had
particular difficulty drawing durable conclusions from these observations, as a result
of the ‘givenness of sovereignty’ in international relations theory: ‘sovereignty is constituted as a primitive presence from which all theorizing must depart, if it is to remain international political theorizing’.34
Questions of sovereignty have been particularly vivid in Europe since the early
1960s, when a series of judgments by the European Court of Justice triggered a quiet
but fierce struggle over the core question in sovereignty: the question of, as Maduro
puts it, ‘who decides who decides’.35 This struggle has played out continuously in the
31
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European Union and between the Union institutions and the EU Member State over
the subsequent decades and has generated a similarly anguished series of struggles in
scholarly literature on the subject. It is a series of negotiated settlements which is
never complete, but rather permanendy in a state of being reopened and newly resettied. This debate has been immensely influential for instigating and intensifying a reexamination of questions of sovereignty per se. Due to the complex relationship —
and frequently overlapping borders —between the European Union and the Council
of Europe systems, these questions have also influenced developments in Eastern
Europe, beyond the European Union’s borders but within the Council of Europe
system. However, as will be evident below, the person has made only limited —and
above all instrumental —appearances in these discussions of sovereignty.
In a series of cases in the early 1960s - in particular Van Gend en Loos (Case
26/62) and Costa v. ENEL (Case 6/64) —the European Court of Justice asserted,
fïrst, that EU law produces direct effects and creates individual rights in the Member
States and, secondly, that the competence to interpret EU law does not reside with
Member States, but rather with the European Union itself. Led by the Federal Constitutional Court of Germany, the Constitutional Courts of a number of Member
States have never fully agreed with this interpretation. The drama over ‘Kompeten^Kompeten^ has played out repeatedly since, particularly following the entry into force
of the Maastricht and Lisbon treaties, with the European Court of Justice (ECJ) and
the Constitutional Courts of Germany, Italy, Poland and the Czech Republic arriving
at a point of strategie compromise in which no agreement is reached as to where,
ultimately sovereignty resides.36
In the literature, positions line up between those who identify the EU as the new
locus of sovereignty (i.e, recognizing in the EU state-like powers and qualities);37
those who think the field is essentially unchanged, with sovereignty retained at na
tional level;38 and a thick field of others who identify a new item called, variously,
‘multilevel constitutionalism’, ‘dual’, ‘cooperative’ or ‘pluralist’. In this literature, sov
ereignty can be divided or shared between the national and the supranational. Thus,
for example, Maduro holds that ‘the current reality is ... one where EU and national
legal orders can be construed as normatively autonomous but also institutionally
bound by the adherence of their respective actors to both legal orders. The latter
bond is institutionally operated but founded on a normative commitment to Euro
pean constitutionalism that has important consequences. In particular, it requires a
coherent and integrated construction of the European legal system by all those differ
ent actors.’ In a revealing passage, Maduro continues:
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The fact that courts continue to narrate the law according to the intemal viewpoint of
their legal order does not mean that such viewpoint has not been altered by reason of
constitutional pluralism. The primary example is how many national courts have interpreted their constitutions so as to incorporate the demands arising from the supremacy claim of EU law without formally accepting, in most cases, such supremacy.
The narrator is still the national constitution, but the script has changed. What consti
tutional pluralism claims, in this respect, is that judicial actors have changed the in
temal perspective of their legal order in order to accommodate the claims of the
other legal order.39
The European constitutional pluralists leave themselves open to the charge that they
are simply EU law supremacists in fancy garb. The discussion of sovereignty in an
EU law context — the most fraught and explored examination of the question of
national sovereignty in a regional law context —is almost always premised on the idea
that EU law is fundamentally different from other forms of international law. Thus,
Weiler writes, ‘The typical remedy under public international law ... would be an
inter-state claim. The main import of the Community doctrine of direct effect was
not simply the conceptual change it ushered forth. In practice direct effect meant that
Member States violating their Community obligations could not shift the locus of the
dispute to the interstate or Community plane. They would be faced with legal actions
before their own courts at the suit of individuals within their own legal order.’40
Further: ‘international law’s horizontal system of enforcement, which is typically
accentuated through principles of state responsibility, reciprocity and counter measures, gives the notion of supremacy [in international law] an exceptionally rarified
quality, making it difficult to grasp and radically different from that found in the con
stitutional orders of states with centralized enforcement monopolies’.41 Nevertheless,
this effort to posit a fundamental distinction between EU law on the one hand, and
international law on the other, obscures the fact that regardless of whether adjudication is redirected back into the national system or deflected into the inter-state arena,
in the European legal order states and national jurisdictions have lost absolute control
in law of law to the supranational.
Ultimately, the EU law discussion of sovereignty is useful, unhelpful, distracting
and alienating, in approximately equal turns. It is useful insofar as it sheds light on
dynamics of shared competence between various formal powers. It is unhelpful inso
far as it reinforces a discourse in which states assert national sovereignty. And it is ul
timately distracting and alienating, in that it removes questions of personal autonomy
from the discussion; the person, in the EU law discussion of sovereignty, is an onlooker to negotiations of power between various administrative instances.
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1.5

National Sovereignty and International Human Rights Law

Perhaps the most vivid examination of the impact on sovereignty in law has come as
a result of the development of international human rights law, following the development of the United Nations system. Bobbitt notes that, prior to the creation of the
current international system as a result of the UN Charter, human rights were not a
subject of international law, ‘owing to the assumption of complete sovereignty that
underlay the society of states. How a state treated its own citizens was, as a legal mat
ter, no other state’s affair’.42 On Bobbitt’s account, ‘the increasing impossibility of
governance —made the effective promotion of human rights a subject of interna
tional law’. This is because of ‘a series of developments that work against the vitality
of the nation-state —international Communications; multinational markets and financial consortia; instant and pervasive publicity; [and] religious, ethnic, gender and racial
sectarianism’. As a result, ‘a profound shift in the assumptions of sovereignty’ has
taken place, ‘not only piercing the veil of the state, but activating those non-state
elements that, increasingly, play a role in governance itself .43
Buergenthal similarly points to the revolutionary character of the international
human rights legal order established after World War II. He notes the insertion of the
individual into a legal plane traditionally reserved for states: ‘modern international
human rights law differs most significandy from its historical antecedents in that
today individual human beings are deemed to have internationally guaranteed rights
as individuals and not as nationals of a particular state.’44 One Standard account of
the international law of human rights as developed under the United Nations system
after World War II includes the idea that, particularly with the two Covenants of
1966, the individual for the first time achieved recognition as having standing under
international law, a terrain traditionally reserved for relations between states. The in
ternational human rights legal order itself thus accounts for one important aspect of
discussions of sovereignty, in particular as a result of the success of human rights in
moving to the centre of our global normative priorities and concerns.
A particularly rigorous examination of the impact of the international human
rights law order on the question of whether sovereignty remains an operative category in understanding legality has been carried out by De Jesus Buder. Citing Lauterpacht45 among others, De Jesus Butler starts from the premise that it is an article of
received wisdom that the human rights legal order has left intact (and perhaps even
reaffirmed or strengthened) ‘state sovereignty’. On this view, ‘[ljimitations on the
discretion of the state do not affect sovereignty as structure per se because states may
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remain the entities exclusively responsible for implementing and interpreting these
obligations. It is by disünguishing between sovereignty as domestic discretion (i.e.
content) and sovereignty as independence (i.e. structure) that international law can be
conceived of simultaneously as a limitation on and a reaffirmation of sovereignty.’46
De Jesüs Butler asks what effect the variety of actors involved in the development
and monitoring of human rights has had on the concept of sovereignty as the struc
ture of international law.47
In a series of examinations, first of the work of the General Assembly in responding to allegations of human rights abuse by interpreting the provisions of the
UN Charter in light of the Universal Declaration on Human Rights, as well as in
assessing the work of the Human Rights Commission, its delegated experts, and the
UN Treaty Bodies, De Jesüs Butler notes that, at a crucial watershed in the early
1970s, UN bodies began treating the content of international human rights law as
having sufficiënt precision to directly condemn human rights abuses with no reference to inter-state issues. The UN human rights system has since developed to recognize increasingly the role of UN bodies in supervising human rights in all UN
Member States. As a result, ‘states can now be said to share authority with UN over
their territories’.48 De Jesüs Buder notes that this conclusion ‘challenges the place of
sovereignty as the structure of international law because it demonstrates that author
ity is no longer located in a completely decentralized manner as among states each
with their exclusive competence’.49
De Jesüs Butler proceeds to examine the role of non-state actors —and in particular non-governmental organizations - in a number of aspects of participation in
human rights processes. Particularly scrutinized is the involvement of non-govern
mental organizations (NGOs) in treaty-making —generally deemed a core quality of
the sovereign state in its interfaces on the international plane. On the basis of this
study, De Jesüs Buder concludes that ‘states do not monopolise the treaty-making
process and ... states do not have complete control over access to the formal drafting
process’. Nodng that access to the formal drafting process is itself no reliable indica
tor of the degree of influence of NGOs over treaty-making, De Jesüs Buder holds
that NGOs are able to have ‘a ‘directive effect’ on states irrespective of their consent’
and are able to move states to make or conclude particular treaties. As a result, reference to sovereignty ‘places state consent at the centre of treaty creation and access to
the treaty-creating process, which paints an incomplete and misleading picture of the
prevailing situation’.50
De Jesüs Butler concludes that ‘certain features one would expect to pertain to an
internadonal system organized around sovereignty are not present’:51 ‘Firstly, each
state does not exercise authority over its territory and population to the exclusion of
other entities, rather this is shared by all states with the UN, and by some states with
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other regional IGOs [intergovernmental organisations]. Secondly, international rela
tions are not determined solely according to the mutual consent of states. On the one
hand, the UN is able to determine the scope of states’ human rights obligations by
acting through majorities and able to subject states to scrutiny through bodies such as
the CHR [Commission for Human Rights, now the Human Rights Council], which
have limited membership and without the permission of the target state. On the
other hand, the UN and regional IGOs have increasingly developed rules granting
and expanding individuals’ access to dispute settlement and NGOs’ [non-governmental organisations] access to law-creation. Thirdly, it is clear that non-state entities
cannot be assumed to be subsumed within the state. ... The landscape of interna
tional relations has clearly gone beyond the mere interaction of states. Thus the role
of sovereignty in structuring international law and the manner in which it is customarily used to answer questions about authority over territory and populations, legal
personality and the role of state consent must be reassessed by legal scholars.’52
The project of conceptualizing national sovereignty in the international system is
far from complete. It is also of necessity a work-in-progress as the international sys
tem itself evolves and changes. However, it is evident that human rights law is one
key factor limiting the absolute assertion of national sovereignty. Up to this point,
however, human rights are examined from a purely theoretical perspective, as a limit
ing factor on the absolute nature of the state on the international plane. The subsequent pages endeavour to bring the person back into view.

1.6

National Sovereignty between Personal Autonomy and the
International Human Rights Law Order

Some authors have attempted meaningfully to probe the evolution of national sover
eignty as a matter of securing individual dignity and personality on the one hand, as
well as in the context of international normative human rights commitments on the
other. Several of the more interesting of these efforts have reached dramatically dif
ferent conclusions, however. Dembour examines in detail aspects of the jurisprudence of the European Court of Human Rights, and concludes —in marked contrast
to De Jesüs Butler —that human rights53 are empty of content. She offers scepticism
that human rights as a system of law can deliver on its own promises. By contrast,
Habermas endeavours —ultimately unsuccessfully —to fashion a workable theory harmonizing tensions between human rights and popular sovereignty.
Although Dembour only briefly explicitly addresses the question of sovereignty,
indeed sovereignty, its relation to human rights, and the ability of individuals to rely
on the international system for foreseeable human rights justice claims, sits at the
core of her exploration of the law of the European Court of Human Rights. Dem
bour declares herself a ‘human rights nihilist’, in the sense of going beyond being
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merely agnostic as to whether or not human rights exist, or whether human rights as
a concept has validity. Dembour ultimately divides philosophical schools of thought
about human rights into four camps: (1) natural law, (2) deliberative; (3) protest theo
ry; and (4) discursive. In Dembour’s description, these correspond roughly to (1) seeing human rights as rights or entidements; (2) seeing human rights as principles for
the establishment of a fair polity; (3) understanding human rights as setting a framework for claims and aspirations to be realized through struggle; or (4) existing effectively only because we talk about them and act about them —‘being what we put into
them’. She situates herself within ‘discourse’ scholarship on human rights,54 and
‘takes issue with the claim —at the core of the human rights credo —that human
rights are natural or self-evident’.55 One core element of her position derives from
Bentham’s critique of the 1789 French Declaration that ‘From real law come real
rights; but from im aginay laws ... come imaginary rights.’56
Dembour’s relevance for questions of sovereignty is that, having called into ques
tion the idea that human rights exist —and with it the idea that these rights have any
form of primacy over national law —Dembour becomes free to examine from various
points of view what is happening when a supranational review body —in this case the
European Court of Human Rights —examines and rules on cases against Council of
Europe Member States. Her work is thus in some senses an examination of what is
really going on (in law) when a body charged with adjudicating human rights claims
does its work.
In the service of establisbing a ‘realist’ view of the European Convention, Dem
bour documents the emergence of the Court’s doctrine of the ‘margin of appreciation’ available to states as concerns certain of the Convention’s rights: ‘While the
“realist” critiques which Bentham and international relations provide on human
rights start from different perspectives, both suggest that human rights cannot really
be above the state. They do so for different reasons. In Bentham’s view it is because
the state is the source of rights; in international relations theory, it is because the state
follows its own interests in power games which never amount to a complete surrender of its own sovereignty. There is a sense in which these two reasons feed on,
rather than oppose, each other.’57
Dembour then proceeds to read the Court’s jurisprudence in, first utilitarian,
‘Marxist’, ‘particularist’ and ‘feminist’ lights. These critiques aim primarily to demonstrate that, under the cover of human rights language, the Court actually applies other
doctrines. Thus, for example, her reading of the Court’s judgment in Handyside v. UK
—a seminal moment in the Court’s jurisprudence for many reasons —traces the introduction of deference to the idea that ‘different societies/cultures hold different mo-
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ralities’,58 and thus that the Court can hardly be seen to be applying a universal Stan
dard of human rights; ‘In the Handyside case, ... relativism won the day.’59
On the basis of these close readings, Dembour advances to the position that
‘While I am ready to accept that human rights have become a fact by being repeatedly
invoked in politics, law and common discourse, I do not believe that they would
continue to exist were we to cease to talk about them.’60 Here, however, Dembour
falters. What is relevant for sociology, as for law, is not whether a thing exists in any
idealistic or platonic sense, but rather whether it is recognized as existing —i.e.,
whether it has sociological meaning or legal force. In this sense, it is irrelevant
whether or not human rights would cease to exist if we ceased to talk about them,
since not only do we talk about them, but in fact they have a structural role at the
basis of our legal orders. This is particularly the case in Europe, where adherence to
the European Convention on Human Rights is a basic precondition for membership
in the European Union. In the same sense that there is, as Bartelson notes a ‘givenness’ to sovereignty, there is now a givenness to human rights. In fact, Dembour at
points appears to lose the thread of some of her more powerful insights, such as
whether the human rights system can in fact deliver on its justice promises to individuals, a question to which we will return below.
An entirely different sort of effort is undertaken by Jürgen Habermas in his 1992
work Fakti^itdt und Geltung. Beitrage %ur Diskurstheorie des Rechts und des demokratischen
Rechtsstaats, translated in English as Between Facts and Norms, in which Habermas attempts to formulate a legitimate basis for fundamental rights in contemporary democratic orders. At the heart of this endeavour is an effort to resolve ‘with the help
of the discourse principle’, ‘the unresolved competition between human rights and
popular sovereignty’. Ultimately, Habermas aims to show ‘why private and public autonomy, human rights and popular sovereignty mutually presuppose one another’.61
Here the effort is to reincorporate human rights into a national order which ultimately preserves an (implicidy) hermetically sealed constitutionality. As will be seen,
Habermas’s efforts founder on several key human rights grounds, including the primacy he places on the entitlements of citizens.
In Habermas’s reconstruction, Kant rejects Hobbes’s conception of a sovereign
who ‘guarantees an order in internal affairs that assures private persons of equal liberties according to general laws’.62 Habermas’s Hobbes is, with the benefit of Kantian
glasses, more ‘a theoretician of bourgeois rule’ than an apologist of absolutism: ‘The
utilitarian grounding of the bourgeois order of private law —that this type of market
society makes as many people well off for as long as possible —bestows material
justice on the sovereignty of a ruler who by definition can do nothing unlawful.’63
Kant’s rejection of the sovereign of lueviathan proceeds from several grounds.
First, although Hobbes demonstrates that such an order might equally satisfy the
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interests of all participants ex post facto, he has not shown ‘why such a system could
be preferred in the same way by each isolated, purposive rational actor’64 while still in
the state of nature. Perhaps, more importantly, the parties in a state of nature about
to agree on the social contract ‘must be capable of assuming the social perspective of
the first-person plural, a perspective always akeady tacitly assumed by Hobbes and
his readers but withheld from subjects in a state of nature’. These flaws derive from
Hobbes’s failure to take due consideration of the differences between the social con
tract, ‘which serves as a model for legitimation’, and the private contract, ‘which basically regulates exchange relationships’65 (italics in the original).
Kant’s inversion of Hobbes then comprises that, in the social contract, the par
ties do not appoint a sovereign to whom they cede the power to make laws. Rather,
the social contract is empty in formal content and provides instead ‘the model for a
kind of socialisation ruled by the principle of law’. It lays down the performative requirements under which rights acquire legitimate validity, for ‘right is the limitation of
each person’s freedom so that it is compatible with the freedom of everyone, insofar
as this is possible in accord with a general law’. As a result, the parties have moral
reasons for leaving the state of nature. Because no other account is coherent —and
also because in the Kantian account one cannot do injustice to oneself, the ‘primordial human right’ established in the social contract is the ‘right to equal liberties’,
which must then ‘differentiate itself into a system of rights’.66
In Habermas’s account, the Kantian vision of right is transposed into German
civil law theory in the work of Savigny as ‘the power justly pertaining to the individual
person: an area where his will rules, and rules with our consent’.67 In the course of
the 19* century, however, law progressively lost its idealist grounding, depriving it of
its Kantian ground, and reinvigorating an orientation around positive law. Subsequent
moves introduced utilitarian elements into theories of right(s). Both moves are thus
present in Von Ihering’s conception that ‘individual rights are powers of law conferred on the individual by the legal order; from the standpoint of its purpose, they are
means for the satisfaction of human interests’.68 By the twentieth century, according
to Habermas’s archaeology, ‘Kelsen detached the legal concept of a person not only
from the moral person but even from the natural person, because a fully self-referential legal system must get by without its self-produced fictions ... Once the moral
person has been uncoupled from the legal system, there is nothing to stop jurispru
dence from conceiving of rights along purely functionalist lines.’69 The shock of Na
tional Socialism exposes the extent to which rights have entirely lost their moral anchor by the 20* century. However, according to Habermas, ‘the natural-law-based
restoration of the connection between private and moral autonomy has lost its power
to convince’.70
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As he conceives it, Habermas’s project is further guided by the problem that ‘in
Kant, as in Rousseau, there is an unacknowledged competition between morally grounded human rights and the principle o f popular sovereignty’.71 Habermas notes, with reference
to other authors, the expression of this tension in contemporary public life. For ex
ample, he notes in the American constitutional tradition, a ‘tension between the impersonal rule of law founded on innate human rights and the spontaneous self-organization of a community that makes its law through the sovereign will of the people’.72
These tensions Habermas endeavours to resolve via public modes of communication: ‘if discourses ... are the site where a rational will can take shape, then the
legitimacy of law ultimately depends on a communicative arrangement: as participants
in rational discourses, consociates under law must be able to examine whether a contested norm meets with, or could meet with, the agreement of all those possibly affected. Consequently, the sought-for internal relation between popular sovereignty
and human rights consists in the fact that the system of rights states precisely the
conditions under which the forms of communication necessary for the genesis of legitimate law can be legally institutionalized.’73 Elsewhere, Habermas clarifies that not
all communication falls within the band described here. Rather, ‘Communicative freedom exists only between actors who, adopting a performative attitude, want to reach
an understanding with one another about something and expect one another to take
positions on reciprocally raised validity claims.’74 Also, ‘Legally granted liberties entitle one to drop out of communicative action, to refuse illocutionary obligations’, for
reasons of privacy.75
Habermas’s vision of communicative action in the public sphere complementing
republican visions of popular sovereignty and inalienable human rights contribute
positively to the public weal. A society endeavouring to follow Habermasian prescriptions would appear to be a better society than one striving for any of a number of
versions of its opposite, for example a society which might aim to public discourse
via one or more absolute visions of the public good. Nevertheless, it is not immediately apparent that the effort to complement our existing understandings of popular
sovereignty and human rights with communicative action succeeds in harmonizing all
tensions. Said differently, it may be that, as asserted, popular sovereignty and human
rights ‘mutually presuppose one another’, but this does not mean that, in those cases
where the two conflict, simply adding a rich dose of communicative action will necessarily resolve matters.
Thtee problems arise immediately from Habermas. First of all, Habermas’s move
to cede fundamental rights to further legislation within a ‘system of rights’ appears
potentially to rob human rights of their absolute character. As noted above, Haber
mas dismisses ‘the natural-law-based restoration of the connection between private
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and moral autonomy’ as having ‘lost its power to convince’,76 but provides few details
as to why he thinks so. A reader would be perfectly within her rights to prefer a restored natural-order basis for human rights, based on a Kantian understanding of
rights and sovereignty. Secondly, Habermas’s model appears unprepared for evil majorities. What to do with a public communicator who indeed affirms an intention to
rob other citizens of their rights? What happens if the public sphere is dominated by
actors who do not want ‘to reach an understanding with one another about something’,77 but rather are intent on the suppression of minority voices? Betmen Facts and
Norms posits a vision of the democratic order which will never have a bad day, and
thus would leave limited tools for democracies in crisis.
Third, at key moments, Habermas blurs a distinction between ‘human rights’ and
‘the rights of citizens’. Thus, in arriving at a system of rights, Habermas arrivés at the
proposition: ‘Basic rights to the provision of living conditions that are socially, technologically, and ecologically safeguarded, insofar as the current circumstances make
this necessary if citizens are to have equal opportunities to utilize ... civil rights . . . ’78
Indeed, it cannot be otherwise, insofar as Habermas allows Kant’s abstract social
contract to be mediated through republican elaboration of a system of rights in a real
polity. In his more accessible reflections in the context of difficult debates in the Federal Republic of Germany, Habermas affirms a position of generous treatment of the
non-citdzen, within, however, a republican vision of closed national space. A line is
drawn firmly between citizen and non-citizen.79
From their very different vantage points, then, Dembour and Habermas arrive at
similar affirmations that the international law order is unable to offer anything substantially —or at least heavily mediated —to the pariah or extremely disempowered.
For Habermas, human rights enter the national space primarily via access to domestic
public discourse. As a result, it is (counterfactually) presumed that all voices indeed
have access to the public sphere. For Dembour, human rights discourse is ultimately
only that —it has no inherent meaning beyond its invocation. The core presumption
is again that international human rights law does not in any meaningful or measurable
way augment individuals in their effort to seek and secure human rights and dignity.

1.7

Recovering Autonomy

Finally, some theorists have attempted to characterize the nature of personal auton
omy in our current arrangements. Describing one of five conceptions of sovereignty
arising from his reading of Georges Bataille, Humphreys writes, ‘sovereignty maps
onto autonomy —to be sovereign is literally to a be auto-nomos, to be subject to no lawr
other than the self, to be norm-generating. Autonomy is not a state of being, it is an
76
77
78
79

28

Ibid., p. 87.
Ibid., p. 119.
Ibid., pl23.
Habermas, Jürgen, ‘Struggles for Recognition in the Democratic Constitutional State’, in Habermas,
Jürgen, Ciaran Cronin & Pablo de Greiff (eds), The Inclusion o f the Other: Studies in Political Theory, 1998,
pp. 203-236, in particular pp. 226-236.

Sovereignty, Autonomy and Right
activity, a choice or a decision. Autonomy is constandy in recession. But it can be regained. The individual recovers autonomy by acting without reference to any other
law but her own.’80
Agamben reframes the question of individual autonomy in human rights language, as: ‘Life —which, with the declarations of rights, had as such been invested
with the principle of sovereignty —now becomes a place of sovereign decision.’81
Agamben explores a 1920 German philosopliical tract by Karl Binding and Alfred
Hoche, Authori^ation f o r the Annihilation o f Life U nm rthj ofB eing U ved, in which, first,
the unpunishability of suicide is conceived of as grounded in ‘the expression of man’s
sovereignty over his own existence’. ‘From this particular sovereignty of man over his
own existence’ is then derived a legal jusüftcation for euthanasia, ‘the annihilation of
life unworthy of being lived’.82 As read by Agamben, in Binding and Hoche, life unworthy of being lived could be conceived of, first, as those who were ‘incurably lost’
following an illness or accident ‘and who, fully conscious of their condition desire
“redemption” ... and have somehow communicated this desire’. A second group
comprises ‘incurable idiots, either those born as such or those — for example who
suffer from progressive paralysis —who have become such in the last phase of their
life’.83 Agamben reads this forward into Nazi policies on euthanasia —which this
literature undoubtedly inspired —to note that, ‘from a stricdy eugenic point of view
... euthanasia was not at all necessary; not only did the laws on the prevention of
hereditary diseases and on the protection of hereditary health of the German people
already provide a sufficiënt defense against genetic mental illnesses, but the incurably
ill subjected to the program - mainly children and the elderly —were, in any case, in
no condition to reproduce themselves (from a eugenic point of view, what is impor
tant is obviously not the elimination of the phenotype but only the elimination of the
genetic set)’.84
Agamben thus explores the idea of ‘bare life’, that being the quality of the homo
sacer (‘sacred man’), a term he borrows from archaic Roman law meaning one who
has been banished from the human community, and therefore may be killed with impunity, but who may not be sacrifïced, because he is outside the human community.
In Agamben, bare life sits at the basis of the contemporary poktical order such that,
‘along with the disciplinary process by which State power makes man as a living being
into its own specific object, another process is set in motion that in large measure
corresponds to the birth of modern democracy, in which man as a living being pre
sents himself no longer as an object but as the subject of poktical power’.85 Agamben’s
preoccupations, which aim at a form of re-reading in particular of Foucault’s biopoktical considerations joined to a reassessment of sovereignty as conceived by Carl
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Schmitt, arrivés ultimately at the idea of the Nazi concentration camp ‘as biopoütical
paradigm of the modern’.86
Agamben thus renders into legal- or political-theoretical form ground covered in
sociology by Zygmunt Bauman in Modernity and Ambivalence, namely an examinadon
of modernity’s preoccupation for creating and defining pariah categories. For Bau
man, ‘If modernity is about the production of order, then ambivalence is the waste o f
modemity. Both order and ambivalence are alike products of modern practice ... Am
bivalence is arguably the modern era’s most genuine worry and concern, since unlike
other enemies, defeated and enslaved, it grows in strength with every success of
modern powers. It is its own failure that the tidying-up activity construes as ambiva
lence.’87 For Bauman, ‘the modern state was a gardening state’, consumed with the
‘dream of legislative reason’.88 Bauman links intrinsically ‘science, rational order,
genocide’89 and notes that ‘having emancipated purposeful action from moral constraints, modernity rendered genocide possible ... modernity supplies the means for
genocide. It also supplies, however, its purpose’.90
Where Bauman complements Agamben is in his treatment of ethnicity — and
hence his relevance here —as a locus of modern ambivalence. Tracing the ‘modernizing logic’ of Jewish assimilation in Germany, Bauman describes that, as communal
structures were dismantled on the promise of equality and assimilation, German Jews
never succeeded in dissolving into the German body politic: ‘The very zeal with
which the Jews tried to rid themselves of whatever the native elites declared to be the
mark of an alien, was itself forged into the brand of Jewishness.’91 Thus, ‘While pursuing the phantom of homogeneity, they spawned the conditions under which Jew
ishness had to undergo profound transformation ... It was the inner perverse logic of
coercive homogenization that rebounded in the condition o f universal strangehood... 92
Agamben and Bauman shed light on the mechanics of disempowerment of indi
viduals in the modern state. They are thus revealing of the forces defïning the people
at the heart of the current study: Romani women. The women in the chapters that
follow fïnd themselves in conditions described by Bauman, in the wake of forces
which simultaneously dismantled their communal structures while offering a promise
of equal inclusion never delivered. At the same time they exist as, in some ways, like
the ‘bare life’ of Agamben —defined as beyond the margin of an order which establishes itself with reference to their exception. Additionally, they are disempowered
women in profoundly marginalized communities. In short, they are people least likely
to be able to ‘recover the autonomy without reference to any law but their own’ in
Humphrey’s reading of Bataille.
It is for these reasons that the cases and experiences of these women are, in a
certain sense, a litmus test for the human rights legal system. The extent to which
86
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they are able —or not —to seize the system and engage it for justice and redress is a
test of the international human rights legal order as currently constituted. Its gaps are
revealed in their failures. For our purposes, the question is whether the post-war legal
order’s recognition of an individual’s standing as a subject of international law, as well
as the recourse provided by international judicial machinery for adjudicating conflicts
between individuals and states, changes in any way the dynamic of the ‘necessary and
untranscendable conflict’ identified by Heller as ‘tragic’. How —if at all —has the presence and action of instances such as the European Court of Human Rights changed
the nature of the legal order and the individual’s place in it? Might we perhaps, fol
lowing Gandhi, see international human rights law as a system providing an opportunity to capture resistance within a framework which can amplify its sound? Or, responding to Walker and Mendlovitz’s scepticism that an alternative to state sover
eignty is available, might we posit that in fact it is autonomy which is the core site of
struggle?
In the course of this inquiry, we will examine McCann’s view that legal mobilization tactics by social movements sometimes provide ‘limited opportunities for episodic challenges to and transformations in that reigning order’. 93 Insofar as McCann
appears to rely on a definition of ‘social movement’ which diverges from the case
study examined here, we will ask whether and to what extent McCann’s views are
valid from the perspective of pariah persons and groups in states of extreme marginalization and/or atomization.

1.8

Core Dilemmas

At stake, finally, is the justice and adequacy of our current arrangements, which
themselves stand under a certain form of indictment. Dembour cites Krisztina Morvai in support of her view that a wide gap exists between ‘the theory (all enjoy human
rights) and the practice’, that a ‘selected few’ are heard by the European Court of
Human Rights. In the mid-1990s, Morvai worked as a lawyer in the Court’s Registry.
After she left the Court, she published a bitter account of her time at the court.
Dembour quotes her at length, including, among several, the following evocative pas
sage:
An old woman from a village, with difficult handwriting, describes in detail how she
has been hurt and harassed by her neighbour for many years. Finally, the neighbour
destroyed the fence adjoining their properties and moved it two metres into her land.
She went to court, without a lawyer. She claimed that the judge never wanted to listen
to her or her witnesses. The neighbour’s lawyer talked incessandy in all proceedings
before the domestic courts. She lost her case. I wrote a brief summary for my supe
rior, arguing that the dispute involved a property rights issue combined with due
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process complaints, and suggesting that I request the necessary court documents and
register the case.
My superior instructed me to send a P8 form letter, staring that ‘no public authority
can be held responsible for the alleged violation’. Fearing that I would be exposed as
ignorant of the Law, I nonetheless risked the question, ‘Is this not state action?’ My
superior was not looking as European as he did five minutes earlier. He was angry.
“We do not need much theory here Krisztina. We have to do the Law and we have
enough work with that.’ I sent the P8 form letter to the applicant. She never came
back. A pity she missed her classes on state action at Harvard Law School and therefore did not know how to argue against the P8.94
Following her term at the European Court’s Registry, Morvai returned to Hungary to
teach Law. She was, for a period, a Member of the UN Committee on the Elimination of Discrimination Against Women (CEDAW), the expert oversight body for the
CEDAW Convention. During the mid-2000s Morvai became an ever more vocal and
prominent voice for Hungary’s extreme right ‘J obbik, Movement for a Better Hun
gary’, a virulently anti-Semitic and anti-Romani party garnering 16.67% of the popular
vote in the 2010 general elections, securing it space in the Hungarian Parliament as
Hungary’s second-largest party. In 2009, Morvai was elected to the European Parlia
ment as affiliate and head —but, in a strangely legalistic move, not member —of the
Jobbik fraction in the European Parliament, a position she has used to make regular
acerbic attacks on Europe, ‘You’, and others.
One ponders the link between the disenchanted human rights activist Morvai,
and her newly-emerged, enraged Doppelganger. Disconcertingly, the neo-fascist Morvai
appears to emerge precisely on the ground of disappointment for the promise held
out by the human rights system, and its apparent —according to Morvai —inability to
deliver on that promise. Morvai’s flight into the most crass and brutal rhetoric available, complete with its railing against all institutional orders and its vision of home
and order only in the blood of the Nation opens the question of whether, indeed, the
human rights order as set out under international law can in practice deliver justice on
its own terms. This, then, is the core dilemma in this dissertation. Can human rights
as established deliver on its promise to invert the de facto exclusion of the weak and
pariah? Or is the system as constituted a mere mirage, destined to seed the ground
for embitterment and further alienation?
But perhaps —rejecting Morvai —we might ask these questions differenüy: does
the international human rights system as established lead to the effective transposition of human rights law and norms at the level closest to the people? To what extent
is the international system effective in producing its own realization at the level of the
local? Under which conditions or circumstances can individuals seize the human
rights potential and reclaim dignity? Finally —and perhaps most challengingly - the
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question at the heart of this dissertation: do human rights in a supranational legal
form actually re-frame autonomy?
The following chapters aim to contribute to discussions of these conceptual
problems. First, a case study is presented of efforts by Romani women and their ad
vocates challenging practices of coercive sterilizations in Czechoslovakia and its successor states —the Czech and Slovak Republics. These cases are enlightening for a
number of reasons, including above all (1) the extreme pariah status of the persons
concerned in their respective societies; and (2) the different evolution of these efforts
to secure justice in the two states concerned, despite their common recent pasts. The
chapters that follow examine several aspects of international human rights law with a
view to identifying the harms at issue: first, the jurisprudence of the European Court
of Human Rights as concerns discrimination is discussed; subsequendy, other elements are explored, including the law of the ban on violence against women, as well
as the guarantee of free and informed consent for any intervention in the health field.
Next, the thesis turns to questions of the role of social actors in engaging interna
tional human rights norms. Finally, conclusions are drawn as to the ability of persons
in conditions of extreme exclusion to lay claim in practice to human rights justice.
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Chapter 2
Coercive Sterilization of Romani Women in the Czech
and Slovak Republics
‘The situation of Gypsies in Czechoslovakia is not a theme that holds the interest of
other people and it is, therefore, prudent to say that most citizens do not know anything about this minority against which there is so much discrimination. This lack of
information is a result of a well planned campaign to keep secret everything that has
anything to do with this minority. However, the situation is too serious to let it go on
unchecked and without protest.’1
Document 23, Charter 77
13 December 1978
“The Public Defender of Rights believes that the problem of sexual sterilization carried out in the Czech Republic, either with improper motivation or illegally, exists,
and Czech society has to come to terms with this. The Public Defender of Rights is
certain that accepting this unpleasant reality is the only way to bring about a catharsis,
endorsing measures that would make the practices highlighted by this report impossible.’
Czech Public Defender of Rights (Ombudsman)
23 December 2005
‘Criminal law does not concern the rights and interests of the victim, or that of any
other physical or legal person, but rather concerns the rights and interests of the state
Constitutional Court of the Czech Republic
5 February 2009
The pages that follow summarize what is known about the coercive sterilization of
Romani women in Czechoslovakia and, after 1993, in its successor states, the Czech
and Slovak Republics. Unlike other large-scale human rights abuses —which may be
known due to contemporary media coverage or other documentation of the events as
they happen —these acts have only become known over time, and primarily in the
course of advocacy actions which have brought what were essentially covert activities
out into the open. The narrative therefore proceeds of necessity by piecing together
various parts of this knowledge as they have emerged over time.
As will be seen, the author was extensively involved in efforts to expose, challenge and ultimately end and remedy these practices. It is not possible to provide in
detail all instances of involvement by the author in the actions detailed here. These
derive primarily from his work at the European Roma Rights Centre during the pe1

Unless otherwise specified, all translations from Czech are either (1) official, (2) as provided in the
original source, or (3) done by the author.
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riod 1996-2007, and informaUy thereafter. Some direct involvements have been
marked here, as well as in subsequent chapters, particularly where the source of the
information in question derives from the direct involvement of the author. Methodologies used in the various documentation efforts described here, are presented as
relevant below, to the extent that they are known. The author has endeavoured to
include only credible sources in this summary.
Throughout this section, there are multiple references to civil society organisations taking action to challenge the abuses detailed here. Until the founding in 2004
of the Group of Women Harmed by Coercive Sterilization, however, no group acted
systematically or as a matter of program on behalf of victims of these practices. The
civil society actions detailed here involve, in their entirety, not more than several tens
of persons scattered across a handful of professional human rights organisations some based in the Czech Republic and Slovakia and having a national focus2 —others
operating internationally.3 An effort to map and discuss the civil society and social
mobilization aspects of the events detailed below is the subject of Chapter 5.
The developments presented here are in effect the factual prelude to Chapters 3
and 4 of this book, in which relevant international normative frameworks are examined. This chapter describes the struggle of the facts to become known —in effect,
the efforts of the victims and their advocates to articulate these issues such that their
broader legal and social relevance is recognized. Thereafter, in Chapters 3 and 4,
various legal questions implicated below, ranging from interference with personal
autonomy, denial of the right to free and informed consent, the international commitment to end violence against women, and finally the ban on discrirnination, are
examined in detail.

2.1

Czechoslovakia

From the early 1970s, under the influence of resurgent or reinvigorated eugenics
considerations in late Communism, doctors in Czechoslovakia systematically coercively sterilized Romani and other women, with considerable support from policymakers and national structures, as well as with extensive assistance from social workers. These practices were an early and continuing part of human rights concerns
raised by the Czechoslovak dissident group Charter 77.
ïmmediately following the fall of Communism, the new democratizing government endeavoured to end these practices, but they endured in post-Communism in
both the Czech Republic and Slovakia, undertaken by doctors, hospitals and social
workers. Despite the extensive human rights commitments of both of these states in
2

3
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the past two decades —as well as years of work by advocates —courts and other authorities have avoided applying accountability measures in all but a handful of cases,
and governments have not yet adopted general remedy mechanisms, apparendy fearing backlash from the public at large, and in any case sceptical that ‘Gypsies’ constitute ‘deserving victims’.
The covert nature of the sterilizations, pardcularly as they occurred after 1989, as
well as their disputed meaning, renders the narrative terrain diffïcult. The facts have
been uncovered and reconstructed in retrospect. Before 1989, they took place in plain
view, but because the measures were carried out on a population regarded as less than
fully human, their significance was not exposed, despite the efforts of Czechoslovak
dissidents. After 1989, they took place under a cloak of secrecy, having been nominally declared contrary to law shordy after the changes of 1989. The nature of sterilization, and its impact of shame on the persons subjected to it, has meant that despite
extensive attention to the issue, we do not still have an accurate account of everything
that has taken place.4 Perhaps unusually for a human rights issue of the gravity of the
one summarized here, the vast majority of the facts have emerged for the first time in
the course of legal or quasi-legal proceedings. In November 2009, then-Czech Om
budsman Motejl, speaking in the wake of an official expression of regret by the Czech
government for the practices, stated that he believed there were as many as 90,000
women on the territory of the former Czechoslovakia who had been coercively sterilized.5
The European Court of Human Rights has begun ruling on cases concerning the
coercive sterilization of Romani women. The first of these cases reached the Court in
the mid-2000s after exhausting domestic remedy. In November 2011, in V.C. v. Slovakia, the Court ruled on the first such case directly challenging the sterilization
measures —a case concerning a Romani woman coercively sterilized in a hospital in
eastern Slovakia in 2000 —finding Slovakia in violation of the Article 3 prohibition on
inhuman or degrading treatment, and the Arücle 8 right to private and family life.
The Court has subsequently issued several further rulings on Czech and Slovak co
ercive sterilization complaints. A number of other international review instances have
also condemned these practices as infringing international human rights law and
urged the governments concerned to rectify them. The legal developments leading to
these judgments — and analysis of the judgments themselves — are the subject of
Chapters 3 and 4 of this thesis.
These events offer the opportunities for examining possibilities for —and obstacles hindering —human rights justice, as well as the forces shaping outcomes when
claims for human rights justice are brought. They also provide a context for assessing
to what extent the availability of the international human rights law system changes
4
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Ms. Elena Gorolova, a leading figure of the ‘Group of Women Harmed by Forced Sterilization’,
stated in 2007, ‘It all began three years ago (i.e. in 2004), when several organizations organized a
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U dové Noviny, ‘Ministr Kocab: Politovanf sterilizovanych zen je prvni faze’ (‘Minister Kocab: Expres
sion of Regret for Sterilizing Women is Only the First Step’), 24 November 2009.
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the equation in terms of the empowerment and personal autonomy of pariah or severely excluded persons or groups.
The text which follows below summarizes these events. It ultimately examines
the extent to which the women concerned have been able successfully to press claims
for justice as a result of the international human rights law framework.

2.2

Domestic Law

As an intervention in the health field, sterilization —in most cases refered to here the
procedure known as tubal liganon —is one with particularly serious consequences. In
most if not all cases, the intervention is irreversible. Sterilization results in —in most if
not all cases —a permanent inability to have children. In terms of side effects, it can
cause alterations in the hormonal balance of women. Insofar as it is a surgical inter
vention on the sexual organs of a person, it is a particularly far-reaching intervention
into bodily integrity and autonomy. Sterilization also can have social consequences,
insofar as many societies, legitimately or not, continue to place a value on the fertility
(or infertility) of women. Sterilization is distinguished from hysterectomy in that
sterilization is never a medical intervention carried out in emergency circumstances.
There are no reasons why standards of free and informed consent cannot be met in
the case of sterilization. Sterilization is a legitimate and legal form of contraception,
provided that it is carried out legally. The meaning of legality in this area in light of
international law is probed in detail in Chapters 3 and 4 of this dissertation, following
the presentation of the facts and developments below.
Late Czechoslovak law provided a clear legal basis for sterilization. A 1972 directive
of the Czechoslovak Ministry of Health (‘directive’),6 issued on the basis of the 1966
Czechoslovak Law on the Care and Health of Persons (Law No. 20 of 1966), elaborates the conditions under which sterilization may be carried out. According to Article 2 of the directive, sterilization is allowed on the basis of consent or own request
by persons:
a) On the diseased sexual organs of a man or a woman for healing purposes accord
ing to the rules of medical Science;
b) On the healthy sexual organs of a woman, if pregnancy or birth would seriously
threaten the life of the woman or cause her serious and lasting disruptions of
health;
c) On the healthy sexual organs of a woman, if the woman suffers from a disease
which would threaten the physical or mental health of her children;
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d) On the healthy sexual organs of a man, if the man suffers from a disease which
would threaten the physical or mental health of his children;
e) On the healthy sexual organs of a man, if his wife suffers from a disease which
might be a reason for the implementation of sterilization according to items b)
and c) above, but with regard to her health status sterilization would be dangerous or if for other reasons it would not be advisable to undertake the measure;
f) On the healthy sexual organs of a woman, if her husband suffers from a disease
which might be a reason for sterilization under point d) and the husband refuses
to undergo the treatment;
g) On the healthy sexual organs of a woman, if the woman fulfils the long-term
conditions for artificial disruptions of pregnancy for health reasons.
In cases of non-therapeutic sterilization —that is, sterilization carried out for one or
more of the reasons set out under points b) through g), Article 5(l)(b) of the directive
requires that a commission be established to assess the permissibility of the measure.
The convenor of the commission is the director of the regional department for national health for the relevant hospital or clinic —for the sterilization of women, those
with gynaecology departments, and for the sterilization of men, those with urological
or surgical departments. The chair of the commission is the hospital or clinic director,
and other members are the head doctor of the relevant section (gynaecological,
urological or surgical) and another doctor with the relevant specialization.
Article 10 of the directive specifies that the chair of the commission writes a pro
tocol including the name and address of the person concerned, the professional opinion of the members of the commission, and a record of the proceedings of the com
mission. An original copy of the protocol, signed by all members of the commission,
is kept with the chair.
Article 5(2) further sets out that in cases in which sterilization is requested for
genetic reasons, the commission must additionally request the position of the genetic
commission of the endocrinology section of the Czech Medical Society.
If the person concerned meets the subjective criteria as set out in the directive, in
cases of sterilization for primarily contraceptive reasons, the person concerned must
issue a written request for the intervention. In cases in which the person concerned is
disabled or otherwise incapacitated, his or her legal representative must issue the
written request, or a person speciflcally appointed by a court for the purpose should
do so.
Article 11 sets out that before the act is actually undertaken, the person con
cerned, or his or her legal guardian or representative, should sign a declaration indicating that they are aware of the extent to which sterilization is an irreversible act.
Notwithstanding the growth of the norm of free and informed consent in the
field of health —to be treated in detail in Chapter 4 —the domestic legal basis for
sterilization was not amended in either the Czech Republic or Slovakia after 1989.
Thus, ‘medical indications’ remained considerations in the application of sterilization
measures, even as it became increasingly evident that the only legitimate condition for
sterilization as a contraceptive measure is the free and informed expressed will of the
person concerned.

39

Chapter 2
Nevertheless, as will be seen below, in the mid-2000s, in investigating possible
abuses, clivergences in approach appeared between Czech and Slovak authorities as to
how to interpret the directive. The Czech Ombudsman viewed the provisions of the
directive as elaborated by the Czech Republic’s international law obligations. Slovak
authorities took a strict view as to the meaning of the directive’s provisions.

2.3

Sterilization as a Component of ‘Roma Policy’ in Czechoslovakia

Sterilization became actively promoted in Czechoslovakia via a number of measures,
including a series of social benefïts introduced in the 1970s.7 A one-time grant for
undergoing sterilization surgery is set out in a 1973 internal act of the Ministry of
Labour and Social Affairs of the Czech Socialist Republic.8 It was later included in
social security regulations.9 The one-off allowance and a material benefit ‘to citizens
who have undergone a medical intervention under special regulations in the interest
of a healthy population and overcoming adverse life circumstances of a family’ were
also included in social security regulations valid from 1 October 1988.10
Mann has summarized policy and proceedings in the Slovak Socialist Republic as
follows:
In its decree from 30th October 1974, the government of the former Slovak Socialist
Republic (SSR) has charged the Health Ministry of SSR, with the task of issuing ‘the
guide-lines, regulating the Romany women’s birth control by applying the most re
cent experience, modem means and methods’. The requisition ‘to concentrate even
more on the problems ... of the family planning and of reducing the high proportion
of the unhealthy population’ has in an ensuing SSR government’s decree from 1983.
The Health Ministry has answered this requisition by issuing an amendment to the di
rective for performing sterilization: whereas according to the initial directive, passed
in 1972, a sterilization could be performed on a woman younger than 35 and with 3
children, on a woman older than 35 after having given birth to 3 children, the above-
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mentioned directive has abolished the mother’s age limitation and the sterilization
was permitted ‘when having 3 or more children’.
Subsequentiy to these measures adopted by the Health Department, the Ministry of
Work and Social Affairs has issued ‘The principles of providing the families with
children with the social benefits in the cases, especially justified’. The right to a spe
cial fïnancial benefit and a material ration as a reward for submitting herself to ‘a
medical act... in favour of the healdiy population and with the aim of getting over the
unfavourable living conditions’, was guaranteed in legislation by a special paragraph
of the Public Notice issued by the Ministry of Health and Social Affairs in 1988; the
financial benefit was increased from 2000 crowns11 to 15,000 or even 25,000 crowns.
Although there was no allusion in these documents, at which population group these
measures were aiming, it is easy to guess that, facing the constantiy decreasing fertility
rate in the Slovak population, they were aimed especially at the Romany population’s
component.12
In 2004, after reviewing a number of reports by social workers during the 1970s and
1980s, the Czech Ombudsman produced the following list of references in the re
ports of the Czechoslovak National Committees documenting the way in which ster
ilization became an integral part of Czech policy on Roma, as implemented in par
ticular by social workers, from the early 1970s onwards. As noted below, ‘Roma pol
icy’ involved a continuum of measures including (i) remand of Romani children into
state care, (ii) promotion of contraception, (iii) sterilization, (iv) abortion, with the
latter three approaches not clearly distinguished from each other. Sterilization became
increasingly emphasized throughout the course of the 1970s, as a necessary measure,
in order to ‘contribute to gaining a healthier population’. Thus by the late 1970s,
reports such as this item of 14 May 1979 from the District National Committee in
Tabor to the South Bohemian13 Regional National Committee were typical:
Fifteen Gypsy children were born in our territory in 1978, of which three were with a
low birth weight; all the children are alive. In 12 cases termination was performed and
sterilizations were performed on four Gypsy women. In all cases the intervention was
performed due to a high number of children in the family.14
These approaches continued throughout the 1980s. Thus, for example, on July 24,
1989 , in comments on a framework synopsis of background for a report on the
‘solving of Romani population issues’ in the Central Bohemian Region, addressed to
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the Ministry of Health and Social Affairs of the Czech Socialist Republic, the Central
Bohemian Regional National Committee proposed:
To accelerate Romani integration, it would be suitable to promote a family model
with a maximum of three children for the family to be capable of safeguarding its life
both in terms of upbringing and in material terms —here we recommend that the
amount of family allowance be substantially increased for three children, the existing
amount decreased for additional children and family allowance provided as a facultative benefit for 6 and more children. ... This should defmitely contribute togaining a healthier
population o f better quality (emphasis added). As an additional means of ensuring a
healthy population of a high quality, it would be suitable to consider the possibility of
enacting sterilization for medical reasons once 6 and more children are reached. It is
generally known that many families of Romani origin live off child allowances —Ro
mani women know that the more children the higher the income for the family. It is
for these reasons that they reject contraception and sterilization.15
On the basis of the policy documents of the time, policy in late Communism in
Czechoslovakia was apparently generally influenced by explicit eugenics considerations insofar as the lawmaker took action to ‘gain a healthier population of better
quality’. Racist eugenics considerations weighed additionally on policy;16 the measures
adopted targeted Roma in particular. Roma were an obsession for social workers
working closely with medical practitioners.17

2.4

The 1978 Charter 77 Action

Czechoslovakia’s ratification of the International Covenant on Civil and Political
Rights (ICCPR) on 11 November 1975 caused this core international human rights
instrument to enter into force three months later, a milestone in the development of
the international human rights system.18 These events also inspired the birth of the
Czechoslovak dissident movement, with its core purposes of monitoring Czechoslo
vakia’s adherence to its now-legally-binding human rights commitments.19
On 13 December 1978, the Czech dissident group Charter 77 issued its ‘Docu
ment 23’ concerning the ‘Situation of the Gypsies in Czechoslovakia’. The cover
document was signed by Vaclav Havel and Dr. Ladislav Hejdanek on behalf of the
group and makes direct reference to then-recendy ratifïed international human rights
law. The cover document starts from the perspective of opposition to forced assimi15
16
17
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lation, whereby Gypsies would ‘lose ... their own ethnic identity’.20 They state that
Gypsies should be allowed to choose to what extent they are integrated. They further
go on to hold that, ‘It is up to the state organs and the cidzens to create conditions
for this decision and to foster the atmosphere of mutual understanding. This will also
be fostered by deliberations and essays addressing this issue —especially on how to
solve this problem in Czechoslovakia.’ Document 23 is then presented as the basis
for such a discussion.
Charter 77 Document 23 is approximately 12 pages long. The primary frame of
the document is ‘discrimination’, ‘racism’ and ‘segregation’.21 It focuses on post-war
measures to settle forcibly those Roma who were still nomadic (circa 5 % of the Romani population); on the disproportionate attendon paid to Roma by criminal law
authorities; on the dispersal of Roma by policy, with the aim of forced assimilation;
on Romani slum liquidadon and forced relocation, pardcularly from Slovakia to the
Czech Republic; on prevention of free movement for Romani people, pardcularly
through denial of permission to move from one locality to another; on dispropor
tionate personal searches of Roma, their forced eviction from housing and confiscation of property; on allocation of substandard housing to Roma; on their placement
in schools for the mentally disabled and other segregated ‘Gypsy’ classes; on the dis
proportionate levels of poverty among Roma; and on the arbitrary removal of Ro
mani children from the care of their biological parents and placement in state care.22
Concerning sterilization, Document 23 has the following to say:
The question of sterilization is very important. While medically acceptable in certain
specific cases and sometimes even necessary, morally it is very problematical. The
consent of Gypsy women to sterilization is obtained by certain suspicious means. In
some areas the sterilization of Gypsy women is carried out as a planned administrative program and the success of employees is judged by the number of Gypsy women
an employee has been able to talk into sterilization. Under such circumstances it is
impossible to be objective about such a program. Often, in order to get consent for
sterilization, the authorities offer financial reward. In this way, sterilization is becoming one of the instruments of the majority against the minority aimed at preventing
childbirth in a particular etiinic minority.23
Document 23 thereafter offers the following assessment:
The authorities view the solutdon of the Gypsy ‘problem’ in the elimination of this
minority and its integration with the majority. By eliminating the minority one eliminates the minority problem. The theory behind it is that the Gypsies ‘are a dying eth
nic group’ which is ‘destined for extinction’. In order to bring about this extinction
20
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the authorities are doing everything in their power to prevent the Gypsies from making any gains in independent cultural and other activities, in attaining proficiency in
their language and in learning about their identity; they are also trying to break their
family ties and to disrupt their community life. however, this endeavor to force the
integration of the minority with the majority, is, on the contrary, deepening the gulf
between the Gypsies and the rest of the population. This endeavor, which is called
‘integration’, is, on the contrary, leading to disintegration.24
The document concludes with reference to Czechoslovak Penal Code provisions concerning Genocide, stating about the policies: The goal of the government to eliminate
this minority must, of necessity, lead to further increased repression. If the constant failures of this policy will not lead to a re-evaluation of the whole concept of how to integrate, the Czechoslovak institutions will soon have to answer charges that they are committing genocide ... If the forceful removal of Gypsy children and sterilization of Gypsy
women continues at the same pace, it will not be possible to keep these actions secret and
nothing will be able to prevent bringing formal charges (against the authorities) based on
proof.’25 Document 23 then offers the following recommendations:
In the spirit of Charter 77 principles we suggest that all information kept secret with
regard to Gypsies be publicized. We further suggest that (1) all illegal measures taken
against the Gypsies and their cultural and organizational activities, be investigated and
dealt with in accordance with valid laws; (2) that all respective departments and agencies, in cooperation widi the CSAV [author’s note: the Czechoslovak Academy of
Sciences] and other organs, carry out and publish a sehous and expert analysis of the
situation of the Gypsy population; (3) make possible a public and free discussion
concerning the solution of this situation; and (4) that a plan be prepared to correct
the legally unacceptable situation of the Gypsies.
Without a truthful revelation of the seriousness of this problem, without a proper
and basic adjustment in legal directives and without the participation of Gypsies
themselves in the decision-making measures concerning their problem, the solution
of this question will be illusory. This question is no longer only a minority question
or an economic or social question. It is becoming a question of the conscience of the
whole society 26

2.5

The Peil ar/And rs Report

In 1989, Ruben Pellar and Zbynëk Andrs launched a field study amongst Czech and
Slovak Romani women to map sterilization practices between 1967 and 1989. The
outcome of the research was their ‘Report on the Examination in the Issue of Sexual
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Sterilization of Romanies in Czechoslovakia’.27 The report primarily examined the
role of monetary incentives in coercing sterilization among Romani women in
Czechoslovakia during the period 1967-1989. The authors concluded, among other
things, that there had been a steady increase in sterilizations culminating in 1988 and
1989: 38% of the set were sterilized in those two years.
The first post-Communist Czechoslovak government, composed of many people
who had taken part in the Charter 77 actions, acted quickly to strike down a number
of the policy and law bases on which Romani women were being targeted for sterili
zation. For example, the program for ‘reducing the high proportion of unhealthy
population’ was terminated in 1990 by Public Notice No 590 issued by the Ministry
of Work and Social Affairs of the Slovak Republic.

2.6

The Investigation by the Czechoslovak Prosecutors

On the basis of the materials provided in the Pellar and Andrs report, as well as those
arising in the 1990 Charter 77 action and pursuant to a letter from the Czechoslovak
Human Rights Committee (a government body of the time), the Czechoslovak Gen
eral Prosecutor used its powers to open an ex officio investigation in early 199028 into
the coercive sterilization of Romani women. The legal basis for the investigation was
the ex officio powers of the investigator to supervise general respect for the law. The
federal prosecutor forwarded the complaints to the Czech and Slovak republic-level
prosecutors respectively. The prosecutors’ inquiries followed two general strands:
investigation into the impact of social beneflts offered as incentives for sterilization
on the one hand, and non-compliance with binding law on the other. The first of
these strands was particularly motivated by the fact that the issue of the coercive
element through cash benefits had been a primary focus of the Pellar and Andrs
report.
Concerning the issue of cash payments for sterilization, in the course of the
prosecutor’s investigation the Ministry of Health and Social Affairs reported that in
1989, benefits were paid to 803 persons following sterilization; 419 of these cases
involved Romani women. The average amount of the allowance and material benefit
was CSK 2,560 in Prague,29 CSK 8,619 in the Most district (northern Bohemia), and
CSK 4,230 in the Dëct'n district (northern Bohemia).30
Concerning inquiry into compliance with binding law, the republic-level prosecu
tors requested that the district-level prosecutors investigate. In the Czech Republic,
district-level prosecutors revealed that no consent to sterilization whatsoever had
been obtained, or that the procedure for obtaining consent had been extremely defi27
28
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cient in localities including Ceské Budéjovice (southern Bohemia), Cheb (western
Bohemia), Kladno (just west of Prague) and Ostrava (eastern Moravia and Silesia, in
the eastemmost tip of the country). Thus, for example, in Kladno, ‘In the case of
J.G., the intervention was performed for health reasons on her third delivery, which
was like the previous two by caesarean section.... This woman however had not consented to the sterilization and as her testimony shows, the consent had not even been
requested.’31 Concerning the case of 23-year-old Ms. M.P. from Ostrava, the district
prosecutor reported, ‘the sterilization was performed and had two children [sic], the
intervention was performed with surgery on an ectopic pregnancy; the woman concerned stated at the prosecutor’s office that the intervention was performed without
her awareness. The medical records ... do not contain consent to the sterilization.’32
District investigators further reported that financial considerations had played a key
role in driving sterilization in localities including Ceské Budëjovice (southern Bohe
mia), Most (northern Bohemia), Rokycany (southwest of Prague), Sokolov (western
Bohemia), Usti nad Labem (northern Bohemia) and Vsetin (eastern Moravia).
In light of later assertions by Czech authorities that sterilization is a matter possibly confined to the Ostrava area,33 the wide geographical dispersion of these findings
by the Czechoslovak prosecutor, which includes areas in western, southern, northern
and central Bohemia, in addition to northern Moravia, is noteworthy.
The Czech General Prosecutor concluded its investigations by requesting that
Czech district prosecutors advise all medical authorities in areas where breaches of
law had taken place that such breaches had occurred, and to retain sterilization as an
area for general monitoring of legal compliance. In light of the persistence of coer
cive sterilization practices thereafter, as well as the fact that legal challenges emerged
from individuals, civil society organisations and the Czech Ombudsman (but not
from the prosecutor) there is no indication that these orders have been pursued. In
its response to the complainants, the prosecutor stated, ‘The findings of the General
Prosecutor’s Office of the Czech Republic suggest that the Commission of the Chief
Expert for Gynaecology and Obstetrics in Prague is preparing draft amendments to
the legal regulations on sterilization.’ No such changes to law were in fact made, pursuant to this request; legal changes in this area would ultimately not be made for close
to two decades.
In Slovakia, prosecutors investigated and dismissed several sets of cases under
penal code provisions concerning Genocide, but rejected all of these cases.34 The
District Examination Office of the Police Corps of the Slovak Republic in Presov
(eastern Slovakia) was reportedly asked to open an investigation into the coercive
sterilization of 17 women between the years 1985 and 1989 but declined to do so
because, on 30 September 1991, after a formalistic assessment, it was concluded that
31
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the women had consented, and therefore that there had been compliance with the
law.35 The Czechoslovak Human Rights Committee challenged these decisions by the
police in a letter to the Slovak prosecutor on 14 October 1991, but the prosecutor
also declined to open criminal proceedings or to initiate other action.36
As concerns the question of cash benefits in exchange for sterilization, a letter
from the Slovak prosecutor to the Federal prosecutor, dated 3 May 1990, following
Communications from the Slovak Ministry of Health, is revealing for its conclusions
as to the extent of eugenics influences over policy at that time:
I find another shortcoming of the said legal provision in the fact that the granting of
the sterilization allowance may by its nature act as an incentive particularly among
backward Romani population groups. From this perspective I am essentially at one
with the complainants’ views even though the findings so far do not suggest such a
conclusion. ... At the same time it should be noted on the other hand that the Minis
try of Health and Social Affairs of the Slovak Republic finds sterilization to be an
important means of improving population quality, deaüng with the undesirable birth
rate of feeble-minded and otherwise mentally backward children, etc.37
By way of conclusion, during the Czechoslovak period, i.e. from the late 1960s or
early 1970s until the division of the state on 1 January 2003, two types of eugenics
considerations dominated social and health policy, shaping the approach of a number
of parties, the vast majority of them state agents. First of all, general eugenics consid
erations shaped the overall approach; there was an aim to create a “genetically
healthy” general population through measures which would limit the ability of
women to procreate even where the rights and interests of the person might be oth
erwise. Secondly, racist eugenics considerations - measures aimed at stopping Ro
mani women in particular from procreating —infused the actions of state officials.
However, an awareness of the illegality of targeting one ethnic group for sterilization,
emerging from general conceptions of equality as they existed under Communism,
resulted in denial that specific ethnic targeting was taking place.

2.7

Slovakia

Throughout the 1990s, there were periodic indications that coercive sterilization
continued to be performed on Romani women in the Czech Republic and Slovakia,
Czechoslovakia having become two separate countries on 1 January 1993, as well as
possibly in Hungary.38 Anti-Romani sentiment, as well as many racist attacks on
35
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Roma, dominated the early years of the two new states, leading to high levels of in
ternational human rights concern. In the Czech Republic, the new government
passed a law which in effect blocked tens of thousands of Roma with legitimate ties
to the country from having access to citizenship in the new state, and attacks by racist
skinheads, as well as deep segregation in the field of education, became central parts
of the country’s problematic human rights record. In Slovakia, statements urging
measures to control Romani birth rates came from the highest levels. For example, in
September 2003, then-Prime Minister Vladimir Meciar, in a statement subsequently
nationally broadcast, told an audience in the town of Spisska Nova Ves (central Slo
vakia):
... the prospect is that this ratio will be changing for the benefit of the Romanies.
That’s why, if we don’t deal with them now, they will deal with us in time. ... An
other thing we ought to take into consideration is the extended reproduction of the
socially unadaptable population —poorly adapted mentally, badly adapted socially,
with serious social problems, who are simply a great burden to this society.39
A number of factors conspired to preclude the issue of coercive sterilization from
being treated seriously until the late 1990s. These included the weakness of civil soci
ety working on Roma issues in both the Czech Republic and Slovakia at that time, the
intensely private nature of the harms, and last but not least, the intense hostility of
the governments concerned to see Roma issues in any light other than that of the
collected social pathologies of a group of people who were generally viewed systematically and regularly as inflicting harms on themselves and others, simultaneously
bringing shame and embarrassment on their countries-of-origin when they emigrated
abroad.
The issue, however, began returning to light when, in 1999, a group of Roma arrived in Finland from Slovakia requesting asylum. They were detained and prepared
for expulsion from Finland. A number of the women among them however, were,
upon medical examination, revealed to have had ‘various types of gynaecological interventions, and some seemed unaware of what had been done to them’.40 The num
ber was deemed unusually high by the examining nurses. The group was ultimately
expelled from Finland, but not before the nurses concerned alerted several human
rights organizations.
One early treatment of the issue appeared in a report by the Open Society Institute’s European Union accession monitoring program (EUMAP), as one line in a
report on human rights issues in the context of Slovakia’s then-candidacy for the
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European Union. At the report’s launch, Slovak government officials took strong is
sue with the allegation, as it appeared in the EUMAP report. A second Open Society
Institute report repeated the allegation, with similar responses on the part of the gov
ernment.41 Slovak media aided public denial of the problem via a number of rhetorical means, including by pointing out that Ina Zoon, the author of the report, lived in
Spain, and by implication was not genuinely aware of Slovak reality.42
By November 2001, a dynamic of denial of the issue was already .forming in Slo
vakia, with discussion of use of criminal law to silence activists. Romani activist Alexandr Patkoló, the chair of the non-governmental organization Romani Initiative of
Slovakia, publicly alleged that a number of Romani women had been coercively sterilized.43 Patkoló subsequently brought allegations on behalf of a 42-year-old Romani
woman from Presov (eastern Slovakia), allegedly coercively sterilized in 1999, and a
23-year-old Romani woman from Rimavska Sobota (southern Slovakia), reportedly
sterilized in 1995, neither named publicly.44
In response, on the basis, apparently, of only limited investigation, then-Slovak
Minister of Interior Ivan Simko initially excluded the idea that such allegations might
be true.45 Slovak prosecutors dismissed the complaints concerning the two women
on the same day as the complaints were filed.46 During the same period, the leadership of the extreme right wing True Slovak National Party reportedly filed criminal
charges against Patkoló for defaming the republic —a crime in Slovakia.47 These were
apparently not seriously pursued by the prosecutor.
Also during November 2001, the first lawsuit on the issue was initiated when,
with the assistance of local NGOs, a Romani woman named M.B. sued the hospital
in Gelnica (eastern Slovakia), alleging she had been illegally sterilized there in 1986.
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The response to the M.B. case, the publication of the two Open Society Institute
reports, and both the public and institutional treatment of the allegations by Alexandr
Patkoló all featured sensitivity to criticism of Slovakia, particularly by ‘foreigners’ and
particularly where Roma issues were concerned. They also fit a pattern of denial of
abuse where Roma were concerned.48 Some observers have attributed these issues to
the newness of the Slovak state, and a general sense of insecurity and defensiveness,
possibly linked to the fact that the only previous incarnation of an independent state
in Slovakia, prior to 1993, was as a wartime puppet state of Nazi Germany.49 Defen
siveness also flowed from the fact of Slovakia’s candidacy for the European Union,
and fears that negative information would derail these efforts.
However, public reaction to the 2001 sterilization allegations also established a
new dynamic around the matter of coercive sterilization of Romani women in Slova
kia. Civil society divided on this issue, with a number of credible organizations working on Roma human rights and inclusion choosing to avoid it as ‘divisive’.50 Similar
to other issues concerning Roma, authorities thrust the burden of proof firmly onto
the victims and then established insurmountable levels for proof, in one case even
necessitating that the woman concerned be operated on again to demonstrate that
she had in fact been sterilized, an operation which was then deemed inconclusive by
medical officials. The presence of a criminal law threat against those claiming to have
been coercively sterilized emerged on the public stage to chili debate and discourage
action by victims and their advocates. These factors would be amplified during the
next stage in the efforts to challenge coercive sterilization in Slovakia, and would
ultimately provide a map for activists working on these issues in the Czech Republic,
making possible the avoidance of some of the factors hindering progress in Slovakia.

2.7.1

The Body and Soul Report

Public debate around the issue of coercive sterilization was brought to a new level by
the publication in early 2003 of the report Body and Soul: Forced Sterilisation and Other
Assaults on Roma Rxproductive Freedom on Slovakia. The report was published by the New
York-based Center on Reproductive Rights and the Kosice-based Foradnapre obcianske
a l ’udskê prava (Centre for Civil and Human Rights), in consultation with the aforementioned Ina Zoon. The Body and Soul report, as it has since come to be known, effectively did what the previous public efforts had not, namely, it set out in detail and
with documentation the fact that coercive sterilization of Romani women was a current, present and prevalent problem in Slovakia, particularly in a number of hospitals
48
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located in close proximity to major Romani setdements in Central and Eastern Slovakia.
As subsequently summarized by the Centre for Civil and Human Rights in a
document prepared with the International Federation for Human Rights, the issues
driving the problem were as follows:
The majority of Slovaks believe that Romani women have excessive numbers of chil
dren in order to get extra government benefits - a belief in keeping with a broader
stereotype that Roma exploit the system and diieve whenever they can. The existences of these attitudes towards the Romani women have been documented also
among health care personnel in several reports. For example, the chief gynaecologist
of Krompachy Hospital, doctor Jan Kralik ... stated that ‘Roma do not know the value o f
work!, that they abuse the social aid system and have children only to obtain more so
cial benefits from the state. This stereotype has even more insulting emanation; for
example, one hospital administrator thought that Roma deliberately intermarry in or
der to have handicapped children and thus receive more state money.
The other major stereotype of Romani women is their sexual promiscuousness.
Medical personnel all think that Romani women have constant sex with multiple
partners. They often repeat an urban legend of a Romani couple seen copulating in
front of an elevator shortly after the woman gave birth. These rampant stereotypes
and untruths are used as justifications for the sterilizations.51
Response in Slovakia to the Body and Soul report, particularly by the government, was
negative and harsh. At the public launch of the report, Slovak government officials,
including the then-Slovak Commissioner for Human Rights, stated that the allegations of the report would be investigated. If the contents of the report proved to be
false, ‘the authors of the report’ would be prosecuted for the crime of spreading false
reports (a crime in Slovakia). If, on the other hand, the information in the report
proved to be true, then ‘the authors of the report’ would be prosecuted for defaming
the republic (also a crime in Slovakia).
Since the authors of the report, as listed, were ‘The Center on Reproductive
Rights and the Poradna pre obcianske a l ’udské prava (Centre for Civil and Human
Rights), in consultation with Ina Zoon’, it was not immediately apparent whom Slo
vak authorities meant when they threatened prosecution, or even if the threat was
rather meant more for public consumption. However, at an April 2003 meeting of
the Organization for Security and Co-operation in Europe (OSCE) it became appar
ent that Slovak officials indeed meant what they said, and that their animosity was
particularly focused on the person of Barbora Bukovska of the Poradna pre obcianske a
l ’udsképrava who, as one Slovak diplomat in an evident rage told the author, ‘is a Slo
vak lawyer and therefore knew what she was doing’. The threat of prosecution of the
authors was only dropped a number of months later, on 28 June 2003, with the clos51
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ing of a criminal investigation of the matter, which brought no charges against anyone. A general climate of fear had been (re)established around the issue, however.
Slovak authorities opened an investigation into the issue as reported in the Body
and Soul report. However, this investigation was evidently malicious. Carried out by
the police, alleged victims were summoned to the police station to testify before evi
dently hostile officers. Some were reportedly told that affirming the allegations would
open their partners to the risk of prosecution for statutory rape, since the women
concerned were evidently minors when they conceived or gave birth. The Council of
Europe’s Human Rights Commissioner later noted of this phase of investigations, as
follows:
Some alleged victims found threatening the manner in which the police came to the
settlements looking for potential victims. For instance, the fact that the police informed the women about the consequences of giving false information - up to three
years imprisonment —set a negative atmosphere at the very beginning of the investi
gation. It was explained to the Commissioner’s team by the country’s top police offi
cials and the Deputy Prosecutor that it is indeed the responsibility of the police always to provide this Standard information to witnesses and (alleged) victims of
crimes. However, the fact remains that many of the potential victims reportedly perceived these statements as threats rather than a regular procedure, and that they had
subjective reasons to do so.
In addition, the information given by the police to under aged potential victims that
the fathers of their children would be prosecuted for sexual assault undoubtedly produced a chilling effect on a number of potential victims. Given the fact that so far the
police had not generally interfered in these matters, it was quite understandable that
the women perceived these statements as threatening and as a discouragement to
proceeding with their cases.52

2.7.2

The 2003Ministry o f Health Investigation

At the instruction of Deputy Prime Minister Pal Csaky, under international pressure,
the Slovak Ministry of Health opened administrative proceedings into the issues de
tailed in the Body and Soul report. The Government has subsequendy stated that, ‘According to the report of the Ministry of Health of the Slovak Republic of 28 May
2003 presented to the Committee of the National Council of the Slovak Republic of
Human Rights, Nationalities and Role of the Women, 3,500 medical reports of sterilized women were reviewed and approximately 18,000 medical reports of women after
a Caesarean section for the last 10 years.’53 The Centre for Civil and Human Rights
has, however, contended that this investigation was flawed:
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As for the investigation of the Ministry of Health, it was conducted only in one hospital - Krompachy hospital,54 only concerned a limited period of time (from 1999 to
2002), and depended fuËy on information provided by the hospital. The Ministry ignored also the obvious violations, as for example, in its fïnal report, it concludes that
there is compliance with the sterilization regulations, despite the fact that they have
found two cases of minors who were illegally sterilized (they concluded those were
only ‘administrative mistakes’). The major failure of the investigation, however, is that
the Ministry focused merely on whether medical records contained signature of patients, without examining the conditions under which the signatures were provided.
The Ministry noted that, ‘all patients who underwent sterilization ... signed the application for sterilization permission and all applications had been reviewed and approved by the sterilization commission’. The Ministry disregarded that the presence
of a signature on a form is not defacto evidence of informed consent, especially if this
occurs in a coercive environment or if the risks and benefits of the procedure are not
explained to the patiënt in a way that allows the patiënt to comprehend the informa
tion.55
Nevertheless, in a resolution of 29 October 2003, the Slovak government concluded
that ‘a thorough investigation of some steriüzations of women, indeed, confirmedprocedural shortcomings’56 (emphasis added). The government resolution provided instructions to a number of government offices as to proceedings on the matter. These in
cluded an instruction to the Ministry of Health to undertake the following by 15 De
cember 2003: ‘carry out an in-depth inspection and analysis at all healthcare establishments focused not only on examination of the accusations of involuntary sterilizations, but also on the identifïcation of discriminatory practices against members of
the Roma minority, and also concentrated on the observance of the procedures for
obtaining voluntary and informed consent of patients’. The resolution also ordered
improvements to the regulatory and legal framework for conducting contraceptive
sterilization, legal amendments which were in fact ultimately undertaken.
The government resolved to address the matter by looking ahead and improving
the laws governing sterilization (although whether the amended rules subsequently
adopted are an improvement is another question). The matter of remedy was dismissed. During 2003, a number of non-governmental organizations proposed a general remedy, based on approaches applied in Sweden, Switzerland and elsewhere.
However, these proposals were not seriously considered by the government, insofar
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Eastern Slovakia, near the towns of Kosice and Presov.
Centre for Civil and Human Rights, International Federation for Human Rights, Comments to the

Fourth Periodic Report o f the Slovak Republic on Performance o f the Obligations Arisingfrom the Convention on the
Elimination o f A ll Forms o f Discrimination Against Women, submitted to the Committee on the Elimina56

tion of Discrimination against Women For its 41st Session, May 2008, p. 11.
Resolution of the Government of the Slovak Republic No. 1018 of 29 October 2003, ‘concerning
the Report on developments in allegations of forced steriüzations of Roma women in the Slovak
Republic and on steps and measures adopted’, Ref. no.: 9850/20036.
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as Slovak governments to date have refused culpability for these forced sterilizations,
as well as generally condnuing to deny periodically that the issue exists.57

2.7.3

The 2003 Criminal Iavestiga tions

Against advice by a number of human rights advocates not to do so,58 the Slovak
authorities opened an investigation into the crime of Genocide, under Arücle
172(l)(a) of the Slovak Criminal Code. Coercive sterilization of Romani women (or
targeting any other ethnic group) in principle may fall within the international law
definition of genocide, as a result of Article II of the International Convention on the
Prevention and Punishment of the Crime of Genocide, which deflnes Genocide as
follows:
In the present Convention, genocide means any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as
such:
a) Killing members of the group;
b) Causing serious bodily or mental harm to members of the group;
c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;
d) Imposing measures intended to prevent births within the group', (emphasis added)
e) Forcibly transferring children of the group to another group.
However, it was evident that an investigation was opened into this crime, rather than
a crime of a lower evidentiary Standard (such as bodily harm or harm to health), so
that the charges might ultimately be dismissed. Indeed, upon the instruction of Deputy Prime Minister Csaky, an investigation had initially been opened, on 22 January
2003, into alleged acts of bodily harm as per Articles 221-224 of the Slovak Criminal
Code. However, on 31 January 2003, the investigator of the Regional Office of the
Slovak Police Force Judicial Police in Kosice (eastern Slovakia) commenced criminal
prosecution for the criminal act of genocide according to § 259 sec. 1 letter b) Crimi
nal Code, following complaints by two Slovak Romani women, with details of a further 26 alleged cases. Other regional investigators followed suit. And, indeed, on 24
October 2003, the Regional Authority of Judicial Police of the Police Corps in Zilina
(north-western Slovakia) closed its criminal investigation on the ground that the acts
in question, as subjects of the investigation, did not take place. The Kosice investiga
tor issued a similar decision the same day.
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See for example Opening Statement to the Presentation o f the 6th and 8th Periodic Reports o f the Slovak Govern
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A request for an appeal against these decisions was dismissed by the Regional
Prosecutor in March 2004, but on 1 June 2005, the Slovak Constitutional Court rejected that decision and ordered the Regional Prosecutor to reopen the investigation.59 Following a renewed decision by the Regional Prosecutor’s Office to dismiss
the complaints on 28 September 2005, the Constitutional Court again ruled that the
investigation was inadequate.60 Nevertheless, no effective investigation has since followed that ruling.

2.7.4

Actions for Vïohtions ofLawbroughtbefore Tdhunals

On 18 March 2003 the Regional Court in Kosice, an appeals instance, held that the
Romani woman M.B. had not been unlawfully sterilized in the Gelnica Hospital and
Health Center. The Regional Court thereby upheld a 2002 ruling by the District
Court in Spisska Nova Ves. The verdict became final and no appeal was possible.
The case concerned a Romani woman who had been coercively sterilized in 1986,
during her second delivery, at the age of 17.
A number of the women concerned brought civil claims for damages. Thus, for
example, on 14 May 2008, in its second ruling on the matter, the District Court in
Spisska Nova Ves ordered the Gelnica municipality61 to pay the equivalent of EUR
1,593 to a Ms. N.B. as damages for harms arising from her coercive sterilization in
2001. The District Court had been ordered to hear the case for a second time after
the Regional Court in Kosice struck down its original ruling in the case. Although Ms.
N.B. aïgued that the harms she had incurred were particularly severe as a result of the
dimimshed standing in the Romani community of a woman unable to bear children,
the District Court declined to act on its powers to award higher damages.62 The same
court ordered the Krompachy hospital to pay a similar level of damages to a Ms.
M.K. on 15 June 2010, but declined to order civil damages for a Ms. I.G. on the
grounds that she had been given an emergency hysterectomy several days after being
sterilized, and that the harms she had therefore suffered were negligible.63

2.7.5

Intet-Govemmental Action

In the wake of publication of the Body and Soul report, a number of governmental or
inter-governmental agencies undertook efforts to encourage the Slovak government
to provide redress to the women concerned. The European Parliament posed ques
tions to then-EU Enlargement Commissioner Guenther Verheugen in February
2003,64 and a delegation of four European Parliamentarians subsequently visited Slo59
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Decision no. III.ÜS 86/05-45, 1 June 2005.
Decision no. III.ÜS 194/06-46, 13 December 2006.
The Gelnica municipality was held liable because the Gelnica hospital has in the meanwhile been
privatized.
N.B. v. Slovakia (Application no. 29518/10), judgment o f 12 June 2012, paras. 21-34.
I.G. and Others v. Slovakia (Application no. 15966/04), judgment of 13 November 2012, paras. 48-61.
European Parliament, Parliamentary questions, ‘Written Question E-0434/03 by Erik Meijer
(GUE/NGL) to the Commission’, 7 February 2003.
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vakia to look into the matter. The US government’s Commission on Security and Cooperation in Europe repeatedly sent Communications on the matter to the Slovak
government during the period 2003-2009.
Among the offices with high prestige to investigate the matter was the Council of
Europe’s Commissioner for Human Rights. Former Commissioner Alvaro GilRobles undertook an investigation into the matter in 2003, already cited above, and
then again as a follow-up part of a general survey of human rights issues in Slovakia
in 2006. In 2003, on the basis of a mission to Slovakia and discussion with relevant
parties, Commissioner Gil-Robles concluded: ‘...o n the basis of the information contained in the reports referred to above, and that obtained during the visit, it can reasonably be assumed that sterilizations have taken place, particularly in eastern Slovakia, with
out informed consent’.65
Concerning the question of whether Romani women in particular were targeted,
Commissioner Gil-Robles expressed the view that:
The issue of sterilizations does not appear to concern exclusively one ethnic group of
the Slovak population, nor does the question of their improper performance. It is
likely that vulnerable individuals from various ethnic origins have, at some stage,
been exposed to the risk of sterilization without proper consent. However, for a
number of factors, which are developed throughout this report, the Commissioner is
convinced that the Roma population of eastern Slovakia has been at particular risk.66
In his 2003 report, the Commissioner brought six specifïc recommendations to the
Slovak government inter alia for improving the legal order, providing remedy to vic
tims (including ‘compensation and apology’), and training medical practitioners.
Other recommendations concerned access to medical files, a matter ultimately ruled
on by the European Court of Human Rights (see below). Included in these recom
mendations were the idea that ‘consideration should be given to the establishment of
an independent commission’ for the provision of remedy, with the proviso that ‘It
should be up to each woman to dedde whether she wishes to introducé, continue or, to
the contrary, give up the individual claim she may have before the courts, in the light of
any alternative resolution mechanism proposed by the Government.’67
Shordy before leaving office in 2006, Commissioner Gil-Robles published a fol
low-up report on his work in Slovakia during the period 2001-2005. In a chapter
specifically devoted to ‘the involuntary sterilization of Roma women’, Commissioner
Gil-Robles summarizes his initial report, conclusions and recommendations, as well
as government implementation of these. In his 2006 report, the Commissioner welcomed the coming into force in Slovakia on 1 January 2005 of a new Health Act,
which in his view' ‘was elaborated in accordance with the Council of Europe Conven-
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tion on Human Rights and Biomedicine, and among other things, eliminates the deficiencies in legislation found in the course of the investigations’.68
As concerns remedy, however, the Commissioner was less impressed with the ef
forts of the government: ‘Women aUegedly harmed by sterilization have the right to
turn to the Slovak courts with a request for compensation and it is the view of the
Slovakian authorities that the existing legal framework offers them sufficiënt possibilities to seek compensation. Some of the cases have been concluded by rejecting the
complaint or by halting proceedings. In other cases, court proceedings are still underway. ... The Commissioner notes with regret that the Slovak authorities have not
yet established an independent commission to provide compensation or an apology
to the victims. While victims may seek redress through the court system, in these
types of cases, litigation has its practical shortcomings. These include the difficult and
costly nature of obtaining legal counsel, particularly, for Roma women living in marginalised communities, and the extremely high evidential standards.’69
The Commissioner then reiterated his recommendation of the establishment of
an independent commission ‘that might, on the examination of each case, provide
effective and rapid non-judicial redress. Such redress would be given to individual
applicants, who could show that appropriate procedures were not followed, without
there necessarily having been intent or criminal negligence on the part of individual
medical staff, but because of systemic shortcomings in the procedures permitted, and
that in their particular case, sterilization was without informed consent. Such a Com
mission might allow for alleged cases to be examined thoroughly, but with fewer formalities and less cost for applicants, than judicial proceedings.’70

2.7.6

KH . and Others v. Slovakia

The first case concerning coercive sterilization issues to be ruled on by the European
Court of Human Rights was KH. and Others v. Slovakia. The Court rendered judgment
on 28 April 2009. The matter at issue was not direcdy the coercive sterilization cases
themselves, but rather the question of access to files by the women concerned and
their representatives. The lawsuit concerned eight Romani women, all of whom sus68
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Council of Europe Commissioner for Human Rights, Follow-Up Report on the Slovak Ripublic (2001 2005): Assessment o f the Progress Made in Implementing the Recommendations o f the Council o f Europe Commis
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as (2) a new Section 40 of Law No. 576/2004 Coll. on Healthcare which entered into force on 1
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formed written consent from a person who has been previously informed and is fully legally responsible for him/herself, or from a person who legally represents them and can provide their informed
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pected that they had been sterilized without their will or consent, or without their in
formed consent. They had been unable to conceive since their previous births, all of
which had taken place by caesarean section, during which, they suspected, doctors
had performed sterilization surgery. The Court notes that ‘Several applicants had
been asked to sign documents prior to their delivery or on discharge from the hospi
tal but they were not sure of the content of those documents.’
The representatives of the eight women gained access to their health files on one
initial occasion, and were able to consult the files and make handwritten notes from
them, but they were subsequently barred by hospital staff from photocopying the
files. On 11 October 2002 representatives of the Ministry of Health expressed the
view that section 16(6) of the Health Care Act 1994 did not permit a patiënt to authorize another person to consult his or her medical records, hence the legal repre
sentatives of the women were not permitted to photocopy the relevant personal
health records. As noted by the Court, ‘The above provision was to be interpreted in
a restrictive manner and the term “legal representative” concerned exclusively the
parents of an underage child or a guardian appointed to represent a person who had
been deprived of legal capacity or whose legal capacity had been restricted.’71
The denial of possibilities to photocopy the contents of the files became the sub
ject of two separate lawsuits on behalf of a number of the women, one against a hos
pital in Presov (eastern Slovakia) and the other against a nearby medical centre in
Krompachy, aiming to seek orders permitting the photocopying. These were rejected
by trial courts and courts of appeal, and ultimately also in Constitutional Court proceedings.72 The courts concerned, including the Constitutional Court, rejected arguments inter alia relying on Articles 6 and 8 of the European Convention on Human
Rights, as well as contending that equality-of-arms required possibilities for legal rep
resentatives to have access to photocopied medical records. The Constitutional Court
dismissed the Article 6 claims out-of-hand, and ruled also that, notwithstanding the
relevance of the Article 8 claim, it could find no right to photocopy medical records
in the ambit of Article 8.
All but one of the women concerned ultimately gained access to —and photocop
ied —their medical records, as a result of amendments to the Slovak Health Act enter
ing into force on 1 January 2005. The medical records of Ms. J.H., however, had disappeared in the interim, a matter for which the Ministry of Health later acknowledged
violations of law by the Presov hospital.73
The European Court, considering the complaint on 9 October 2007, found a
number of aspects inadmissible as a result of failure to exhaust domestic remedy.
However, it deemed complaints concerning Article 6, 8 and 13 admissible as a result
of the failure by the domestic authorities to make available to the Complainants photocopies of their medical records under the Slovak Health Care Act 1994. Ruling on
the merits of the case on 28 April 2009, the Court held that (1) there had been a fail
ure to fulfïl the positive obligation to ensure effective respect for the applicants’ pri
71
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vate and family lives in breach of Article 8 of the Convention; (2) that there had been
a violation of Article 6(1) of the Convention; (3) that there had not been a violation
of Article 13 taken together with Article 8 of the Convention; and (4) that there was
no reason to examine separately the issue of Article 13 with Article 6.
The Article 6 violation was particularly striking (and drew dissent from the Slo
vak judge): the victims had never actually complained to a court; they argued that the
fact that their access to their files was blocked precluded them from doing so, and
raised equality-of-arms issues under Article 6(1). The majority of the Court agreed.
Court judgments on the substantive issue of coercive sterilization itself are discussed
in Chapter 4 below.

2.8

The Czech Republic

2.8.1

Actions by the European Roma Rights Centre (ERR C)

In early 2003, a discussion developed between the then-Commissioner of the Gov
ernment of the Czech Republic for Human Rights, Mr. Jan Jafab, and the European
Roma Rights Centre (ERRC), an international human rights organisation, based in
Budapest, Hungary (www.errc. org).74 Following field research documenting a number of evident cases of coercive sterilization of Romani women,75 the latter institution
presented the concern that coercive sterilizations of Romani women had apparendy
been undertaken in hospitals in three specific Czech cities. The ERRC did not, at that
time, present the names of victims to Czech authorities, because it had not secured
consent to do so during initial investigations of the issue. Commissioner Jafab, himself a trained medical professional who has practiced medicine in the Czech Republic,
responded to the ERRC extensively, acknowledging the problem of lack of informed
consent in the Czech health care system, but downplaying racial animus as a factor.76
The latter element would become an enduóng feature of discussions of the issue in
the Czech Republic. The Commissioner also expressed the view that although ex
ojficio investigation into the matter was possible, practicalities prevented such an in
vestigation. At his suggestion, the ERRC began communicating with the office of the
Czech Public Defender of Rights (‘Ombudsman’) on the matter.
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This followed from an initial discussion, in which the Commissioner expressed extreme disapproval
that the ERRC had presented views about the problem of coercive sterilization in the Czech Repub
lic to an intergovernmental forum —a December 2002 meeting of the Organization for Security and
Co-operation —prior to having brought any individual case to the attention of the Czech authorities.
ERRC research, which the author supervised and in which he was direcdy involved, involved field
research, documenting aJIegations by Romani women in a number of localities, primarily in northern
and Southern Moravia, as well as in localities in northern Bohemia, during the period 2002-2004. In
documenting cases, the ERRC followed standardized human rights research methodologies as set
out in particular in the handbook of the International Helsinki Federation for Human Rights.
Jafab has been o f the view that the dominant aspect of these cases is authoritarian, paternalistic
practices by Czech medical professionals.
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In initial communication with the Ombudsman, the ERRC indicated that it had
evidence that coercive sterilization practices were ongoing in a number of hospitals in
and around the northern Moravian city of Ostrava and urging the Ombudsman to
investigate. The ERRC declined to provide the names of victims to the Ombudsman
on grounds that it did not have the permission of the victims to provide their names
to the public authority. In the view of the ERRC, on grounds of the recurrence of
these allegations, and the standing non-provision of remedy, there were sufficiënt
grounds to believe that the burden for investigating rested with the state. Subsequently, in February 2004, on the basis of field research carried out during the
months preceding, during which the ERRC had sought and in some cases obtained
permission from Romani interlocutors to provide their names to Czech authorities,
the ERRC presented the names of nine women who alleged that they had been coercively sterilized to the Czech Ombudsman, and placed at the disposal of the Om
budsman the primary ERRC researcher on the issue.77
In April 2004, the ERRC sent a communication to the United Nations Com
mittee against Torture (UN CAT) summarizing 31 individual cases of alleged coercive
sterilization of Romani women taking place in the Czech Republic during the period
1987-2003, plus a further three cases in which Romani women had been put under
untoward pressure to undergo sterilization but had successfully refused. The women
concerned were from the following localities in the Czech Republic: Bohumin (Silesia, eastern Czech Republic), Cesky Tësin (Silesia, eastern Czech Republic), Chanov
(Most, northern Bohemia), Hranice na Moravë (eastern Moravia), Karvina (Silesia),
Opava (Silesia), Orlova (Silesia), Ostrava (eastern Moravia and Silesia), Pierov (central
Moravia) and Prostëjov (central Moravia). The ERRC had previously commented
publicly and at meetings of the Organization for Security and Co-operation in Eu
rope (OSCE) to the effect that it had information that, contrary to widely held views,
coercive sterilization of Romani women was a continuing practice in the Czech Re
public.
The cases provided by the ERRC to the UN CAT were categorised under the
following headings: (i) cases in which consent has reportedly not been provided at all,
in either oral or written form, prior to the operation; (ii) cases in which consent was
secured during delivery or shortly before delivery, during advanced stages of labour,
i.e. in circumstances in which the mother is in great pain and/or under intense stress;
(iii) cases in which consent appears to have been provided (a) on a mistaken understanding of terminology used, (b) after the provision of apparently manipulative in
formation and/or (c) absent explanations of consequences and/or possible side effects of sterilization, or adequate information on alternative methods of contracep77
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tion; (iv) cases in which officials put pressure on Romani women to undergo steriliza
tion, including through the use of financial incentives or threats to withhold social
benefïts; (v) cases in which explicit racial motive appears to have played a role during
doctor-patient consultations.
The ERRC stipulated that the cases were not to be provided to the Czech gov
ernment, because at the time of the ERRC field research, the women concerned had
not consented (nor had they been asked), whether they agreed to have their cases
transmitted to the authorities. However, at the request of the Committee Secretariat,
the ERRC provided a summary document, not including individual cases, to be forwarded for comment to the Czech government. In its communication, the ERRC
stated that, ‘Beyond an initial inquiry ... the Ombudsman has not yet contacted the
ERRC researcher.’
The latter contention, having reached the Ombudsman, drew strong negative responses from that office. In subsequent meetings between the ERRC and the Om
budsman, it was agreed that the ERRC would facilitate a series of complaints direcdy
from individuals to the Ombudsman, with the latter providing guarantees for the
privacy and dignity of the persons concerned. Thus began the Czech Ombudsman’s
substandve engagement with the issue.

2.8.2

The Ombuds Investigation

The mandate of the Public Defender of Rights (‘Ombudsman’) did not include supervision or investigation of acts taking place in hospitals. Also, Ombudsman Otakar
Motejl reportedly sought to avoid becoming bogged down in arguments with medical
professionals over expert health matters over which, as a lawyer, he would be presumed to have no authentic expertise. As a result, on 22 September 2004, the Om
budsman arrived at an arrangement with the Ministry of Health. For its part, the
Ministry would establish an expert commission (^nalecka komise)19, which would re
quest the medical files from the hospital concerned. The expert commission would
be asked to prepare answers for each file to a Kst of questions provided by the Om
budsman. The Ombudsman reserved final legal assessment as his prerogative. On 1
October 2004, the Ombudsman provided the list of questions. During this time, the
first ten complaints were forwarded from the Ombudsman to the Ministry of Health.
The Ombudsman acted primarily on the basis of ultimately many tens of complaints
submitted to his office, first by human rights advocates representing victims and
quickly thereafter, once media began reporting on the ongoing inviestigation, by indi
vidual women throughout the Czech Republic.79 The Ombudsman forwarded a further fifty-one cases to the Ministry on 11 January 2005.
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The legal basis for which was § 2 vyhlasky c. 221/1995 Sb.
The initial ten complaints were brought to the Ombudsman on behalf of the women concerned by
lawyer Mihaela Kopalova (née, and throughout some of the period, Tomisova) as part of a partner
ship involving, in the early period of the action, the European Roma Rights Centre, the League of
Human Rights, IQ Roma Servis and Life Together. This grouping later ceased to include IQ Roma
Servis - initially included only because it was the place of Tomisova’s formal employment —and
added the Peacework Development Fund, after key personality Gwendolyn Albert left the League
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On 11 November 2004, apparently both because the matters at issue were legal
and therefore potentially beyond the capacities of an ‘expert commission’ as set out
under Czech law, as well as because the Council of Europe had indicated a desire to
take part in the proceedings, on 8 November 2004, the Minister of Health informed
the Ombudsman that, in the place of an ‘expert commission’, she had decided to
establish an ‘advisory panel’ (poradm sbor) in the sense of § 70 odst. 6 zakona c.
20/1966 Sb. As constituted, the panel involved relevant representatives of government, as well as an expert from the Council of Europe. It met for the first time on 20
December 2004, and thereafter seven times during the first half of 200580 and, as per
agreement, forwarded a series of assessments to the Ombudsman, answering the
questions provided by the Ombudsman.
Following its meeting on 18 January 2005, in addition to issuing comments on
the individual cases, the advisory panel issued the following recommendations to the
Ministry of Health, and these were communicated to the Ombudsman by the Ministry in a communication of 27 January 2005:
To support all forms of family planning;
• To elaborate requirements for informed consent in the context of sterilization,
including consultation with a psychologist;
• To consider the establishment of indicators for carrying out sterilization;
• To update the existing directive on sterilization, in particular in connection with
the implementation of this measure in the context of caesarean section birth.
The Ombudsman would return subsequently to these proposals.
During the course of 2005, it emerged that the results of these efforts would be a
report on the matter by the Ombudsman’s office. In practice, the team charged with
the dossier of complaints by women alleging that they had been coercively sterilized
was Deputy Ombudsperson Anna Sabatova and a small team of lawyers.81 In addi
tion, on 11 March 2005, eight cases were forwarded by the Ombudsman to the Czech
Prosecutor General because there were indications that crimes may have been committed in those cases.
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and joined that group. The overall partnership ultimately splintered entirely, with the League continuing to act on behalf o f individual victims, and Life Together becoming the base for general advocacy action by the subsequendy formally constituted Group of Women Harmed by Forced Sterilization. Some of the first ten complaints involve the same women’s cases summarized in the earlier
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attention to the issue, many individual women filed complaints on their own to the Ombudsman.
18 January 2005, 11 March 2005, 29 March 2005, 11 April 2005, 10 May 2005, 7 July 2005 and 15
July 2005.
Sabatova is a former Czech dissident who was sentenced to three years in prison for protest actions
around the 1971 Czechoslovak parliamentary elections. She was among the original signatories of
Charter 77. By contrast with the well-meaning but more establishment Ombudsman Motejl, in her
actions while Deputy Ombudsperson, she has been uncompromising. The form and content of the
Ombudsman’s action owe much to her outrage over the issue, as well as her diligence in investigating the allegations. However, during her term as Deputy Ombudsperson she was sceptical at the le
gal remedy and compensation aspect of the cases, preferring to aim for resolutions which might
bring about a genuine societal reckoning with these practices.
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On 8 September 2005, the Ombudsman sent a detailed document to the Ministry
of Health detailing, first of all, a procedural recapitulation of the events; secondly, the
legal issues —and in particular their human rights aspects as set out under interna
tional and European law —at stake.
As set out by the Ombudsman, the complainants allege that sterilization measures were not carried out in accordance with the law, and so it is necessary to establish what is the applicable law is. The Ombudsman’s recapitulation of law then proceeds to summarize, first of all, the requirement of physical bodily integrity, including
its protection against non-consensual interventions from the exterior, as derived from
the Charter of Fundamental Rights and Freedoms, a component of the Constitution
of the Czech Republic, as well as from Article 7 of the International Covenant on
Civil and Political Rights (ICCPR) and Article 3 of the European Convention on
Human Rights (ECHR). The Ombudsman then notes, explicitly mindful of the re
quirement to protect individuals against the retroactive application of law, that a re
quirement that the doctor act in such a way as to involve the patiënt as an active par
ticipant in his or her care for certain types of intervention, is included in Paragraph 23
of the 1966 Law No. 20 on the Care and Health of Persons. The Ombudsman then
cites in detail the requirements of the Council of Europe’s European Convention on
Human Rights and Biomedicine for ‘free and informed consent’. He further notes
that, in light of Article 10 of the Constitution of the Czech Republic, the Convention
is direcdy applicable law in the Czech Republic.
The Ombudsman proceeds to hold that the consent of the patiënt is a legal act in
the sense of Paragraph 34 of the Czech Civil Code (Law 40/1964 as subsequendy
amended), and states that this consent should be understood as ‘the expression of the
will of the affected person concerning in particular developments, changes or conclusions of those rights and obligations which the law links with such expressions, must
comprise the true expression of the will, as well as an expression, which in reality was
physically expressed’.82 Such consent may be provided in written or oral form. How
ever, in accordance with Paragraph 35 of the Czech Civil Code, it must not give rise
to any doubts concerning what the ‘participant in the legal relationship’83 sought to
express.
The Ombudsman then joins the requirements of consent for a doctor’s interven
tion into physical or spiritual integrity on the one hand with the requirements of Para
graph 34 of the Czech Civil Code on the other and holds that information about why
a measure must be carried out, what is the nature of the disease, and proposals as to
therapy, are a sine qua non for the decision of the patiënt. The lack of such information
would indicate the non-validity of the consent, as well as illegality of acts subsequently carried out on the basis of the non-valid consent. The Ombudsman continues that,
‘In cases of sexual sterilization, that is, acts which practically irreversibly intervene
with (concretely remove) the procreative abilities of human beings, this fundamental
basis of legal consequences for medical actions or interventions into the physical or
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spiritual integrity of the person is enriched to another degree.’84 The Ombudsman
proceeds to derive this assessment from the law of the right to private and family life
as set out Article 10(2) of the Czech Charter of Fundamental Rights and Freedoms,
Article 17 of the ICCPR and ECHR Article 8(1). Fle subsequently also notes that
sterilization infringes possibilities to found a family and to choose the number and
timing of children, noting in this area as Article 23 of the ICCPR, ECHR Article 12,
and the 1969 United Nations General Assembly Declaration on Social Progress and
Development.85 The Ombudsman further notes that sterilization is gendered, targeting primarily women, making particular reference to Articles 10, 12 and 16 of the
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW Convention), as well as to General Comment 24 by the CEDAW Commtttee.
The Ombudsman then turns to the domestic law basis for sterilization. The Law
on the Care and Health of Persons sets out as a result of Articles 23 and 27 that ster
ilization may be carried out only with the consent or own request of the person con
cerned, under conditions established by the Ministry of Health. These conditions are
set out in a directive of the Czechoslovak Ministry of Health on the implementation
of sterilization detailed above. Concerning non-therapeutic sterilization, the Om
budsman notes that:
... its primary goal is permanent and reliable contraception. From the legal point-of
view it therefore concerns measures which of their nature are mutilative, for they are
performed on healdiy organs and as a consequence result in their permanent damage,
even where this is allowed by law. From this perspective, the free will of the affected
person takes on particular relevance, because the implementation of these measures
without consent or with inadequate consent ... can engage criminal responsibility for
the criminal act of harm to health in the sense of Article 222 of the criminal code and
related elements of criminal law.86
Thereafter follow close to eighty pages of comments on fifty-one individual cases,
presented for the most part in alphabetical order. This section presents, first, the alle
gations of the complainant; next, the findings and assessment of the advisory panel;
and, fïnally, for each case, the assessment of the Ombudsman. A typical entry begins
with a summary of facts:
In her deposition, Mrs. G set out that she had been sterilized in the Vitkovice Hospi
tal (author’s note: in Ostrava, eastern Czech Republic) during the birth of her second
child in 1991, when she was 21 years old.
In 1988 she gave birdi to her first child, a son, by caesarean section. The reason for
the conclusion of the birth with surgery was the position of the child. The second
birth took place on 24 September 1990. She originally was supposed to give birdi
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naturally, but in the course of the birth, there were complications. The child was tangled in the umbilical cord and for that reason caesarean section was appüed.
Mrs G. came to the maternity ward one day early, because she had started to bleed.
Doctors examined her and placed her in a pre-birthing room. She was under observation during the night. Toward evening on the second day, Mrs. G. began to have
pains. They took her to the birthing room and her waters broke. Then something
happened with the umbilical cord. Doctors and nurses began to gather around her,
and they began to prepare a caesarean section birth. Mrs. G. testifies, that she was,
during this time ‘out of it’, because she knew what caesarean section birth meant, and
additionally because she was in shock from the steadily mounting, unexpected problems. All of the health personnel were nervous. In this situation, during the strong
birthing pains, shock and nervousness, she received direcdy in the birthing bed a
form, which she was supposed to sign, concerning the fact that she would be steril
ized. Because she was not entirely psychologically herself, she did not realize what she
signed. Already on the first day following the birth, when the head doctor came on
his rounds, she protested to him what had happened. At the same time she knew that
her husband would not agree to the measure. The head doctor informed her that they
had had to carry out the measure.87
Thereafter follows a short summary of the findings by the advisory committee (in this
case noting that a consent form had been signed, but that all other relevant documents were missing), followed by the Ombudsman’s assessment. He notes that ‘the
requesting party had inadequate time to consider whether to undergo the procedure
or not. In no case is the directive construed in such a way that it would make possible
a decision within a time horizon of minutes’. He further notes that, ‘In this connection, it is also necessary to add that the “request” was lodged only several moments
before birth. The term “free” consent evidently requires above all that the patiënt is
provided, before the implementation of the measure, in the framework of sufficiënt
time and conditions according to which it would be possible to weigh all circumstances (including information) and decide in an orderly fashion whether she consents to the measure or not.’ Noting that the procedure was not required to save life,
the Ombudsman states that adequate information and time ‘should be required in its
full sense for the submission of requests for such a serious intervention into bodily
integrity as sterilization unequivocally is’. He therefore rejects the advisory panel’s
conclusion that the procedure had been undertaken ‘correctly’.88
Of the fifty-one cases appearing in the Ombudsman’s communication to the
Minister of Health, 18 took place under Communism or during 1990 before the pol
icy explicitly promoting these measures was ended by the first post-1989 Czechoslo
vak government. The period 1991-1996 appears to be a time of particularly intense
activity in the application of coercive sterilization measures on Romani women; 17 of
the cases appearing in the Ombudsman communication take place in this six-year
87
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period alone. That said, however, numbers of cases appearing in the period 19962004 did not appear to decline substantially. For the four-year period 1997-2000 there
are eight cases, while for the period 2000-2004 (the last period covered by the Ombudsman’s investigation), eight cases are summarized. The most recent case summa
rized in the Ombudsman’s report took place in March 2004.
There is minimal overlap —two cases —between the cases summarized in the
Ombudsman communication to the Minister of Health and those communicated by
the European Roma Rights Centre to the UN Committee against Torture.
All but one of the cases concern women. In the case of Mr. V.M., the one man
who reported to the Ombudsman that he had been sterilized against his will, this
took place in 1988. He reported that his wife, who died in 2003, had also been steril
ized against her will.
The fact of the overwhelming targeting of women for this practice is noteworthy,
given that vasectomy is a far simpler procedure than tubal ligation or other modes of
sterilizing women. However, it is difficult to obtain circumstances to persuade men to
undergo vasectomy similar to the opportunities for pressure (stress of labour, fear of
possible complications, etc.) where women are concerned. Also, men are not threatened with rupture during a pregnancy following two c-section births, another factor
in the lesser attention paid by doctors to sterilizing them. However, one cannot dis
count the possibility of difficult-to-measure psychological factors, such as preoccupations among the scientific community and the wider Czech society with the purportedly vigorous fertility of Romani women.89
In most of the summaries of cases in the Ombudsman’s communication, the location of the hospital is not included, but some locations are indicated. Appearing in
the Ombudsman’s communication to the Health Minister, in some cases in repeated
instances, are: Ostrava (several hospitals), Tfinec (Silesia), Havirov (Silesia), Kutna
Flora (east of Prague), Most (northern Bohemia) and Vsetin (eastern Moravia). Indi
cated is a practice arising in a number of perceived ‘crisis’ localities, where negative
perceptions of Roma have attained particularly extreme levels. The map indicated
follows a geography of similar reports of other patterns of abuse of Roma in the
Czech Republic, such as neo-Nazi vigilante skinhead attacks, physical abuse by police
officers, particularly extreme levels of racial segregation in schooling, and patterns
and practices of forced eviction from housing in these particular areas of Moravia (especially, but not only, a number of localities in northern Moravia), and certain parts
of northern Bohemia in particular.
The appearance or non-appearance of any given place in this communication,
however, should not be regarded as a conclusive statement about the incidence of
89
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coercive sterilization in any particular locality, as other factors, such as willingness to
report the act, also play a heavy role in whether a case might have been reported to
the Ombudsman or not. In addition to the stigma and shame associated with sterili
zation, social management practices by social workers in the Czech Republic can play
a role in muting willingness or ability to report coercive sterilization. The author is
aware of alleged cases from other localities, such as Brno (southern Moravia), the
Czech Republic’s second city, and of cases not reported because the victims have
since gone abroad and stayed there, or because a victirn died prior to the investiga
tion. In some of the localities appearing in the Ombudsman’s communication, there
are strong indications that these practices have been far more systematic and widespread than indicated by the one or two cases appearing in the Ombudsman’s com
munication. Thus, for example, as reported by the Ombudsman to the Health Minis
ter, Mrs. M.G. stated: ‘With respect to the social worker concerned, Mrs. M.G. stated
that she (the social worker) visited women in Chanov [author’s note: a predominantly
Romani housing estate with a very bad reputation just outside the northern Bohemian town of Most] and persuaded them to undergo sterilization. If a woman did not
agree to be sterilized, she threatened to take away their child support benefits. For
women who finally agreed, she took care of all paperwork, and then the women
would go to the hospital for the operation in groups.’90
The foregoing is supported by the author’s own research in Chanov. The social
worker at issue was called Mrs. Machacova and she was widely known in the Chanov
housing estate as a ‘Cesky Kapo’, a reference to the Nazi era. During the 1980s, according to the testimony of many Roma living in Chanov, she coerced all or most
Romani women in Chanov to undergo sterilization, using the tactics referred to by
Mrs. M.G. It is widely beüeved in Chanov that Mrs. Machacova died during the
1990s, although this has not been conclusively ascertained.
Although the document forwarded by the Ombudsman to the Minister of Health
in September 2005 is concerned primarily with the question of the adequacy of in
formed consent and the fulfilment of the criteria set out in the 1972 directive, at
several points, its contents hint at matters beyond its scope, including close contact
between social workers and medical professionals, a matter otherwise generally hidden from view. For example, in the case of Mrs. A.H., sterilized in 1995 at the hospi
tal in Havfrov, the Ombudsman’s communication notes:
The record of the birth testifies to heightened initiative by social workers beyond the
expressions by Mrs. A.H. In the birth record, the following appears: ‘For reasons of
the inadaptability of the family and on the basis of the agreement of the department
of gynaecology, social workers and both members of the couple, the birth will be carried out by caesarean section with the implementation of sterilization measures. It is
not possible to anticipate the implementation of sterilization measures through
laparoscopic surgery following spontaneous birth, because Mrs. A.H. is not willing to
undergo these measures as she has repeatedly indicated in the past’.91
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‘Inadaptable’ persons or families is a code-word for Roma in the Czech Republic, and
a frequent part of public debate about Roma. The Ombudsman fïrmly rejects the
acceptance by the advisory panel of the notion of ‘sterilization for social reasons’. He
further notes ‘with alarm’ that caesarean section birth was planned solely for the purposes of implementing sterilization, which Mrs. A.H. had rejected on a number of
occasions in the past:
For a caesarean section birth there must always be clear obstetric and health indica
tors. In the case of Mrs. A.H., there were no such indicators, because the previous
pregnancy had proceeded normaUy and there was no reason to plan a caesarean sec
tion birth. The sole reason for the measure, if we are going to speak openly about
these things, is that she might again escape from the hospital after birth, and no one
would be able to sterilize her.92
In some cases, one of the reasons given for the sterilization is simply the ethnicity of
the person concerned. In the case of Mrs. J.T. for example: ‘On the reverse side of
the request is provided among other things as a social reason for the measure the fact
that Mrs. J.T. is Romani.’93
Mass targeting measures such as those noted above in the case of Chanov appear
to be the exception. Although it is difficult to establish an absolutely rigid pattern
from the fifty-one cases provided, a number of factors emerge. First of all, a high
number of the sterilizations concerned (particularly those carried out after the communist-era policy was explicitly removed) take place in the context of caesarean sec
tion birth. As the Ombudsman notes, the fact of caesarean section birth makes the
act of sterilization considerably simpler for the medical practitioner; the woman does
not need to be persuaded to return to the hospital for the operation.
However, it is not possible to discount the possibility that caesarean section birth
has itself been disproportionately applied in order to create a record of operations
that will ultimately result in a “medical indication” for sterilization. The repeated
application of certain types of caesarean section can threaten the health and indeed
the life of the mother and foetus during subsequent pregnancies. Thus, if medical
practitioners apply at the outset certain types of caesarean section to, for example,
teenage pregnant girls from families known locally to be ‘problematic’ or ‘inadap
table’, then in subsequent pregnancies of the same person, conditions will have been
created for medical officials to recommend or even coerce sterilization. Such circumstances, of course, do not explain why the person concerned is not offered other
modes of contraception or otherwise provided with all necessary information for
consent to be free and informed. They merely provide a veneer of cover of medical
justification for otherwise suspect acts.
One case summarized by the Ombudsman took place before the adoption of the
1972 sterilization directive. The sterilization took place in November 1969, according
92
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to the submission of the victim —Mrs. J.T. —to the Ombudsman, with no information whatsoever provided. It was carried out during a caesarean section birth. She
learned only after the birth that she had been sterilized. She had complained immediately to the head doctor about the measure.
In this case, the Ombudsman notes that prior to the 1972 sterilization directive,
the relevant norm is a directive of 15 September 1966. The 1966 directive required
only that the patiënt sign an agreement that she agrees to the measure. The Ombuds
man however notes that at the time of the sterilization in 1969, the legal requirement
to involve the patiënt as a partner in care was already established under the 1966 Law
on the Care and Health of Persons, and thus grounds a right to receive all relevant
information. On the basis of several grounds of analysis, the Ombudsman concludes
that Mrs. J.T. did not receive this, and that her consent was therefore lacking.
Mrs. J.T. was born in 1938. By 2004, she was 66 years old. Due to poverty and
lifestyle issues, Roma live on average 10 years less than non-Roma in Czechoslovakia,
and rarely reach their 80* birthday. This means Mrs. J.T. is probably among one of
the oldest people in the Czech Republic who might have brought forward such a
claim. As a result, we do not know what other cases of coercive or forced sterilization
might have existed prior to the late 1960s.
The Ombudsman concluded his communication to the Minister of Health assessing the cases as follows:
From the foregoing overview of individual cases flows one unequivocal conclusion:
in not one single of the cases were the legal requirements for sterilization adhered to,
above all for the reason that requirements for informed consent as a condition for
any form of medical intervention were not fulfilled.
In the majority of cases, the advisory panel itself uncovered these gaps, although it
holds that even though its investigations have been limited often solely to formal
flndings, it seems that documents required by the directive are missing from the
medical files. It was further not satisfied with the quality of the contents of the
documents. Even though the advisory panel has revealed these gaps, missing to date
are any concrete proposals from the Ministry which might change this unhappy state
of affairs. In the aforementioned communication of the Minister of Health of 27
January 2005 there are proposals from the advisory panel as to how to respond to the
first investigated cases, but an official position of the Ministry to these proposals and
a timeframe for concrete steps is missing. In the light of subsequent findings, also
these proposals —although it would be unequivocally important to accept them —
would be insufficiënt as a response.
Taken on its own, the reality that the cases detailed above indicate notably deformed
praxis as well as low levels of respect for the legal requirements at issue in health care,
in my opinion necessitates a speedy and clear response from the Ministry of Health.
This need is in my opinion heightened by the fact that the current concerns with re
spect to the practice of implementing sterilization measures are not the first of their
kind.94
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Thereafter follows a summary of post-1989 efforts to urge health officials to improve
the legal framework surrounding sterilization, including a communication of 25 May
1991 from the Czech general prosecutor, concluding that district prosecutors in every
district of the Czech Republic had identified violations of law in the implementation
of sterilization carried out in their area, and recommending concrete changes to law
in this area. As noted by the Ombudsman, ‘Not a single measure proposed by the
General Prosecutor in his letter was implemented; in particular promised changes to
legal provisions concerning the implementation of sterilization were never made.’95
The Ombudsman requested a response to his communication to the Minister of
Health within 30 days, asking the Minister to ‘propose concrete measures for the
remedy of the ascertained errors’.96
The Ombudsman does not say the following in his communication to the Minis
ter of Health (the document deals not at all with the possible racially discriminatory
aspects of the issue): All or most of the approximately 50 cases reviewed by the Om
budsman concern Romani women. The vast majority of names in the communication
are (i) surnames either exclusively found among Roma, or (ii) are names which might
possibly be Czech names, but are frequently Romani names. A number of the family
names are typical Romani names in the Czech Republic. And, as noted above, in
some cases, the fact that the person was Romani was among the reasons explicitly
provided for the sterilization. This fact will ultimately matter, since the report the
Ombudsman ultimately made public includes no names of victims, for obvious rea
sons of privacy, but also downplays racial discrimination in relation to the matter.

2.8.3

The Report o f the Ombudsman

The Ombudsman issued his ‘Final Statement of the Public Defender of Rights in the
Matter of Sterilizations Performed in Contravention of the Law and Proposed Reme
dial Measures’97 on 23 December 2005. The report presents the results of the Ombudsman’s office’s research throughout 2005 into coercive sterilization matters. This
included both desk research into the history of the issue, and research into 50 cases
undertaken via the mechanism described above. The report notes that the Ombuds
man received more than 80 complaints during 2005, but that the report is based on
his review of the first 50 such cases.98 The report first discusses the legal framework
and presents reports on the examination of cases. Thereafter, the report summarizes
previous efforts to call attention to the issue, beginning with the 1978 Charter 77 initiative. The report discusses the development of ‘Roma policy’ in Czechoslovakia, the
role of social workers in the development of policy and ‘sterilization as a tooi of so95
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cial work in practice’. The fifth chapter is devoted entirely to the influence of eugenics on these processes in other countries of Europe, and then in Czechoslovakia. The
Ombudsman delivers his central conclusion in the last paragraph of the introduction
to the report:
The report’s chief purpose is to communicate the following fundamental message:
The Public Defender of Rights believes that the problem of sexual sterilization carried out in the Czech Republic, either with improper motivation or illegally, exists,
and Czech society has to come to terms with this. The Public Defender of Rights is
certain that accepting this unpleasant reality is the only way to bring about a catharsis,
endorsing measures that would make the practices highlighted by this report impossible. The report contains proposed measures. However, undertaking the proposed
measures without acceptance that something intolerable is taking place, something
that the proposed measures respond to, would not accomplish the essential task
staked out by the Public Defender —to set up grounds for reflection and changing
the attitudes of those who believe that everything in the described conduct was and is
correct."
The grounds for this conclusion are provided in condensed form in Chapter 6 of the
Report, ‘Summary’. He notes that ‘sexual sterilization is a medical intervention causing the permanent loss of reproductive capacity. Given that it is performed as a preventive intervention in its nature rather than for directly therapeutic reasons, legislation sets out special conditions for its performance intended to guarantee that the
intervention be performed with free and informed consent. Presently, the basic legal
provision that treats the performing of sterilizations is the directive of the Ministry of
Health of the Czech Socialist Republic of December 17, 1971, on the performing of
sterilization.’ The key issue, according to the Ombudsman is whether, in the given
context of a procedure not intended immediately to prevent harm to health or life,
the women concerned gave ‘legally relevant consent’ to the intervention. In finding
that this Standard of consent was not provided in the given cases, the Ombudsman
noted: ‘From a legal perspective the unlawful nature of the sterilizations lies in the
fact that consent, that was without error and fully free in the human rights sense, was
not given to the interventions. This conclusion applies to all cases without exception.’100
The Ombudsman concludes that there are ‘essentially two types of reason as to
why the women’s consents were not fully informed and free’. First of all, ‘The cases
examined present situations where the doctor is the first who mentions sterilization
as an available solution. For his proposal to generate a legally unchallengeable reaction of the patiënt in the form of an application for sterilization and consent to the
intervention, the patiënt must be primarily informed that her health condition requires her to avoid future pregnancy, what potential gestation would entail, how she
could avoid potential pregnancy, what advantages and disadvantages sterilization
99 Ibid., p. 3.
100 Ibid., pp. 73-76.

71

Chapter2
offers and why the doctor believes sterilization is the best option. It is further necessary to ensure that the patiënt has a chance to duly process the information given, i.e.
primarily to give her sufficiënt time to decide.’ Thus, ‘In medical and legal terms ...
the cases examined generate doubt about the process of properly informing the pa
tiënt in a way that would enable her to make a mature decision on the basis of the
information presented.’101
A second reason named by the Ombudsman as casting doubt on the quality of
the consent in the cases concerned —and therefore giving rise to the conclusion that
the sterilization procedures were coercive —concerns in particular the sterilizations of
Roma before 1990, and in particular the role of the social worker: ‘The inquiry by the
Public Defender of Rights has gathered indicia that in practice the Romani women
were persuaded, with a tacit approval and support from the management, into reducing the number of their children. Sterilization was one of the methods offered and
the potential availability of a relatively high social benefit acted as an incentive ele
ment for the Romani women’s decision-making as to whether to undergo steriliza
tion. This conduct of the social workers, regardless of how we perceive it historically,
from a legal perspective meant and means that free forming of will of the persons
exposed to such conduct was significantly compromised.’102
The report concludes with recommendations. The latter are divided into three areas: l) legislative measures; 2) methodological measures; and 3) reparation measures.
Concerning recommendations for legislative measures, the Ombudsman notes that
the Minister of Health has proposed a new draft Act on Health Care, which would
set out ‘for the first time in an entirely clear the way the requirements for informed
consent’.103 While praising the endeavour, the Ombudsman notes that, ‘In practice
however it is not the legal provisions that are dubious - essentially identical demands
were placed on the legal quality of consent already in the existing legal provisions. It
is the practical implementation of the legal provisions that poses a difficulty.’104 On
this basis, the Ombudsman recommends several further amendments to law, to pro
vide requirements for information as to alternatives to sterilization, as well as to require a minimum ‘cooling off period of at least seven days between the time of the
request for sterilization and the implementation of the measure.
The second area of recommendations, on ‘methodological measures’, concerns
proposed measures to improve information provided to patients on patients’ rights,
as well as to improve training in these areas for medical practitioners. The latter area
reads as follows: ‘the Ministry of Health should ensure sufficiënt compulsory lifelong
learning of doctors on the main principles of patients’ rights and create mechanisms
of supervision over the doctors’ approach to patients so that doctors are steered not
only towards observance of legal provisions, but in particular towards an ability to
apply these in communication respecting the patiënt in his or her uniqueness. For the
same reason the ministry should ensure consistent teaching of the legal provisions on
informed consent with its human rights background at medical faculties as well as a
101
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consistent ethical preparation of future doctors for contact with patients from differ
ent social and cultural environments.’105
In the third area of recommendations, concerning ‘reparations’, the report falters.
As a first matter, despite the fact that the doctors concerned were, to a person, state
officials carrying out their work in state hospitals under the influence of state policy,
the Ombudsman concludes that, where interventions in the paüents’ personal rights
occurred exclusively through incorrect conduct by doctors, and ‘liability of the state
seems not to follow ... Thus it remains the doctors’ personal liability that they failed
to comply with the requirements of the law. For this reason it seems that the fair
option would be if those affected addressed the courts with right-to-privacy lawsuits.’
The Ombudsman concludes that ‘the situation is different where involvement of the
social services is identifiable in the process of the woman’s decision-making on sterili
zation’, because of the battery of policy measures engaged to encourage Romani
women to undergo sterilization:
Is the state liable for the social workers’ conduct and its consequences in these cases?
The question implies an additional question, and specifically whether there was a
state policy aimed at controlling the Romani birth rate. It has been noted elsewhere
within this Report that in the government’s resolurions dealing with the Romani
community there is no official instruction for social work to influence the reproductive behaviour of Roma. In fact the state authorities never opposed the approach of
practice in the field even though being aware of the forms it took. Thus they left
room for applying procedures that partly ensued from hints in the official methodological handbooks and pardy were given by the contemporary perceptions of the ‘so
cial risk’ of there being many children among Roma and the unhealthy nature of the
Romani population. These perceptions were supported and encouraged by there be
ing an assimilation policy that set itself the goal of creating the ‘correct family’ model
in the Romani community. The state supported these deliberations (for the first time
already in 1973) by enacting a financial benefit potentially available for undergoing
sterilization, which had an inherendy incentive nature and it can be taken as proven
that it was the chief motivation for undergoing sterilization in a number of cases.
Even though the state issued no instruction, liability for the approach of the social
services towards clients that is unacceptable from present perspectives can be found
in the state’s approval and support of the practice.106
The Ombudsman thus appears to draw a line around the medical profession, insulating it from the possibility of influence by policy, devoting significantly greater attention to the role of social policy in influencing the course of events. Acts by doctors
are implicitly deemed individual malpractice issues. The possibility that doctors might
be involved as a systematic matter in human rights abuse appears to be excluded.
A second issue concerns the management of the present. Capitulating to the political exigencies of the Czech Republic, the Ombudsman, similar to the majority of
105 Ibid., p. 78.
106 Ibid., pp. 78-79.
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the post-1989 poütical class, did not acknowledge that systematic human rights
abuses have endured after the end of the Communist regime. The Ombudsman’s
report endeavours to draw a temporal line between a time when a state of general
abuse existed —and therefore state culpability is engaged in a general sense —and the
current system, in which any acts of abuse arising are individual errors taking place
within an otherwise just legal, political and social order. Thus, although the Om
budsman ‘proposes considering the adoption of legal provisions that would make
possible reparation for those affected’, he additionally stipulates that ‘the period to
which the potential reparation might apply should most likely be limited to the period
in which legal entitlement to payment of the benefits for sterilization existed, that is
the years 1973 to 1991’.107
Although the matters at issue in sterilization during Communism and after it are
in impact terms identical —and indeed, their continuity is their most notable feature —
the remedy mechanism proposed is to be fundamentally different: For acts undertaken under Communism, a state-provided mechanism for remedy is recommended;
all persons sterilized thereafter should seek justice in court. The tensions inherent in
this approach are inherent in the report itself; the grounds for establishing a general
mechanism covering all victims appear only pages earlier in the report. It seems likely
that the vision of a need for ‘catharsis’ came originally from Deputy Ombudsperson
Sabatova, while the ‘legalistic’ approach of imposing a bar between the present politi
cal order and the previous one was imposed by Ombudsman Motejl.108
Another problem of the Ombudsman’s report —one intrinsically linked to the
problems described above —is its treatment of the possibility that sterilization meas
ures were targeted at one particular ethnic group and, by extension, that they involve
racial discrimination. The Ombudsman’s report explores at length the development
of ‘Roma policy’ in Czechoslovakia, the evident influence of eugenics on it, and the
key role that sterilization played in that policy. In discussing these issues, the report
concludes, ‘It is most clear from the reports that the effort to control the birth rate in
a targeted way was a constant part of social care bodies’ provisions from the 1970s to
at least 1989. Romani women were persuaded by social workers to use contraception,
to undergo termination and sterilization, including, as we have seen, through benefits
being offered them in exchange for undergoing these procedures. “The effort to improve the quality of the Romani population” is the main thread justifying the ap
proach in all reports.’109
The approach of the Ombudsman is to pose —and then, over the course of close
to 50 pages (well over half) of the text, to answer —a relatively oblique set of ques
tions:

107 Ibid., pp. 78-79.
108 The reasons for this conclusion goes beyond simple supposition, and are derived from a number of
discussions with both persons, as well as familiarity with their public statements on these and other
issues. Sabatova has recendy clarifïed that she was particularly moved by the fact that coercive sterilizadons performed during Communism were, within the parameters of that system, ‘legal’, while
die post-Communist ones have been clearly and unequivocally illegal acts under domestic law (audior discussion with Anna Sabatova, May 2013).
109 Ombudsman Sterilization Report 200$, op. cit., p. 52.
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This part of the report focuses on setting the sterilization cases the Public Defender
of Rights investigated in the context of the Romani community’s position in the
Czech Republic. The ‘Roma’ aspect was mentioned in the complaints from the very
outset. ... While assessing whether a medical intervention was performed in accordance with the law in each specific case is more or less simple and does not require
accounting for many facts, judging whether the conduct that led to such unlawful
procedure was motivated also by the unusual approach of the participants to Roma is
no longer that straightforward. For the most part it is difficult to assess whether
Roma sterilization was a programme measure in pre-November [1989] Czechoslova
kia as part of practical social policy and whether certain echoes of this policy still con
tinue as a motivation even today.
This part of the report should not give an assessment so much as point out the con
text Czech society has to consider in its deliberations, a context that may signify a
danger of discrimination in individual cases today and therefore must be discouraged
by means of targeted measures.110
In answering these dilemmas, the Ombudsman concludes, based on an assessment of
the aggregate of the material assessed, and phrased in language which carefully avoids
using the legal terms ‘genocide’ or ‘discrimination’, that the coercive measures undertaken in the period up to 1991 were carried out under considerations of racial animus
and related eugenics influences:
What should be primarily condemned from today’s perspective is that the state controlled social services set itself controlled birth rate curbing in the Romani community as one of its socio-prophylactic and unconcealed eugenic measures (see the
constant references to improving the quality of population) and that for this purpose
it developed practical administrative procedures leading in individual cases as far as
the legally and morally dubious persuading of women to undergo sterilization, i.e. a
virtually irreversible intervention. Such a model of social measures should be con
demned as unacceptable primarily because it may result in the tragic consequences
known in the European context . . . 111
The Ombudsman’s recognition of the impact of eugenics on social policy in late
Communism, based on an assessment of a range of sources —including testimony —
often not considered in the formalistic world of Czech law, broke new ground in
terms of its discussion of racism as a feature of the Czech public administration.
However, this was purchased at the cost of a relendess division of present from past
(‘what should be primarily condemned from today’s perspective.. . ’, etc.).
Despite these flaws —flaws that have significantly shaped subsequent discourse
on the issue —the Ombudsman’s report and recommendations constitute the most
significant move in any post-Communist country by any domestic-level public au110 Ibid., p. 23.
111 Ibid., p. 59.
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thority to endeavour to redress the coercive sterilization of Romani women. By con
trast with proceedings in Slovakia, where general denial has prevailed in the Slovak
government’s communication on the issue to the Slovak public, the Ombudsman’s
report has begun to prepare the Czech public and lawmakers for the possibility that
systemic human rights issues exist in the Czech Republic, and that these require sig
nificant measures of redress.
In the immediate wake of the publication of the 2005 report by the Ombudsman,
efforts were undertaken to secure an apology by the Czech govemment, or at least a
resolution of Parliament recognizing its fïndings. These efforts have not yet been
successful. However, as detailed below, a Governmental expression of regret was
finally issued in 2009. The Ombudsman’s findings and recommendations have been
deferred into several sub-committees, whose work has not yet succeeded, as of the
time of writing, in carrying out all of the Ombudsman’s recommendations, particu
larly those concerning remedy, which are the most contentious in the given political
context (see below). Nevertheless, it is hoped that, as of the time of writing, some
progress may soon be made even in this area.

2.8.4

Criminal Proceedings Following Complaints by the Ombudsman

It is not entirely clear how many cases the Ombudsman sent to the Czech General
Prosecutor. At least eight of the cases appear to have been forwarded by the Om
budsman’s office to the General Prosecutor.112 Once filed, the Ombudsman evi
dently took no further formal action on the criminal complaints. Criminal investigations were generally suspended without any charges being filed by the investigating
authorities, initially because of an interpretation of law whereby, apparently, medical
practitioners could never be held criminally liable for acts undertaken in the course of
their medical professional activities, and later for more nuanced reasons. In any case,
it feil to civil society to appeal the suspended criminal complaints.113 Most were not
appealed after being refused for a second time. In only two cases did the district
prosecutor in Most decide, in May 2007, that crimes had been committed by the two
doctors performing the operation. However, in those cases, concerning sterilizations

112 The Ombudsman’s report states: ‘In addition, the Public Defender of Rights sent eight cases concluded by the advisory board to the Supreme State Prosecutor’s Office proposing that the factual
circumstances imply a criminal act may have been committed (the advisory board actually also suggested passing three of the cases to the criminal prosecution authorities), on March 11, 2005. The
Defender did the same with the remaining cases on August 2, 2005. The Supreme Public Prosecu
tor’s Office passed individual cases to local Regional Public Prosecutor’s Offices for further pro
ceedings in compliance with the Criminal Code.’ (Ombudsman Sterilization Report 2005, p. 4).
113 This feil primarily to lawyers at the Brno-based League of Human Rights, who had prepared the
original petitions to the Ombudsman. For a period a symbiotic relationship formed between the
League and the Ombuds office, with those complaints rejected by police being forwarded back to
the League.
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performed in 1993 and 1998 respectively, criminal prosecution was deemed precluded by statute of limitation.114
However, in some cases where the factual profiles were particularly strong, the
refused investigations were repeatedly appealed. These efforts were driven, among
other things, by European Court of Human Rights case law, indicating that in cases
of Article 3 and Article 8115 harms, a criminal law remedy must be available. As a result, at least one criminal procedure reached the Czech Constitutional Court, where it
was dismissed on 5 February 2009.
The case ruled on by the Constitutional Court concerned the sterilization of Ms.
Iveta Cervenakova in July 1997 in the City Hospital in Ostrava, following the birth of
her second child, when she was 21 years old. The sterilization took place immediately
following the birth (her second) which took place by caesarean section. Ms. Cervenakova reported that she had never been properly informed about the surgery and did
not know what it entailed when she signed what she believed was her consent to a
Caesarean section birth o f her second child, while in labour and just prior to being
operated on. She did not realize she was incapable of conceiving again until seven
years after the operation because she believed that she had been fitted with an IUD.
It was only when she visited a doctor to have the IUD removed so she could have
another child that she learned that in fact she had been sterilized.
Criminal proceedings filed by the Ombudsman and opened into the crime of
harm to health (Czech Criminal Code Articles 222(1) and (2)(b) had been discontinued by the Ostrava City Police on 27 April 2006. On 4 May 2006 the Ostrava District
Prosecutor, accepting the applicant’s appeal, struck down this decision and sent the
case back to the Ostrava City Police Directorate which, on 20 June 2006, decided not
to proceed with the case. A complaint against this finding was dismissed by the
prosecutor on 31 July 2006. On 16 May 2007, the Prosecutor General ordered review
of the case. On 5 September 2008, the General Prosecutor found that the District
Prosecutor had not proceeded in accordance with the law. On 3 October 2008, the
Ostrava City Police Directorate found that the doctors of the Ostrava Fifejdy Municipal Hospital had not committed the crime of inflicting bodily harm on Ms. Cer
venakova when sterilizing her. On 11 November 2008 the Ostrava District Prosecu
tor dismissed the applicant’s complaint against this decision as unsubstantiated.
Ms. Cervenakova appealed the latter decision to the Czech Constitutional Court.
She grounded her complaint to the Constitutional Court in Article 7(2), Article 10(2)
and Article 36(1) and (2) of the Czech Charter of Fundamental Rights and Freedoms,
as well as in Articles 3, 8 and 13 of the European Convention on Human Rights. She
noted that the fact that the sterilization had been carried out without her free and
informed consent was inhuman and degrading, and that its illegality had already been
recognized in civil law proceedings concerning the protection of personality. The

114 Complaint by the League of Human Rights to the United Nations Special Rapporteur on Violence
Against Women in the matter of Elena Gorolova v. C%ech Republic, draft o f 1 May 2009, on file with the
author.
115 European Court of Human Rights, Judgment X. and Y. v. Netberlands (Application no. 16/1983/72/
110), judgment o f 26 March 1985.
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complaint alleged, among other things, that it was only because the investigating au
thorities trivialized the matters at issue that it was possible to suspend the complaint.
In refusing the Constitutional complaint, the Court held, in the first place, and
with reference to ‘repeated past decisions by the Court’116 that a decision to suspend
criminal proceedings is not a formal decision in the framework of a criminal prosecution and therefore includes no right of appeal. It further held that ‘criminal proceed
ings do not have, in the framework of the Czech legal order, the character of medium
for the protection of subjective rights of physical or legal persons, but rather concern
in essence the form of participation of citizens during the realization of the public in
terest in the suppression of crim e...’.117 After further rejecting that the Czech crimi
nal law order would include a right of ‘satisfaction’, or that the victirn has a funda
mental right to ‘the punishment of the person who caused her harm’,118 the Court
held that: ‘Criminal proceedings do not concern the rights and interests of the harmed party, or of any other physical and legal subject ... but rather concern the rights
and interests of the state ... in prosecuting and condemning those acts, which the law
defines as criminal.’119 The Court concludes by rejecting the notion that the decision
to suspend criminal proceedings infringed the fundamental rights and freedoms of
the complainant: ‘Although the complainant was a participant in the subject of the
criminal proceedings, her legal sphere was not infringed as a result of the decision to
suspend the investigation, and there was no decision concerning her rights or obligations.’120

2.8.5

Claims for Damages

A handful of coercive sterilization cases have succeeded in meeting evidentiary standards for civil harm under Czech law. Cases in which remedy has been provided are
those which are very recent, and where the facts concerned are sufficiently unequivocal for practitioners to advise risking the costs of losing a civil claim for damages (the
losing party is required to pay the costs of both sides in a failed civil claim). In all but
one of the cases concerned, international donors have borne the costs of providing
legal assistance, because state-provided legal aid for these types of claims is not available.
In 2000, a court in the town of Plzen (western Bohemia) awarded CZK 100,000
(at that time approximately 2500 Euro) in damages to a woman sterilized there in
1998. She had repeatedly explicitly refused to be sterilized, but doctors had per
formed the operation anyway.
In another case, on 11 November 2005, the District Court in Ostrava recognized
violations of law concerning the coercive sterilization of Ms. Helena Ferencikova by
116 Üstavm soud Ceské republiky, Usneseni o üstavmch süznostech, II.ÜS 59/09, 05.02.2009, available
at: http://nalus.usoud.cz/Search/ResultDetail.aspx?id=61246&pos=l&cnt=3&:typ=result (accessed
17 March 2009), para. 5.
117 Ibid., para. 6.
118 Ibid., para. 7.
119 Ibid., para. 7.
120 Ibid., para. 9.
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Czech medical practitioners in 2001. On 10 October 2001, Ms. Ferencikova gave
birth in Vitkovicka Hospital in the city of Ostrava to her second child. The child was
born at 4:45 AM, by caesarean section birth. Ms. Ferenci'kova’s first child had also
been born via caesarean section. At the time of her second birth, Ms. Ferencikova
was also sterilized by tubal ligation. Although her files indicate that ‘the patiënt requests to be sterilized’, legal requirements that consent meet the Standard of full and
informed were not met. Although it had been foreseen well in advance of labour that
she would give birth by caesarean section, Ms. Ferencikova’s ‘consent’ to the steriliza
tion was only secured by doctors several minutes before the caesarean operation
when she was already in labour. Ruling on 11 November 2005, the Ostrava court recognized that Ms. Ferenci'kova’s sterilization was coercive and therefore illegal, and
ordered the Vitkovicka hospital to apologize in writing. The ruling was upheld on ap
peal, and the management of the Vitkovicka hospital has since provided an apology
to Ms. Ferencikova, in accordance with the Court’s ruling. In a letter dated 27 Febru
ary 2007, the hospital’s chair admitted that the institution had performed the proce
dure and neglected to obtain the appropriate consent, and thus had ‘seriously interfered with the most intimate area of (Ms. Ferenci'kova’s] life, impacting [her] permanently both physically and psychologically.’ The Court however rejected Ms. Feren
cikova’s claim for fïnancial compensation with the reasoning that the statutory limitation for the claim had expired. Ms. Ferenci'kova’s legal representative filed an appeal
against this point of the decision.
The third case concerns Ms. Iveta Cervenakova, summarized above. On 12 Oc
tober 2007, a court in Ostrava ruled that Ms. Cervenakova had suffered civil harms
when she was sterilized without providing full and informed consent in July 1997. In
its 2007 ruling the Ostrava Regional Court ordered payment of CZK 500,000 (at that
time circa EUR 18,200) in damages. In 2008, the Czech High Court in Olomouc partially overturned the ruling and held that the three-year statute of limitations for com
pensation for violations of personality rights had expired. In so doing, the Court interpreted very narrowly the three year requirement to report an act of violation of
rights, given that Ms. Cervenakova claimed that she only understood that she had
been sterilized a full seven years after the act had been carried out. The High Court
held that the Ostrava Municipal Hospital was only required to apologize to Ms. Cer
venakova. However, Czech media reported on 8 August 2011 that the Czech Supreme Court had overturned the High Court’s ruling, holding that the Olomouc
Court did not sufficienüy take into account the individual circumstances of the
case.121 The Supreme Court sent the case back to the High Court for revision. On 21
December 2011, Czech media reported that the hospital and Ms. Cervenakova had
reached an agreement on compensation.122 It was subsequently reported that the
amount agreed upon in the confidential agreement between Ms. Cervenakova and the
Ostrava Fifejdy Hospital was 500,000 Czech crowns (EUR 20,340) and 61,440 Czech
crowns (EUR 2,457) for the costs of her legal representation.123
121 Romea.cz, ‘Czech Supreme Court: New hope for forcibly sterilized Romani women’, 8 August 2011.
122 CTK, ‘Hospital compensates Romani woman for forced sterilization’, 21 December 2011.
123 European Court o f Human Rights, Cervenakova v. C%ech Republic (Application no. 26852/09), admissibility decision of 23 October 2012, para. 17.

79

Chapter2
The Czech media have also reported on awards for damages ordered by the
Czech High Court in other cases of coercively sterilized Romani women. In one case,
the court reportedly ordered damages of CZK 200,000 (around EUR 8,000) to a
woman from northern Bohemia. Another woman was awarded CZK 150,000
(around EUR 6,000) in compensation for the removal of her ovaries without her con
sent. In both cases, the names of the persons concerned were not released.124 In June
2012, the Czech Constitutional Court reportedly rejected an appeal in the first of the
two cases seeking higher damages.125
Commenting on the fact of these at least partially-favourable court rulings, a
submission by four civil society organizations in the context of the first Universal
Periodic Review of the Czech Republic by the UN Human Rights Council notes, ‘...
it is important to recognize that in most of the cases of which the submitting organi
zations are aware in which women have been subjected to the extreme harm of coer
cive sterilization, it is very unlikely that court proceedings can even be initiated, let
alone won, unless an administrative mechanism to provide compensation to victims
is established, one which would provide to victims some level of presumption of
harm. Otherwise many (if not most) of the victims will have no access to due com
pensation for one or more of the following reasons: (1) statutory limitation for the
claim having already expired; (2) insufficiënt financial means to risk a civil claim; (3)
records destroyed by the hospital; (4) absent comprehensive recognition by the State
that a general situation has given rise to particular harms, rigidity of the courts in
applying standards of proof in civil claims.’126

2.8.6

International Concern about Coercive Sterilization o f Romani Women
in the Czech Republic

In the period following the publication of the Ombudsman’s report, the Czech Re
public came under review by a number of international human rights treaty review
bodies, and also underwent its first Universal Periodic Review by the UN Human
Rights Council.
On 25 August 2006, the UN Committee on the Elimination of Discrimination
against Women, the arbiter of implementation of the Convention on the Elimination
of Discrimination Against Women (CEDAW), as part of regular periodic review of
the Czech Republic, noted:
The Committee is particularly concerned about the report, of December 2005, by the
Ombudsman (Public Defender) regarding uninformed and involuntary sterilization of
Roma women and the lack of urgent Government action to implement the recom
mendations contained in the Ombudsman’s report and to adopt legislative changes
124 Romea.cz, ‘Czech court awards two women compensation for illegal sterilizations’, 7 January 2010.
125 Romea.cz, ‘Czech Constitutional Court rejects higher compensation for forcibly sterilized woman’,
14 June 2012.
126 ‘Submission to the Office of the High Commissioner For Human Rights (OHCHR) for use in the
Preparation of Documentation for the United Nations Human Rights Council: First Universal Peri
odic Review of the Czech Republic’, 15 October 2007, pp. 17-18.
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on informed consent to sterilization as well as to provide justice for victims of such
acts undertaken without consent.127
The CEDAW Committee recommended the following:
The Committee urges the State party to take urgent action to implement the recommendations of the Ombudsman/Public Defender with regard to involuntary or coer
cive sterilization, and adopt without delay legislative changes with regard to steriliza
tion, including a clear definition of informed, free and qualified consent in cases of
sterilization in line widi the Committee’s general recommendation 24 and article 5 of
the European Convention on Human Rights and Biomedicine; provide ongoing and
mandatory training of medical professionals and social workers on patients’ rights;
and elaborate measures of compensation to victims of involuntary or coercive sterili
zation. It also calls on the State party to provide redress to Roma women victims of
involuntary or coercive sterilization and prevent further involuntary or coercive sterilizations. The Committee requests the State party to report on the situation of Roma
women pertaining to issue of coercive or involuntary sterilization, in its next periodic
report, including a detailed assessment of the impact of measures taken and results
achieved.128
In March 2007, the Committee on the Elimination of Racial Discrimination (CERD),
the expert body charged with supervision of implementation of the International
Convention on the Elimination of all Forms of Racial Discrimination (ICERD) held,
following review of the Czech Republic, that:
The Committee notes with concern that women, a high proportion of whom being
Roma women, have been subjected to coerced sterilization. It welcomes the inquiries
undertaken by the Public Defender of Rights on this matter, but remains concerned
that to date, the State party has not taken sufficiënt and prompt action to establish
responsibilities and provide reparation to the victims. While noting that a distinction
should be drawn between sterilizations that have occurred before and after 1991,
when an official policy encouraging such violations was ended, the Committee is
deeply concerned that the State party has not taken sufficiënt action to abide by its
positive obligation to impede their illegal performance by doctors after 1991, and that
sterilizations without the prior informed consent of women are reported to have
been carried out as late as 2004 (articles 2, 5 (b) and (e) (iv), and 6).
The State party should take strong action, without further delay, to acknowledge the
harm done to the victims, whether committed before or after 1991, and recognize the
particular situation of Roma women in this regard. It should take all necessary steps
to facilitate victims’ access to justice and reparation, including through the establish
ment of criminal responsibilities and the creation of a fund to assist victims in bring127 Committee on the Elimination of Discrimination against Women, Thirty-sixth session, 7-25 August
2006, Concluding comments o f the Committee on the Hlimination o f Discrimination against Women: C%ech Repub
lic, para. 23.
128 Ibid., para. 24.
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ing their claims. The Committee urges the State party to establish clear and compulsory criteria for the informed consent of women prior to sterilization and ensure that
criteria and procedures to be followed are well known to practitioners and the pub
lic.129
The CERD Committee was apparendy sufficiendy concerned with the urgency of the
matter that it also told the Czech government that it should, within one year, provide
information on the way it has followed up on the Committee’s recommendations in
this and several other areas.130
In July 2007, the UN Human Rights Committee, the entity charged with supervision of the International Covenant on Civil and Political Rights, told the Czech gov
ernment that:
The Committee notes with concern that Roma and other women have been subjected to sterilization without their consent, and that the relevant recommendations
of the Ombudsman’s report of 2005 have not been implemented. In particular, the
Committee regrets the latitude given to doctors in this regard, and the fact that no
criminal proceedings have been initiated against perpetrators. The Committee is also
concerned that no compensation mechanism has been established and that victims
have not received any compensation. (art. 2, 3, 7 and 26)
The State party should:
a) implement the recommendations of the Ombudsman’s report of 2005;
b) provide mandatory training on patients’ human rights to medical professionals
and social workers;
c) grant compensation and provide assistance to victims, including legal assistance
to those who intend lodging a claim before the courts;
d) initiate criminal proceedings against alleged perpetrators;
e) ensure fully informed consent in all proposed cases of sterilization and take the
necessary measures to prevent involuntary or coercive sterilization in the future,
including written consent forms printed in the Roma language, and explanation
of the nature of the proposed medical procedure by a person competent in the
patient’s language.131
In early 2008, the UN Human Rights Council reviewed the Czech Republic under its
new Universal Periodic Review mechanism. The report of the Univeral Periodic
Review Working Group, noting recommendations by Algeria and the Russian
Federation, includes the following recommendation: ‘To acknowledge the harm done

129 Committee on the Elimination Of Racial Discrimination, Seventieth session, 19 February-9 March
2007, Consideration of Reports Submitted by States Parties Under Article 9 o f the Convention: Concluding Observations o f the Committee on the Elimination o f Racial Discrimination: C^ech Republic, CERD/C/CZE/CO/7,
para. 14.
130 Ibid., para. 27.
131 Human Rights Committee, Ninetieth session, Geneva, 9 to 27 July 2007, Consideration o f Reports Sub

mitted by States Parties under Article 40 o f the Covenant: Concluding Observations o f the Human Rights Commit
tee: C%ech Republic, para. 10.
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to the victims of sterilization, in particular Roma, and to bring perpetrators to justice
and provide reparations to the victims’.132 The Czech government had reported to
the Council during the Universal Periodic Review that:
On the issue of sterilization, the Czech Republic stated that in 2007 the Ministry of
Health issued a new medical record regulation which contents detailed rules on informed consent. In addition, a special form to be filled prior to the sterilization was
published in the bulletin of the Ministry of Health in December 2007. A new legislation concerning sterilization is under preparation and will probably by effective in
January 2009, under which minorities and persons with incapacities will be given
greater protection. In 2007, the Government Council of Human Rights has approved
the recommendation to establish a working commission to examine the sterilization
practice since 1966, which will present its results in December 2008. The Czech Re
public also announced that in 2007, first perpetrators of this practice were brought to
justice and compensations have been granted to victims.133
A memorandum submitted to CERD by four non-governmental organizations on 28
July 2008, following up on the CERD recommendation that the government be required to report back to the CERD within one year of its 2007 recommendations as
to measures taken for their implementation, noted that ‘issues of concern prevailed
during the period’. The memorandum elaborated, among other things, that ‘No
mechanism for systemic remedy has been adopted, despite the demonstrable fact that
it will be impossible for the vast majority of victims to seek and secure justice within
existing legal frameworks’.134 The memorandum summarizes barriers to access to
justice in these cases including:
° Rigidly applied statutes of limitations in civil law cases in the Czech Republic,
statutes of limitations which have been specifically reaffirmed by the Supreme
Court, upholding a three year limit in related civil claims;
• The refusal by police investigators to pursue criminal investigations in these
cases, included the repeated closing of cases filed with the Czech prosecutor by
the Czech Ombudsman;
• The destruction —wilful or otherwise —of extensive personal medical records of
a number of the victims in certain of the hospitals at issue, most notably in the
Czech city of Ostrava;
• The considerable financial risk incurred by the initiation of civil proceedings in
the Czech Republic, coupled with a lack of effective judicial aid, coupled with the
poverty and/or destitution of the vast majority of the victims.135
132 Human Rights Council, Working Group on the Universal Periodic Review, First session, Geneva, 718 April 2008, Report o f the Working Group on the Universal Periodic Review C%ech Republic, A/HRC/
WG.6/1/CZE/4, para. 44.
133 Ibid., para. 31.
134 Centre on Housing Rights and Evictions, European Roma Rights Centre, Peacework Development
Fund, Vzajemné Souziti (Life Together), Memorandum to the CERD Committee: Implementation o f Particu
lar CERD Recommendations by the Cvech Government, 28 Tuly 2008, on file with the author.
135 Ibid.
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2.8.7.

Human Rights M inister Kocab, 2009 Government Expression o f
Regret, Proposals for Compensation Mechanism

In 2007, the Czech government under Prime Minister Mirek Topolanek created, for
the first time, the posiüon of Minister for Human Rights and Minorides. In early
2009, Michal Kocab, a former dissident and musician and, from 2008, a leading figure
in the Czech Green Party, was appointed to the position. In early statements, Kocab
noted that the problem of remedy for coercive sterilization of Romani women remained an issue not yet put to rest in the Czech Republic, and he named correcting
this matter as among his priorities in office.136 Shordy after Kocab’s appointment, the
Topolanek government feil and was replaced by a caretaker government under Prime
Minister Jan Fischer. The new position of Minister for Human Rights and Minorities
remained in the new government, and Kocab’s mandate was renewed. Both during
his brief tenure under Prime Minister Topolanek, as well as under Prime Minister
Fischer, Kocab repeated his determination to see remedy provided to the victims of
coercive sterilization.137 However, on 30 July 2009, the government announced that it
would not consider compensating Romani victims of coercive sterilization.
On 23 November 2009, however, in what is to date possibly the most significant
move yet in advancing toward remedy for coercive sterilization practices on the territory of the former Czechoslovakia, the Czech government adopted a resolution expressing regret (politovam) ‘over the instances of errors found to have occurred in the
performance of sterilizations’ in contravention of the relevant domestic law. The
November 2009 resolution further committed to undertake steps so that such acts do
not occur in future, and it charged the Ministry of Health with undertaking a series of
measures to that effect.138 Appended to the Resolution was a six-page memorandum
by Human Rights Minister Kocab, setting out the international human rights law aspects of the issue.139 The Resolution was adopted unanimously by the Government
of Prime Minister Jan Fischer, with ten ministers present.
As noted above, in a subsequent interview with the Czech daily Lidové Noviny,
Ombudsman Motejl stated that he believed as many as 90,000 women had been coercively sterilized on the territory of the former Czechoslovakia.140
On 17 February 2012, the Czech government’s Human Rights Council passed a
comprehensive motion (podnëi) addressing a range of measures not yet implemented
by the Government, based primarily on the 2005 Ombuds recommendations, but
also on further legal analysis.141 This 16-page guidance note addresses a number of
outstanding issues related to needed amendments to law and policy. On the question
136 Romea News Agency, ‘Michael Kocab pfedstavil své cile i spolupracovniky, Hrabanova ma na
starost Romy’ (‘Michael Kocab Presents His Goals and Colleagues: Hrabanova Has the Roma Por£0110”), 29 January 2009.
137 See for example, TV Prima, ‘Nedobrovolnë sterilizované Romky maji sanci na odskodnënf (‘Involuntarily Sterilized Romani Women Have Chances at Reparations’), 21 July 2009.
138 Czech Government Resolution No.1424, 23 November 2009.
139 Czech Government Document No. 1600/09.
140 Lidové Noviny ‘Ministr Kocab: Politovam' sterilizovanych zen je prvni faze’ (‘Minister Kocab: Ex
pression of Regret for Sterilizing Women is Only the First Step’), 24 November 2009.
141 Podnët Rady vlady CR pro lidska prava ke sterilizaci'm ze v CR provadënym v rozporu s pravem.
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of remedy, the Council takes the important step of recommending that a comprehensive remedy mechanism be established for ‘all women victims of these practices’,
including both those sterilised under official policies until 1991, as well as those who
cannot challenge sterilisation acts in court because of the three-year statute of limitations.142 The Council sets a deadline of 31 December 2013 for the Ministry of Justice
to table a proposal for the remedy mechanism. On 16 May 2013, the Czech Helsinki
Committee, a non-governmental organisation, convened a roundtable workshop to
set out work to prepare the remedy mechanism, with which Czech Government Hu
man Rights Commissioner Monika Simünkova has been particularly engaged.
Finally, the Czech government adopted a battery of new legal provisions, ‘aimed
to prevent any forced or involuntary sterilizations’.143 These new legal measures entered into force in April 2012. According to Katerina Cervena of the Czech nongovernmental organisation League of Human Rights, in the recent period, practice
has improved significandy in recent years in terms of securing informed consent in
sterilization procedures.144

2.8.8

Summary: Czech Republic

In the Czech Republic, although comprehensive remedy has not yet been secured,
engagement by a number of public institutions, as well as by civil society and interna
tional human rights review bodies, has steadily moved toward greater public awareness and recogmtion of these events. While comprehensive remedy continues to remain elusive —as does the ‘catharsis’ called for by the Deputy Ombudsperson —a
gradual opening up to public recognition and remedy has been made possible, via the
complex interplay of the domestic legal system with international human rights
norms.
To date, as a formal matter, some of this progress has been purchased via several
forms of deflection. In the first place, the possibility that doctors might be involved
in systematic human rights abuses is denied. Secondly, there is this complex manage
ment of historical rupture, in which the present system since 1989 is a ‘legal order’,
while the Communist period is now deemed an ‘illegal order’. Confronted with events
in which there is evident continuity between the recent past under Communism and
current practices, time has been cleaved in two; on the one hand, the abusive actions
as they transpired under Communism are condemned as systemic actions of an abu
sive former system, and sealed into a closed temporal space, concluded in or around
1989. For these events, some remedy may be possible, because they are classifled as
142 Ibid., pp.14-15. NGOs have however expressed concern that the Council proposal may possibly
exclude women sterilized between 27 May and 31 December 1991 (European Roma Rights Centre,
Life Together and Group o f Women Harmed by Forced Sterilization, Parallel Report by the 'European

Roma Rights Centre, U fe Together and the Group o f Women Harmed by Forced Sterilization Concerning the Czech
Republic to the Human Rights Council, Within its Universal Periodic Review, fo r Consideration at the 14th Session
(22 October-5 November 2012), 10 April 2012, p.6).
143 Letter from Czech Human Rights Commissioner Monika Simünkova to ERRC, Life Together and
Group of Women Harmed by Forced Sterilization, 2 April 2012, Document No. 3856/2012-SLP.
144 Author communication with Katerina Cervena, League of Human Rights, May 2013.
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the acts of an illegal regime. By contrast, where these actions have continued after
1989, they are atomi2 ed —that is, severed from each other —drained of social meaning, and thrust into a myriad of labyrinthine procedures. In some cases, these proce
dures conclude with a recognition of wrongdoing and a ruling that some form of
remedy is required. In the vast majority of cases, however, one of a dizzying range of
circumstances —effectively, barriers - intervenes to thwart justice. In their totality, the
impact of all of the cases similar: as yet, only limited public reckoning is possible, no
possibility of cathartic recognition made available, and the forces giving rise to the
abuse remain, in principle, in place.
Nevertheless, at the time of writing, there were grounds for optimism as regards
the Czech Republic. The 2009 expression of regret by the government, as well as the
2012 motion by the Czech government’s Human Rights Council, are particularly
important milestones. The latter initiative in particular evinces an awareness of the
need to come to terms, as a matter of law and governance, with coercive sterilization
as a systemic problem, and to provide comprehensive legal remedy to all victims of
these practices. Presuming continued engagement by public officials and civil society
in this area —by no means a given —as well as continued attention from the interna
tional human rights mechanisms, it is imaginable that, during the coming period, jus
tice may be done in these matters.

2.9

Conclusion

Romani women have been targeted by Czech and Slovak doctors and social workers
- as Roma and as women —for interference with their autonomy and bodily integrity
via surgical procedure over the period of at least the past 40 years and continuing to
the present. During certain periods, sterilization measures targeting Romani women
have been official state policy. Insofar as recognition of these harms has only proceeded with great difficulty and is the subject of dispute, efforts to rectify these issues
have been repeatedly thwarted.
That said, efforts to secure remedy have evidently gone somewhat differently in
the two countries concerned. In the Czech Republic, in particular with the assistance
of a mobilized Ombuds institution engaged on this issue since 2004, the government
has made distinct progress towards —still elusive —comprehensive remedy. Also, do
mestic courts have ruled —imperfectly — and awarded —incompletely — remedial
measures for victims of very recent cases.
By contrast, Slovak public officials have denied and obstructed efforts at remedy
for these harms. The Slovak government has undertaken actions aimed at strengthening the legal framework for contraceptive sterilization, in particular as a result of 2004
amendments to the Act on Healthcare which inter alia introduced a 30-day waiting
period between the request for sterilization and legally carrying out the act. The gov
ernment also told the UN Committee on the Elimination of Racial Discrimination in
2012 that it was piloting consent forms in Romani language starting in 2013; that
from 1 January 2006, ‘the unauthorized extraction of organs, tissues and cells and ille
gal sterilization’ is a criminal offence; and even that, on 20 Fcbruary 2012, ‘the Gov86
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ernment Council of the Slovak Republic for Human Rights, National Minorities and
Gender Equality adopted Decree No. 37 related to the cases of illegal sterilization of
women’. Domestic courts have provided compensation in some cases. However, the
above measures have been brought in the service of strong measures of general denial that there has been any systematic practice in need of recognition and redress.
For example, Decree No. 37, upon closer scrutiny, appears primarily focused on one
case and, in this case, ‘the national civic-law courts reached the conclusion that the
sterilization was made in line with the then-valid legal regulation, and that it was nec
essary due to her health condition’.145
One core element —although by no means the only element —in the difference
between the approaches taken by these two public systems, has been the different
weight given to international law in the interpretation of the 1972 sterilization direc
tive. On the one hand, Slovak public officials have read the core domestic legal provision strictly and mechanically, deeming the presence of a signature to be evidence of
consent. By contrast, Czech public officials, driven by the approach of the Ombuds
man in this regard, have consistently read the directive in light of Czechoslovakia’s
and the Czech Republic’s international human rights law commitments, elaborating
the ‘consent’ specified in the directive to mean ‘free and informed consent’ as elaborated under international law.
This difference of approach legally has also been coupled with a difference of ap
proach in the diplomatic management of international concern around these issues.
While Slovakia has taken the approach of denying that there are any grounds for the
claims, Czech public officials have moved to blunt the force of international criticism
by demonstrating domestic efforts in response to the concerns.
Differences also appear in the ways in which international advocacy has engaged
with the domestic level and vice versa in the two countries. The role of social forces —
and the interface between international actors and the domestic level in bringing
about positive human rights change - will be examined in detail in Chapter 5, with
particular attention to the events described here. The ways in which these elements
can potentially amplify human agency —even among extremely excluded persons and
groups —are brought together in the concluding passages of this thesis.
Discussion in the Czech Republic has also enabled advancement of thinking
about which other groups may have been particularly targeted for coercive sterilization measures. Thus, while Romani women have been particularly target, other
groups of women —in particular women with psycho-social disorders, older women,
and possibly also transsexuals146 —may also have been targeted for coercive steriliza
tion. For this and related reasons, discussions led by Czech Government Human
Rights Commissioner Monika Simünkova around a possible comprehensive remedy
145 Committee on the Elimination o f Racial Discrimination, Reports submitted by Statesparties under article 9
o f the Convention: Ninth and tenth periodic reports o f States parties due in 2012: Slovakia, CERD/C/SVK/910, 27 August 2012, paras. 173-188.
146 The extent to which other categories of persons have been targeted does not downplay the expücit
targeting of Romani women for coercive sterilization. Romani women have been expücidy, although
not necessarily exclusively, targeted for coercive sterilization in Czechoslovakia and its successor
states.
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mechanism have focussed on leaving open possibilities for all women coercively ster
ilized in the Czech Republic to have access to effective remedy for these harms.
Finally, the international human rights law concerns at issue —and therefore the
considerations around which Czech and Slovak public officials have mediated go far
beyond the norm of free and informed consent, to encompass also the development
of anti-discrimination law (in Europe driven heavily by concern at the human rights
situation of Roma), as well as positive obligations on the state to end practices degrading to women. The next chapters examine in detail the international human
rights law apparatus relevant for these events.
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Triple Helix: The Jurisprudence of the European Court
of Human Rights, Roma and Racial Discrimination
The European Court of Human Rights is arguably Europe’s premiere human rights
institution. It adjudicates the law of the European Convention on Human Rights and
Fundamental Freedoms —binding law in the 47 Member States of the Council of
Europe,1 i.e. from Lisbon to Vladivostok and nearly all points in between. Individuals
or states may bring petitions against one or more Council of Europe states for having
failed to uphold the European Convention, if the plaintiffs have ‘exhausted domestic
remedy’, meaning attempted to secure justice via all relevant legal procedures in the
country at issue. Although the Convention does not include all human rights —it is a
primarily civil and political rights instrument —the Court has viewed the Convention
as a ‘living instrument’, and under this doctrine has developed an advanced and nuanced jurisprudence encompassing a range of areas well beyond traditional civil and
political rights considerations. The Court is empowered to issue a binding judgment
on the state concerned, including awarding monetary damages. It has issued over
10,000 judgments in its fifty-year lifetime.2
These facts notwithstanding, until recently, the Court had particular diffïculty
identifying Convention issues where Roma are concerned, and some have alleged an
anti-Romani bias at the Court itself.3 Indeed, until 2004, the Court had never once
succeeded in identifying a violation of Article 14 - the Convention’s primary ban on
discrimination —in any case involving discrimination based on perceived race4 or
ethnicity.5 Since 2004, the Court has changed its approach fundamentally. It has
come to identify these harms with the international human rights law ban on racial
discrimination, and to develop a legal infrastructure for evaluating these claims. Al
though not yet entirely consistent or even stable, the Court’s approach today is a vast
improvement over what it was a mere decade ago.
This chapter’s title makes reference to the image of a ‘triple helix’. Watson, Crick,
Wilkins and Franklin’s description of the structure of DNA as a ‘double helix’ is invoked to suggest that the treatment of the fundamental human rights of Roma, the
Court’s jurisprudence under the Convention’s substantive articles, and the norm of
1
2
3
4
5

http://www.coe.int/aboutcoe/index.asp?page=47payslcurope&:l=en.
http://www.echr.coe.int/NR/rdonlyres/DF074FE4-96C2-4384-BFF6404AAF5BC585/0/Brochure_EN_ Portes_ouvertes.pdf.
See Clements, Luke, ‘Litigating Cases on Behalf of Roma before the Court and Commission in
Strasbourg’, Roma Rights, Winter 1998, at: http://www.errc.org/cikk.php?cikk=487.
This dissertation uses the term ‘perceived race’ because the 191*1century idea that humanity is divided
into biologically distinct ‘races’ is discredited.
In the 1973 Commission report on the matter o f East African Asians v. United Kingdom, the Commis
sion had ruled that in some cases, racial discrimination can constitute such an extreme form of harm
that it can rise to the level of degrading treatment as banned under Article 3. The Court again applied this Standard in its 2001 judgment in the case of Cyprus v. Turkey, and then subsequendy in Moldovan and Others v. Romania (see below).

89

Chapter 3
non-discrimination have in recent years come to comprise three intertwined strands
of an interlinked chain.
Other international human rights law review bodies, including the UN Human
Rights Committee, the UN Committee on the Elimination of Racial Discrimination
(CERD), the UN Committee Against Torture (CAT), the UN Committee on the
Elimination of Discrimination Against Women (CEDAW) and the European Com
mittee of Social Rights have also adjudicated cases concerning infringements of the
fundamental human rights of Roma. The centrality and prominence of the European
Court of Human Rights for the development of human rights challenges to human
rights issues facing Roma in Europe however makes this tribunal a useful focus for
examining the development of human rights law concerning Roma.
This chapter therefore discusses in summary the Court’s jurisprudence in the area
of Roma/Gypsies6 since its first halting steps on these cases in the mid-1990s. In
doing so, it aims to explore one particular aspect of the context into which cases of
coercive sterilization of Romani women have arrived at supra-national human rights
law mechanisms. Its primary methodological approach is to interrogate the Court’s
judgments concerning Roma, with a view to determining the scope and content of its
jurisprudence, and in particular the Court’s engagement, via this jurisprudence, with
the ban on discrimination on grounds of ethnicity or perceived race. Thereafter, some
implications are explored, both as to the ability of a supra-national tribunal to enforce
normative change in states, as well as for the ability or inability of states to reject, deflect or incorporate such efforts.

3.1

The Buckley/ Chapman/ Connors Jurisprudence

3.1.1

Buckley

Roma issues came to the Court in a 1970s case against Germany and the Netherlands
(deemed inadmissible, below) and an early 1990s detention expulsion case,7 but in
neither of those cases did the Court address any issues of substance as concerns eth
nicity. The Court’s first major engagement with Roma/Gypsy8 cases was the matter
of Buckley v. United Kingdom, ruled on in August 1996. After repeatedly being refused
6

7

8
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The term ‘Gypsies’ is introduced here because, as will be apparent below, among the Court’s first
engagements in this area has been with a series of cases against the United Kingdom in which the
complainants identified themselves as such.
Kolompar v. helgium (Application no. 11613/85), judgment of 24 September 1992;. no issues concern
ing the applicant’s ethnicity or allegadons of discrimination were raised. The only indication that the
case concerns a Romani person is the evidendy Romani name of the applicant. The Court found no
violations of law.
This section uses the terms ‘Roma’, ‘Gypsies’ and ‘Roma/Gypsies’. In early case law, the Court and
Commission referred to Roma as ‘Gypsies’. In recent years, it has followed more closely the selfidentification of the petitioner in the petition, thus the United Kingdom cases have concerned pri
marily ‘Gypsies’ (as they have arisen from groups self-identifying as such), whereas the Continental
European cases have concerned ‘Roma’. Where the general set of cases is referred to, this chapter
uses ‘Roma/Gypsies’.
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planning permission, as well as fined for illegally parking her caravan on land which
she owned, in contravention of zoning rules, Mrs. Buckley brought suit at the Euro
pean Court of Human Rights.
The Court heard the application as two possible violaüons of law. In the first
place, it assessed whether the Convention’s Article 8 right to private life, home, family and correspondence (in particular, ‘home’) was infringed by the practice of the UK
authorities in her case. Secondly, the Court examined whether the case constituted
discrimination, as banned under Convention Article 14, in conjunction with Article 8.
The Convention’s Article 14 ban on discrimination has no existence independent of
another Convention right.
In assessing the claim under Article 8, the Court assigned itself the work of determining whether an appropriate balance had been struck between ‘interests of the
community’ on the one hand, and ‘the applicant’s right to respect for her “home”, a
right which is pertinent to her and her children’s personal security and well-being’ on
the other.9
In the case, the Court opted to find no violation of Article 8. It was persuaded
that ‘proper regard was had to the applicant’s predicament both under the terms of
the regulatory framework, which contained adequate procedural safeguards protecting her interest under Article 8, and by the responsible planning authorities when
exercising their discretion in relation to the particular circumstances of her case’.10 In
particular, it noted both that Mrs. Buckley had been given the opportunity to move to
a nearby site for Gypsy caravans, as well as that the authorities had exercised restraint
by not evicting her, despite her violation of planning policy.
The Court nevertheless cited the then-existing Commission —and thereby established a principle, cited further subsequendy, that ‘Gypsies ... required special consideration’.11 The Court also declined to find the actions of the authorities discriminatory, and thus ruled that there was no violation of Article 14 in conjunction with
Article 8. The extent to which the Court’s approach has shifted since its initial moves
in Buckley is perhaps only now fully visible close to a decade and half later. The
Court has since departed, first of all, from the view that any discriminatory treatment
of Mrs. Buckley would be based not on ethnicity, but rather ‘on the ground of her
Gypsy status’12 or on following ‘a traditional Gypsy lifestyle’.13
The lone dissent against the majority 8-1 decision concerning the Article 14 claim
was that of Judge Pettiti.14 Despite his disagreement with the majority opinion, Judge
9
10
11
12
13
14

Buckley v. United Kingdom (Application no. 23/1995/529/615), judgment of 26 August 1996, para. 76.
Ibid., para. 84
Ibid., para. 71.
Ibid., para. 86.
Ibid., para. 88.
‘The Strasbourg institutions’ difficulty in identifying this type of problem is that the deliberate superimposition and accumulation of administrative rules (each o f which would be acceptable taken singly) result, firsdy, in its being totally impossible for a Gypsy family to make suitable arrangements for
its accommodation, social life and the integration of its children at school and, secondly, in different
government departments combining measures relating to town planning, nature conservation, the
viability of access roads, planning permission requirements, road safety and public health that, in the
instant case, mean the Buckley family are caught in a ‘vicious circle ... In attempting to comply with
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Pettiti was essentiaUy in agreement that the question concerned not racial or ethnic
discrimination, but rather the question of the impact of general rules on a population
which was, in the vision of the Court, very different from that of the majority society.
Indeed, in its assessment provided of the Article 8 claim, the Court took the fol
lowing statements by the government not as evidence of any discrimination, but on
the contrary as an indication that the Government applied its policies concerning
Gypsies in a thoughtful manner:
... I consider it important to keep concentrations of sites for gypsies small, because
in this way they are more readily accepted by the local community. ... [T]he concentration of gypsy sites in Willingham has reached the desirable maximum and I do not
consider that the overall need for sites should, in this case, outweigh the planning objections.
It is difficult to imagine such a statement with respect to any other ethnic group (‘It is
important to keep concentrations of Jews small, etc., etc., etc.. . ’).

3.1.2

Chapman

The Court next visited this strand of its jurisprudence in its judgment in Chapman v.
United Kingdom, and in four other, similar cases15 heard by the Grand Chamber and
ruled on on 18 January 2001. Similarly to June Buckley, Sally Chapman purchased
land on which to park her caravan and was subsequently repeatedly denied planning
permission to park a caravan on the site. Different from Buckley, Mrs. Chapman’s
land was located in the ‘Green Belt’, an area protected for its scenic beauty and to
that end subject to specific rules. As a result, she was issued monetary fines and re
peatedly threatened with eviction.
In the intervening period between the Buckley and Chapman judgments, the Coun
cil of Europe’s Framework Convention for the Protection of National Minorities had
entered into force, a fact raised explicitly in the argumentation of Mrs. Chapman’s
representatives, and of which the Court took note.
The Court heard possible violations of Articles 6, 8, Article 1 of Protocol 1, as
well as of Article 14 in conjunction with Article 8. The core of the issue was deemed,
as in Buckley, to be the Article 8 claim. Departing from Buckley, in assessing the applicability of Article 8, the Court noted that Gypsies in fact are apparently an ethnic
group, a matter deemed central to the claim.16

15

16
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the disproportionate requirements of an authority or a rule, a family runs the risk of contravening
other rules. Such unreasonable combinations o f measures are in fact only employed against Gypsy
families to prevent them living in certain areas.’
Beard v. the United Kingdom (Application no. 24882/94); Coster v. the United Kingdom (Application no.
24876/94); ]ane Smith .v the United Kingdom (Application no. 25154/94) and Lee v. the United Kingdom
(Application no 25289/94). Because of the similarity of the Court’s approach in the five cases, only
one of the cases - Chapman —is discussed here.
Chapman v. United Kingdom (Application no. 27238/95), judgment of 18 January 2001, paras. 73 and
74.
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The Court was unwilling to ‘accord to a Gypsy who has unlawfully stationed a
caravan site at a particular place different treatment from that accorded to nonGypsies’17 because this would, in the Court’s majority view, raise issues under Con
vention Article 14. The Court was, however, prepared to establish that there is ‘a
positive obligation imposed on the Contracting States by virtue of Article 8 to facilitate the Gypsy way of life’.18 The Court ruled that there had been no violation of
Article 8, although seven judges dissented from that view.
The material brought before the Court to establish the claim of discrimination in
Chapman was considerably more developed than in Buckley. In the first place, it was
noted that the Framework Convention for the Protection of National Minorities, as
well as other, softer law measures, provide extensive affirmations of non-discrimination against national minorities in general, as well as against Roma/Gypsies in Europe
in particular.19 In addition, the Court was presented with statistical data on planning
permission allocation to Gypsies in the United Kingdom, strongly indicating the potential that discriminatory forces were influencing the decisions to allocate planning
permission, as well as a report on the issue by the High Commissioner for National
Minorities of the Organization for Security and Co-operation in Europe.20 Nevertheless, the Court rejected the Article 14 claim. There was no dissent to the majority
Article 14 discrimination ruling.

3.1.3

Connors

The facts in the case of Connors v. the United Kingdom21 differed somewhat from those
in the previous cases heard by the Court. In the first place James Connors was actually forcibly evicted from the site on which he had been living, an ‘interference’ in Arti
cle 8 terms that was considerably more drastic than the planning permission denial
and monetary fines at issue in Buckley and Chapman.21 Also, the site at issue in Connors
was not private land, but rather a public site designated for the express purpose of
providing for Gypsy accommodation. Mr. Connors was deemed by the public author
ity to have stayed too long at a site designed for people who travel. The essence of
the government’s case was, therefore, that it had been compelled to force Mr. Con
nors to travel, since he had abusively settled in a place designated for people who
move. In the course of its argumentation, the Government seemed to be suggesting
that a lower level of Article 8 protection against forced eviction should apply under a
regime provided for the protection of a minority right than would otherwise apply to
other forms of accommodation, a matter the Court had already deemed impermissi-

17
18
19
20
21
22

Ibid., para. 95.
Ibid., para. 96.
Ibid., paras. 55-67.
Ibid., para. 66.
Connors v. United Kingdom (Application no. 66746/01), judgment of 27 May 2004.
The Court has elsewhere refused to hear forced eviction cases —including forced evictions of Roma
—on grounds that there is no right to housing under the Convention (Nagy and Kahlik v. Hungary), as
well as as a result of non-exhaustion of domestic remedies (Emngelos T^amalis and Others v. Greece).
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ble in Larkos v. Cyprus,23 The perversity of this logic apparently tipped the balance in
pushing the Court to finally find, in its judgment in Connors, a violation of Article 8
in a case concerning Roma/Gypsies. The Court rejected Article 6, 13 and 14 claims,
with minimal explanation.

3.1.4

Summary

The Huckley/Chapman/Connors jurisprudence constituted the Court’s first effort to
identify harms arising from the treatment of Roma/Gypsies in Europe, and to name
the boundaries of the law concerned. Over the course of this jurisprudential excursion, the Court undertook important explorations into the meaning of new minority
rights norms for the Convention system, as well as, perhaps more significantly, into
the content, scope and meaning of Article 8 as regards the human habitat.
Nevertheless, the Court’s first, halting steps are to a certain extent a distraction
on the road to identifying discrimination based on perceived race or ethnicity as the
primary nexus of human rights issues where Roma/Gypsies are concerned. In the
BuckleylChapman/ Connors strand of jurisprudence, the Court never manages to correct
its starting presumption in Buckley, determined by Western European sociological and
anthropological literature of the time, in which ethnicity is downplayed or nullified,
and what is at issue is a ‘Gypsy way-of-life’. This initial move takes the Court away
from the ban on racial discrimination —inter aliaju s cogens —and instead into unfamiliar
normative territory.
The Court ultimately finds more coherent and established normative territory in
2004 and 2005, and will subsequendy fuse the Buckley/Chapman/Connors jurisprudence
with this more established normative framework. These steps are treated below, after
a brief digression into jurisprudence involving the forced expulsion of Roma from
states.

3.2

Expulsion

Before turning to the developments leading to the Court’s identification of discrimi
nation on racial or ethnic grounds as the appropriate normative framework for identi
fying the harms brought before it, brief attention to one other strand of the Court’s
jurisprudence concerning Roma merits brief attention here: that of cases concerning
expulsion from a Member State.
Given the number, extent, range, persistence and regularity of expulsions of
Roma from Council of Europe Member States, as well as the degree to which they
take place under legally questionable conditions,24 the relatively few numbers of cases
concerning expulsion to have reached the Court is noteworthy. This is particularly the
case given that expulsion generally plays such a prominent role in the Court’s work.
23
24
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Larkos v. Cyprus (Application no. 29515/95), judgment of 18 February 1999.
See OSCE High Commissioner on National Minorities, Recent Migration o f Roma in Europe: A. Study by
Mr. Claude Cahn and Professor Elspeth Guild, 10 December 2008.
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The fact that the vast majority of expulsion cases concerning Roma involve expulsion
from one Council of Europe Member State to another plays a role in hindering the
adjudication of these events as human rights cases.
Perhaps the first engagement by the Court with Roma issues involved complaints
brought during the 1970s against Germany and the Netherlands, concerning three extended families of Roma from Bulgaria and Yugoslavia, who were unable to obtain
documents, and who alleged degrading treatment on various grounds. The Court
deemed the complaints inadmissible, on grounds that the complaint against Germany
lacked any apparent substance, while the complaint against the Netherlands had not
exhausted domestic remedy.25
As noted above, an expulsion detention case called Lakatos v. Belgium was ruled
on by the Court in the early 1990s,26 but with no reference to the ethnicity of the applicant. The former Commission also declared inadmissible on grounds of failure to
exhaust domestic remedy a case in which, in February 1993, officials in Ustt nad Labem, Czech Republic, forcibly evicted from their housing a group of Roma, forced
them on a train to Slovakia and expelled them summarily and without due process to
Slovakia;27 the case was later the subject of an amicable setdement. More recendy, in
Mogof v. Romania, an applicant who had been expelled from Germany and refiised to
enter Romania brought suit at the Court.28 However, in that case, nothing related to
the expulsion (or any issue involving the acts of German authorities) was the subject
of the Court’s judgment in the matter, which focussed entirely on acts in Romania
following the expulsion. Other cases have been found inadmissible or otherwise dis
missed.29
In Sulejmanovic and Others and Stdejmanovic and Sejdovic v. Italy, a number of Roma
expelled by Italian authorities to Bosnia on a chartered plane from Rome on 3 March
2000, lodged applications with the European Court of Human Rights. They alleged
violations of Article 8 (right to respect for private and family life), Article 3 (prohibition of inhuman or degrading treatment), Article 4 of Protocol No. 4 (prohibition of
collective expulsion of aliens), Article 14 (prohibition of discrimination), Article 13
(right to an effective remedy) and Article 1 of Protocol No. 7 (procedural safeguards
relating to expulsion of aliens) of the European Convention on Human Rights. They
also complained about the period prior to their expulsion under Articles 3 and 14.
The complaint was declared admissible, but was struck off the list on 8 November
2002 after die applicants arrived at a friendly setdement with the Italian government.
Perhaps the most noteworthy work by the Court in this area has been the judg
ment in Conka v. Belgium. Conka concerned a group of Romani asylum seekers in Belgium who were tricked by Belgian police into detention and then forcibly expelled by
25

48 Kalderash Gipsies v. the Federal Republic o f Germany and the Netherlands (Application nos. 7823/77-

26
27

Kolompar v. belg/urn, op. at.
Cervenak, Cervenakova, Horvatova, Cervenak, Cervenaka, Mirga and Fil’ko v. C^ech Republic (Application no.

28
29

Mogof v. Romania (Application no. 20420/02), judgment of 13 October 2005.
See for example Dtarnt Berisha and Baljie Hajliti v. former Yugoslav Republic o f Macedonia (Application no.

7824/77), admissibility decision of 6 July 1977.

40226/98), admissibility decision of 28 February 1996.

18670/03), admissibility decision of 10 April 2007.
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Belgian authorities, over the protests of the Court, which had been engaged via Rule
39. The Belgian police had informed the Roma concerned that they were required to
attend the police station to complete further forms concerning their applications for
asylum. Once appearing at the police, they were all arrested, remanded into detention
and swiftly expelled to Slovakia. The Court found violations of Articles 5 and 13, as
well as of Article 4 of Protocol 4.3Ü

3.3

Discrimination

The ban on discrimination, as set out under Article 14 of the Convention, reads as
foliows:
The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.
According to its case law, Article 14 of the Convention ‘complements the other substantive provisions of the Convention and the Protocols. It has no independent existence since it has effect solely in relation to ‘the enjoyment of the rights and freedoms’
safeguarded by those provisions.’31
As of the early part of the new millennium, the Court had established the following approaches to discrimination. First of all,
... a difference of treatment is discriminatory for the purposes of Article 14 of the
Convention if it ‘has no objective and reasonable justification’, that is if it does not
pursue a ‘legitimate aim’ or if there is not a ‘reasonable relationship of proportionality
between the means employed and the aim sought to be realised’.32
The Court had repeatedly held that ‘Contracting States enjoy a certain margin of appreciation in assessing whether and to what extent differences in otherwise similar situations justify a different treatment.’33 However, ‘very weighty reasons would have to
be put forward’34 before the Court could regard a difference of treatment based exclusively on certain grounds, thus far in the Court’s jurisprudence: Sex, sexual orientation, perceived race/ethnicity, nationality and birth status. In a 2000 case concerning
Greece, the Court also established that ‘The right not to be discriminated against in
the enjoyment of the rights guaranteed under the Convention is also violated when

30
31
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Conka v. Belgium (Application no. 51564/99), judgment of 5 February 2002.
Willis v. United Kingdom (Application no. 36042/97), judgment of 11 June 2002, para. 29.
Ibid.y para 39.
Ibid
Ibid. on grounds of sex; see Gaygusu^ v. Austria (Application no. 39/1995/545/631), judgment of 31
August 1996, concerning nationality.
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States without an objective and reasonable justification fail to treat differently persons
whose situations are signifïcandy different.’35
As noted above, until 2004, the Court had not once in its history found a violation of the Article 14 ban on discrimination in a case involving discrimination based
on ethnicity or perceived race. In the period 2004-2005, for a number of reasons, the
Court was finally persuaded to adjust its approach, and a number of milestones were
reached. The section which follows below examines the series of cases which finally
led the Court to find a violation of Article 14 in a racial discrimination case, and the
subsequent development of one strand of its case law in this area.

3.3.1

The Bulgarian Police Abuse Cases

The fall of Communism was accompanied by a wave of serious violence against
Roma in Central and South-eastern Europe, in the form of vigilante actions by newly
fashionable groups of so-called ‘skinheads’, pogroms involving collective acts of
violence by whole villages, as well as violence in police detention or other custody. By
the mid-1990s, a number of these cases reached the Court. In the years of the late
1990s and early 2000s, the Court heard a string of cases involving abuse of Roma by
police officers in Bulgaria, including cases involving death in police custody.36 In the
cases Assenov v. Bulgaria, Velikova v. Bulgaria and Anguekva v. Bulgaria, the Court found
extensive violations of Convention law as a result of harms and the evident failure to
provide due remedy.37 However, the Court declined to find the actions racially discriminatory in contravention of Article 14, because it applied the criminal law evidentiary Standard of ‘beyond a reasonable doubt’, a practically insurmountable level
where proving racial discrimination is concerned.38 As a result, the emerging Standard
of the Court indicated that, being unable to identify discrimination, it was unable to
provide the recognition element of remedy in these cases.
By the time of the Anguelova judgment, this approach had begun to give rise to
serious opposition from within the Court itself. In an opinion dissenting from the
majority of the Court with respect to the (non)finding of a violation of Article 14,
Judge Bonello wrote:
I consider it particularly disturbing that the Court, in over fifty years of pertinacious
judicial scrutiny, has not, to date, found one single instance of violation of the right
35
36
37
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Thlimmenos v. Greece (Application no. 34369/97) judgment o f 6 April 2000, para. 44.
Bulgaria was particularly prominent in these cases, but not all such police abuse cases arose from
Bulgaria (see for example Balogh v. Hungary (Application no. 47940/99), judgment of 20 July 2004).
See also Balogh v. Hungary, op. cit., a case concerning police abuse o f Roma in which the Court found
Hungary in violation o f the Article 3 ban on degrading treatment; as well as Jasar v. The Former Yugoslav Republic o f Macedonia (Application no. 69908/01), judgment of 15 February 2007, also a police
abuse case involving an Article 3 procedural violation; Sulejmanov v. theformer Yugoslav Republic o f Mace
donia (Application no. 69875/01), judgment of 24 April 2008, with an almost identical finding; D^eladinov and Others v. the former Yugoslav Republic o f Macedonia (Application no. 13252/02), judgment of 10
April 2008, with again an almost identical finding.
See for example Velikova v. Bulgaria (Application no. 41488/98), judgment of 18 May 2000, paras.
91-94.
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to life (Article 2) or the right not to be subjected to torture or to other degrading or
inhuman treatment or punishment (Article 3) induced by the race, colour or place of
origin of the victim ... Leafing through the annals of the Court, an uninformed observer would be justified to conclude that, for over fifty years democratic Europe has
been exempted from any suspicion of racism, intolerance or xenophobia. The
Europe projected by the Court’s case-law is that of an exemplary haven of ethnic fraternity, in which peoples of the most diverse origin coalesce without distress, prejudice or recrimination. The present case energises that delusion.
Frequendy and regularly the Court acknowledges that members of vulnerable minorities are deprived of life or subjected to appalling treatment in violation of Article 3;
but not once has the Court found that this happens to be linked to their ethnicity.
Kurds, coloureds, Muslims, Roma and others are again and again killed, tortured or
maimed, but the Court is not persuaded that their race, colour, nationality or place of
origin has anything to do with it. Misfortunes punctually visit disadvantaged minority
groups, but only as the result of well-disposed coincidence.
In its very next opportunity to review a case similar to Anguelova —in Nachova v. Bulgaria —the Court reversed direction, and overturned the Standard applied in Zelikova
and Anguelova. The Bulgarian government then appealed the ruling to the Court’s
Grand Chamber, which adjusted —and, in the views of some, partially reversed —the
Chamber ruling. The approach of the Grand Chamber has now been applied in several other cases, and is now apparendy the approach the Court regards as its default
in cases in which racial discrimination is alleged in connection with Article 2 or Arti
cle 3 matters.
Nachova concerned Mr. Kuncho Angelov and Mr. Kiril Petkov, two Romani men
serving in the Bulgarian military who went absent without leave while working at a
construction site in 1996, while already serving sentences for similar previous infractions. Military police tracked them to the grandmother’s house of one of the two men
in the village of Lesura, a place to which they had fled during previous escapes from
military service. When the men fled rather than being detained, police opened fire,
first as a warning. A subsequent series of rounds fired by military police killed both
men. Neither of the men were armed nor did police believe they were so. Racist epithets uttered by the officers were heard by witnesses to the killings.
The investigation into the killings was flawed in a number of aspects. Despite be
ing in evident contravention of domestic and international law, the killings were
deemed ‘lawful’ and no one —neither the officers concerned nor their superiors —was
convicted of crimes or otherwise disciplined. The investigation file included coded ra
cist references.
The Chamber reached the conclusion that Bulgaria was in violation of both substantive and procedural aspects of Article 2, since the acts of the Bulgarian authorities
to protect life, as well as to provide an effective investigation into the deprivation of
life, were so obviously in contravention of setded case law in these areas.39
39
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On the question of Article 14 racial discrimination, the Court was asked explicidy
via third-party intervention (European Roma Rights Centre) to reconsider its ‘beyond
a reasonable doubt’ Standard. The Chamber noted, ‘Admittedly, proving racial motivation will often be extremely difficult in practice. The respondent State’s obligation
to investigate possible racist overtones to a violent act is an obligation to use best endeavours and not absolute ... The authorities must do what is reasonable in the circumstances to collect and secure the evidence, explore all practical means of discov
ering the truth and deliver fully reasoned, impartial and objective decisions, without
omitting suspicious facts that may be indicative of a racially induced violence.’40
Having established a ‘procedural’ violation of Article 14, the Chamber turned to
the substance of the allegation of discrimination. The Court was mindful of the fact
that ‘this is not the first case against Bulgaria in which it has found that law enforcement officers had subjected Roma to violence resulting in death’, and that ‘|m]any
other incidents of alleged police brutality against Roma in Bulgaria have been reported’.41 In weighing the proper approach to the matter, on the basis of an assessment
of both the facts in the matter and a range of contextual material, the Chamber appropriated the role of finder-of-fact over whether or not racial animus had influenced
the facts of the case. The material as a whole provided the ground for shifting the
burden of proof to the respondent42 —the Government —which then failed adequate ly to explain the grounds for the various deficiencies:
... having regard to the inferences of possible discrimination by Major G., the failure
of the authorities to pursue lines of inquiry —in particular into possible racist motives
—that were clearly warranted in their investigation, the general context and the fact
that this is not the first case against Bulgaria in which Roma have been alleged to be
the victims of racial violence at the hands of State agents, and noting that no satisfactory explanation for the events has been provided by the respondent Government,
the Court finds that there has been a violation of Article 14, taken together with Arti
cle 2, of the Convention.43
The final wording of the Chamber judgment as concerns the Article 14 violation
reads: ‘The Court unanimously ... [h[olds that there have been violations of the pro
cedural and substantive aspects of Article 14, taken together with Article 2, of the
Convention.’ It was the first occasion on which the Court had divided Article 14 into
‘procedural’ and ‘substantive’ aspects, an approach it had developed in previous years
with respect to Articles 2 and 3.
An aggrieved Bulgarian government appealed the Chamber judgment to the
Court’s Grand Chamber, on grounds inter alia that the law applied in the Chamber
ruling was not foreseeable. The Government did not contest the Article 2 findings
(or for that matter the non-violation of Article 13), only the aspect of the judgment
concerning Article 14. The Grand Chamber overturned the Chamber’s ruling that the
40
41
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Ibid., paras. 160-163.
Ibid., paras. 173 and 174.
Ibid., paras. 169-172.
Ibid., para. 175.
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issues in Nachova disclosed a ‘substantive’ violation of Article 14 in conjunction with
Article 2, while reserving the right on a future occasion to ‘reverse the burden of
proof as the Chamber had done, and require the Government to rebut or explain
facts.44 The Grand Chamber however agreed with the assessment of the Chamber
that the investigation into the racially discriminatory aspects of the case had been
fundamentally flawed, and that this therefore disclosed a violation of Article 14 in its
‘procedural’ aspect. The Court thereby established that Article 14 has ‘substantive’
and ‘procedural’ aspects.
Nachova ultimately affirmed that the Court could no longer ignore potentially ra
cially discriminatory elements of otherwise egregious cases, contenting itself that a
finding of illegal killing or illegal torture was sufficiënt recognition of harm, the ap
proach it had taken in similar cases to date. Nachova also finally established the evi
dent banality that negative treatment of Roma/Gypsies based on their status as such,
is in fact discrimination based on perceived race or ethnicity. In so doing, the Court
in Nachova arrived back from the wilderness into which it had departed in Buckley.
Over a relatively short period of time thereafter, the Court moved to flesh out its
new approach into other areas of existing case law. First, it found that, where allegations of racial discrimination are not adequately investigated in connection with Arti
cle 3 harms, these too will infringe Article 14.45 It also extended this case law to the
investigation of Article 3 harms undertaken by non-state agents,46 as well as to Article
2 harms carried out by non-state actors.47 The latter two cases concerned non-investigation of attacks by racist skinheads; Angelova and Iliev concerned the killing of Roma
by racist skinheads. In a judgment against Romania, the Court linked the Article 14
violation not only to Article 3, but also to the Article 13 right to an effective remedy,
inter alia because ‘tendentious remarks with respect to the applicant’s Roma origin’
were made by the Prosecutor ‘throughout the investigation’.48 In addition, the Court
held that not all negative acts against Roma/Gypsies will constitute racial discrimina
tion in the sense of Article 14.49
Finally, in a judgment issued on 4 March 2008, the Court held that there had
been a ‘substantive’ violation of Article 14 in conjunction with Article 3, agreeing that
the Standard which had been established in the Nachova Grand Chamber judgment
had been met. Stoica v. Tkomania concerned a conflict arising between several police offïcers and other public officials, and circa 20-30 Roma, after the former entered a bar
known to be frequented by Roma, apparendy for the purposes of checking the own44
45
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Ibid., paras. 157 and 158.
Bekos and Koutropoulos v. Greece (Application no. 15250/02), judgment of 13 December 2005, as well
as Vetropoulou-Tsakiris v. Greece (Application no. 44803/04), judgment of 6 December 2007. Not all
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er’s documents. During the incident, officers reportedly assaulted a number of per
sons in and near the bar. Assessing whether Article 14 had been violated in conjunction with Articles 3 and 13, the Court established a ‘procedural’ violation of Article 14
in conjunction with Article 3, as a result of the ineffective investigation by Romanian
officials into the possibility of racial discrimination.50 The Court then proceeded to
‘look into the implication of this finding for the examination of the allegations of a
‘substantive’ violation of Article 14’.51 Following a recital of facts indicating explicit
racial motivation by a number of public authorities,52 the Court ruled that Article 14
had been violated in both its procedural and substantive aspects, in conjunction with
Article 3.53

3.4

Pogrom

Concurrently with the Grand Chamber proceedings in Nachova, the Court considered
the first of several cases concerning anti-Romani pogroms in Romania in the early
1990s to reach the Court, the murderous 1993 pogrom in Hadareni, Murej County.
Over 30 such episodes took place in Romania in the period 1990-1994,54 although
only four of them were brought to the European Court of Human Rights.55 The
Hadareni pogrom, ruled on in two judgments, both called Moldovan and Others v. Romania, issued within one week of each other in July 2005, constitutes the strongest
condemnation of any acts the Court has yet considered in connection with Roma.
On 20 September 1993, as the Council of Europe’s Committee of Ministers was
meeting to approve Romania’s application to the Council of Europe, a mob of villagers in the town of Hadareni, Mures County, Romania, on the road between Cluj and
Tirgu Mures, were killing three Romani men and putting the rest of the community
to flight. Following the knifing death of a non-Romani man, a mob involving most of
the village chased the three suspected Romani perpetrators into a house. With police
looking on passively, villagers set the house on fire. Here, accounts differ. According
to one version, the villagers beat to death two Romani men who jumped out of the
burning building, while a third perished in the fire. According to other accounts, all
three Romani men jumped out of the building, were beaten to death, and then the
50
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Stoica v. Romania (Application no. 42722/02) judgment of 4 March 2008, paras. 177-124.
Ibid., para. 125.
Ibid., paras. 126-131.
Ibid., para. 133.
See Tanaka, Jennifer, Discrepanties in ihe Damages Incurred and the Charges Depending on the Ethnicity o f the
Accused, unpublished, on file with the author, which details 35 major crimes taking place during the
period 1990-1997; see also European Roma Rights Centre, State o f Impunity: Human Rights Abuse of
Roma in Romania, Budapest, 2001.
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Similar episodes took place throughout Central and Southeastern Europe during the early and mid1990s, although the only other case to be brought before an international tribunal was the 1995 pog
rom in Podgorica, Montenegro. In that case, Montenegro was found in violation of the provisions of
the United Nations Convention Against Torture in the matter of Hajri^i D^emajl and Others v. Yugoslavia, ruled on by the UN Committee Against Torture (United Nations Committee Against Torture
(CAT), I Jajriyi Dyemajl el al. v. Yugoslavia, CAT/C/29/D/161/2000).
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mob decapitated and cut off the arms and legs of the corpse of Mr. Mircea Zoltan
and threw his mutilated body back into the burning house. There is no dispute as to
what happened next: The mob proceeded to burn to the ground a further 14 houses
in the Romani quarter in Hadareni.
Following the pogrom, the surviving victims lived in degrading circumstances in
various parts of Romania. They were forced to live in hen houses, pigsties, windowless cellars, in extremely cold and overcrowded conditions that lasted for several
years, at least until the time of the judgment. As a result, many applicants and their
families feil ill. Diseases contracted by the victims included hepatitis, a heart condition (ultimately leading to fatal heart attack), diabetes, and meningitis. Some of the
victims fled the country.
Complaints against the police were referred to the Military Prosecutor’s Office,
which issued a decision not to prosecute. That decision was upheld on appeal. Prosecutors did not bring any form of indictment against perpetrators in the case until
1997. When, under pressure, they finally did, the indictment read more like an indict
ment of the victims than of the perpetrators. To quote only a small part of the 12 Au
gust 1997 indictment, ‘Groups of Gypsies have been the source of numerous conflicts with the young people from the village, as they show aggressive behaviour,
using force in order to acquire money and goods. Their conduct became in time even
degrading, manifesting itself in insults and fights. Such incidents have occurred in the
private bar owned by Nicolae Gall, where they have provoked quarrels and fights.
Generally speaking, some of these Gypsies conducted themselves like “masters”,
defying any social norms. The attempts of older persons with moral authority to
convince them to change their behaviour failed, and such persons were threatened or
intimidated. . . . ’56
In a judgment issued in July 1998, 12 individuals were convicted of destruction of
property and disturbance, including the Deputy Mayor of Hadareni, and five were
convicted of murder. The sentences, ranging from one to seven years, were later
shortened on appeal. The Supreme Court later acquitted two of the defendants and
those remaining in custody were pardoned by the Romanian president in June 2000.
A civil court awarded limited pecuniary damages to some of the victims, while rejecting all requests for non-pecuniary damages.57 In 1997, representatives of a number of
the Romani victims filed an application at the European Court of Human Rights.
The Court faced difficulties in admitting the case for ruling due to the fact that
the pogrom had taken place a number of months before Romania actually joined the
Council of Europe, and therefore before the Convention was in effect in Romania. It
nevertheless agreed to hear the case, accepting arguments that the degrading condi56
57
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English language translation of the full text of the indictment is available at: http://www.errc.org/
cikk.php? cikk=1792.
The highest levels of damages provided by any court ruling the case, even after the favourable Euro
pean Court of Human Rights ruling of July 2005, have been awarded to Nicolae Gall, one of the
main perpetrators. He was convicted for acts related to the destruction of the houses (but not in relation to the killing, despite evidence of his involvement in the mob killings), imprisoned briefly, and
then amnesded by then-President Iliescu. On the basis of the amnesty, he subsequendy sued for
wrongful imprisonment and was provided damages amounting to the Romanian lei equivalent of
more than EUR 100,000.
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tions in which the victims lived for many years after the mob violence, as well as the
racially motivated failure to deliver jusdce in the case, constituted condnuing violations of the Convention from 20 June 1994, when the Convention entered into effect
in Romania.
Eighteen of the 25 applicants in the case ultimately agreed to a friendly settlement. The Court issued judgment with respect to them on 5 July 2005. With respect
to the remaining applicants, the Court issued a judgment on the merits on 12 July
2005. In the latter judgment, the Court held that Romania had violated multiple provisions of the European Convention on Human Rights. The Court ruled that there
had been violations of Article 6(1) (right to a fair hearing) on account of the length of
the proceedings, and Article 8 (right to respect for private and family life). The Court
approached the problem of racial discrimination from a number of angles. Reviewing
arguments that the Convention’s non-discrimination provisions had been infringed
with respect to the right to a fair hearing and right to respect for private and family
life, the Court agreed, and accordingly found a violation of Article 14 of the Conven
tion in conjunction with Articles 6(1) and 8. The Court also proceeded to find a viola
tion of the Article 3 prohibition of inhuman or degrading treatment for reasons including racial discrimination:
In the light of the above, the Court finds that the applicants’ living conditions
and the racial discrimination to which they have been publicly subjected by the
way in which their grievances were dealt with by the various authorities, constitute an interference with their human dignity which [...] amounted to ‘degrading
treatment’ within the meaning of Article 3 of the Convention.58
Between the two judgments, a total of EUR 500,000 in damages was awarded to 25
applicants, divided in various amounts, with the highest single award being EUR
95,000.59 The fact of the friendly setdement also made possible a more far-reaching
remedy than the Court would likely have been capacitated to offer solely in the con
text of a judgment on the merits alone. As part of the friendly setdement, the Romanian government agreed to a series of development and inter-communal tolerance
measures in Mure§ County.60 The government also agreed that ‘supervision by the
Committee of Ministers of the Council of Europe of the execution of Court judg
ments concerning Romania in these cases is an appropriate mechanism for ensuring
that improvements will continue to be made in this context.’61 Unfortunately, as of
this writing, the Committee of Ministers was continuing to supervise the implementa
tion of the measures, because they had not yet been satisfactorily undertaken.
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Moldovan and Others v. Romania (Applications nos. 41138/98 and 64320/01), judgment No. 2, 12 July
2005, para. 113.
Ms. Maria Floarea Zoltan was awarded EUR 95,000. Her husband and brother-in-law had been
killed in the attack. She refused to accept the payment however.
Moldovan and Others v. Romania, judgment No. 1 (friendly setdement) (Applications nos. 41138/98
and 64320/01), 5 July 2005, para. 29.
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Since the Court’s two rulings concerning the Hadareni pogrom, the approach applied in the two judgments has been forcibly applied to cases concerning three other
anti-Romani pogroms in Romania in the early 1990s: the 1990 pogrom in Cajinul
Nou, the district of Plaiejii de Jos, Harghita County;62 the 1991 pogrom in Plaiejii de
Sus, in the district of Plaiejii de Jos, Harghita County;63 the 1991 pogrom in Bolintin
Deal, Giurgiu County.64 In all three of these cases, the applicants rejected the government-proposed measures, but these were imposed by the Court in any case.65 A
number of complaints related to the Hadareni pogrom remain pending at the Court;
30 of these were communicated as a group to the Romanian government on 30 January 2009. Other cases of mass violence concerning Roma in Romania were pending
before the Court as of the time of writing.66
Finally, the Court has rejected as inadmissible allegations by non-Roma that they
have been attacked by other non-Roma after selling real estate to Roma.67 In the
instant case, the Court held that, notwithstanding shortcomings in the investigation, it
was not established that, had it been carried out effectively, the investigation would
have yielded results such as to identify and prosecute the perpetrator of the offence
of which the applicant was a victim. There was thus no violation of Convention law.

3.5

D.H. and Others v. Czech Republic

The Convention includes only one explicit right from the international law economic
and social rights acquis-, the right to education, included at Article 2 of Protocol 1 to
the Convention.68 The Convention’s Article 14 ban on discrimination is not a free
standing right; it covers only discrimination in the exercise of other rights guaranteed
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Gergely v. Romania (Application no. 57885/00), judgment of 26 April 2007.
Kalanyos and Others v. Romania (Application no. 57884/00), judgment o f 26 April 2007.
Tanase and Others v. Romania (Application no. 7/08), judgment (striking out) of 26 May 2009.
Ibid., paras. 18 and 19.
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plicant’s real property situated in Lekarovce was damaged on several occasions. The applicant considers that this was due to the fact that she had sold one of her houses to a Romany family and that
the local inhabitants were opposed to that family settüng down in the village. ... On 4 June 1998 a
masked man wearing gloves attacked the applicant with a club in her apartment in Vel’ké Kapusany.’
The Court has made extensive Creative use of a number of provisions of the Convention, in particu
lar Articles 2, 6, 8, 13 and Article 1 or Protocol 1, to address issues which might in other jurisdictions be approached as economic or social rights issues. As concerns discrimination in social and
economic areas, the Court dealt with the issue of discrimination in the context of social security benefits. Here, Austria had refused to provide unemployment benefïts to laid-off Turkish workers. The
Court held that unemployment benefïts were ‘possessions’ in the sense of the Article 1 of Protocol 1
guarantee of the ‘peaceful enjoyment of one’s possessions’ and that the Austrian government’s crite
ria of allocating such worker protections solely on the basis of nationaüty infringed the Convention’s
Article 14 ban on discrimination (Gaygusuii v. Austria, supra, fn 30). The Court has since issued similar judgments striking down discriminatory allocation of social goods in other contexts.
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under the Convention.69 Education is also the only area covered by the new Euro
pean Union law in the field of non-discrirnination in which a Convention right exists
explicitly. The Court came to reflect extensively on new developments in EU law70 —
and indeed imported them — when a suitable case of racial discrimination was
brought to the Court. The case in which it did so was D.H. and Otbers v. C%ech Republic,
first filed in 2000 following exhaustion of domestic remedy, ruled on by the Chamber
in 2006 and finally by the Grand Chamber in 2007.
D.H. concerned 15 Romani children in the city of Ostrava, Czech Republic, who,
similar to many thousands of other Romani children throughout the Czech Republic,
had been placed in so-called ‘special remedial schools’ for the mildly mentally disabled. The application presented the individual details of their placement in such
schools, as well as the near-impossibility of transfer back into mainstream schooling,
once placed. The petition as a whole relied extensively on statistical data about
schooling in Ostrava, revealing that, as of the school year 1998/1999, the school sys
tem was racially segregated: over half of the Romani children of school age in Ostra
va attended special remedial schools; over half of the student population of special
remedial schools were Romani; any randomly selected Romani child was approximately 27 times more likely to be enrolled in a school for the mildly mentally disabled
than a non-Romani child; there was no significant overrepresentation of Roma in the
auxiliary schools for the extremely mentally disabled; Romani children in regular primary education (i.e., in the 70 Standard primary schools) were heavily concentrated in
three primary schools; 32 primary schools had not one single Romani pupil, and as a
result, 16,722 non-Romani children attended school every day without a single Rom
ani classmate.71
In the Standard case, a Romani child entering school would be assumed by
school administrators to be ripe for inevitable failure. She would then be subjected to
a battery of tests, generally at an extremely early age. The tests themselves were generally unavailable to the lay person. Only a psychologist had access to them. However,
testimony by children subjected to such testing, as well as physical copies of the tests
themselves, secured during research, indicated that the tests were awash in cultural
presumptions. In many cases, the interaction between the (non-Romani) testing psy
chologist and the Romani child would be the first time the child at issue had ever met
a non-Romani person. Armed with the test results, school administrators would put
parents under pressure to agree to special school placement. Since schooling in main
stream education often means going to school with abusive non-Romani children,
school administrators would simultaneously be communicating an intention not to
69
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protect Romani children from racist abuse inside and outside the classroom. Convinced that, indeed, their children would be ‘happier’ in special schools, all but the
most determined Romani parents capitulated.
Once placed in such schools, no viable possibilities existed for children to be
transferred back to the normal system. Indeed, there was evidence that within six
months of substandard education in the special schools system, children placed in
such schools were signifïcandy behind children being educated in Standard schools.
Graduates of special schools were legally barred from going on to secondary educa
tion, and faced extremely diminished life chances.
Tn a terse 6-1 ruling delivered in February 2006 (nearly seven years after the applicants first lodged their claim), the Chamber rejected the complaint of the petitioners. The Court held, among other things, that, ‘... the Government have \sic] ... succeeded in establishing that the system of special schools in the Czech Republic was
not introduced solely to cater for Roma children’. In doing so, the Court observed
‘that the rules governing children’s placement in special schools do not refer to the
pupils’ ethnic origin’.72 These considerations were apparendy sufficiënt to avert a
Convention violation.73 In a concurring opinion, an ambivalent Judge Costa suggested that the Grand Chamber might be better placed to assess the issues of law in this
area in light of the possible need to ‘depart from the case law’. Following a request by
the applicants, leave to appeal to the Grand Chamber was granted.
In a dramatic reversal, the Grand Chamber announced on 13 November 2007
that it had, by a vote of 13-4, overturned the Chamber decision, and found the Czech
Republic in breach of Article 14 of the Convention (prohibiting discrimination),
taken together with Article 2 of Protocol 1 (securing the right to education). The
Court awarded 4,000 Euros to each of the applicants in respect of non-pecuniary
damage and 10,000 Euros jointly for costs and expenses.
In fïnding this violation, the Court recalled its own case law, under which:
Discrimination on account of, inter aüa, a person’s ethnic origin is a form of racial
discrimination. Racial discrimination is a particularly invidious kind of discrimination
and, in view of its perilous consequences, requires from the authorities special vigilance and a vigorous reaction. It is for this reason that the authorities must use all
available means to combat racism, thereby reinforcing democracy’s vision of a society
in which diversity is not perceived as a threat but as a source of enrichment ... The
Court has also held that no difference in treatment which is based exclusively or to a
decisive extent on a person’s ethnic origin is capable of being objectively justified in a
contemporary democratic society built on the principles of pluralism and respect for
different cultures ...74
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The Court proceeds to set out the role of statistics in demonstrating discrimination,
as well as in shifting the onus of demonstrating that differences of treatment have not
constituted discrimination. As to the matter of statistical data as a method of proving
racial discrimination, particularly in the context of an allegation of indirect discrimina
tion, where an applicant is able to show, on the basis of undisputed official statistics,
the existence of a prima facie indication that a specific rule —although formulated in a
neutral manner —in fact affects a clearly higher percentage of women than men, ‘it is
for the respondent Government to show that this is the result of objective factors
unrelated to any discrimination on grounds of sex. If the onus of demonstrating that
a difference in impact for men and women is not in practice discriminatory does not
shift to the respondent Government, it will be in practice extremely diffïcult for ap
plicants to prove indirect discrimination.’ 75 The Court goes on to rule that, ‘... the
Court considers that when it comes to assessing the impact of a measure or practice
on an individual or group, statistics which appear on critical examination to be reliable and significant will be sufficiënt to constitute the prima facie evidence the appli
cant is required to produce. This does not, however, mean that indirect discrimina
tion cannot be proved without statistical evidence.’76
The Court addressed whether the present case met those conditions by assessing
‘whether a presumption of indirect discrimination arises in the instant case’. The
Grand Chamber observes:
It was common ground that the impugned difference in treatment did not result from
the wording of the statutory provisions on placements in special schools in force at
the material time. Accordingly, the issue in the instant case is whether the manner in
which the legislation was applied in practice resulted in a disproportionate number of
Roma children —including the applicants —being placed in special schools without
justifïcation, and whether such children were thereby placed at a significant disadvantage.
... the Court considers that when it comes to assessing the impact of a measure or
practice on an individual or group, statistics which appear on critical examination to
be reliable and significant will be sufficiënt to constitute the prima facie evidence the
applicant is required to produce. This does not, however, mean that indirect dis
crimination cannot be proved without statistical evidence.77
The Court then devotes a further 10 paragraphs to surnmarizing material it has recited earlier in the judgment, arriving at the conclusion that the burden of proof does,
in the instant case, shift to the government.78 In the context of the shift of the bur
den of proof, the work of the Court is to assess whether a difference in treatment is
discriminatory, meaning that ‘it has no objective and reasonable justifïcation’, ‘that is,
if it does not pursue a “legitimate aim” or if there is not a “reasonable relationship of
75
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proportionality” between the means employed and the aim sought to be realised’.
The Court recalls that, ‘Where the difference in treatment is based on race, colour or
ethnic origin, the notion of objective and reasonable justification must be interpreted
as strictly as possible.’79 Concluding that, indeed, the Czech Republic has violated
Article 14 in conjunction with Article 2 of Protocol 1 of the Convention, the Court
holds:
The facts of the instant case indicate that the schooling arrangements for Roma chil
dren were not attended by safeguards ... that would ensure that, in the exercise of its
margin of appreciation in the education sphere, the State took into account their spe
cial needs as members of a disadvantaged class ... Furthermore, as a result of the ar
rangements the applicants were placed in schools for children with mental disabilities
where a more basic curriculum was followed than in ordinary schools and where they
were isolated from pupils from the wider population. As a result, they received an
education which compounded their difficulties and compromised their subsequent
personal development instead of tackling their real problems or helping them to integrate into the ordinary schools and develop the skills that would facilitate life among
the majority population.80
The Grand Chamber judgment in D.H. and Others v. C%ech Republic significantly elaborates Convention anti-discrimination law as concerns the right to education, and
indeed potentially sets the ground for elaborating the ban on racial discrimination
under the Convention in social and economic areas more generally. It is particularly
cogent and detailed in the area of the law of indirect discrimination. In addition, the
Court sets out a number of important principles in clear language.
First of all, as to the role of intent in proving racial discrimination, ‘The Court
has already accepted in previous cases that a difference in treatment may take the
form of disproportionately prejudicial effects of a general policy or measure which,
though couched in neutral terms, discriminates against a group. . . . ’81 ‘Where it has
been shown that legislation produces such a discriminatory effect, the Grand Cham
ber considers that, as with cases concerning employment or the provision of services,
it is not necessary in cases in the educational sphere ... to prove any discriminatory
intent on the part of the relevant authorities.’82 This approach is apparently not yet
applicable in cases concerning violence, as a result of para. 157 of the Grand Chamber’s judgment in Nachova and Others v. Bulgaria, cited above, in which not requiring a
demonstration of intent ‘is difftcult to transpose to a case where it is alleged that an
act of violence was racially motivated’.
Secondly, the Court affirms that there is no possibility to waive the non-discrimination right: ‘As regards parental consent, the Court notes the Government’s submis
sion that this was the decisive factor without which the applicants would not have
been placed in special schools. In view of the fact that a difference in treatment has
79
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been established in the instant case, it follows that any such consent would signify an
acceptance o f the difference in treatment, even if discriminatory, in other words a
waiver of the right not to be discriminated against. However, under the Court’s caselaw, the waiver of a right guaranteed by the Convention —in so far as such a waiver is
permissible —must be established in an unequivocal manner, and be given in full
knowledge of the facts, that is to say on the basis of informed consent ... and with
out constraint . . . ’83 ‘In view of the fundamental importance of the prohibition of
racial discrimination, the Grand Chamber considers that, even assuming the conditions referred to in paragraph above were satisfied, no waiver of the right not to be
subjected to racial discrimination can be accepted .. ,’84
In addition, the judgment recognises the ‘Gypsy’ stigma attaching to Roma, inde
pendent of any desire or affirmation on the part of the individual person concerned:
‘Although they have been in Europe since the fourteenth century, often they are not
recognized by the majority society as a fully-fledged European people and they have
suffered throughout their history from rejection and persecution. ... As a result of
centuries of rejection many Roma communities today live in very diffïcult conditions,
often on the fringe of society in the countries where they have settled, and their participation in public life is extremely limited.’85
The judgment also reaffirms the RucklglChapman/Connors case law on the need
to give particular policy attention to Roma/Gypsies, as a result of their vulnerable
position: ‘... as noted in previous cases, the vulnerable position of Roma/Gypsies
means that special consideration should be given to their needs and their different
lifestyle both in the relevant regulatory framework and in reaching decisions in par
ticular cases.. .’.86
Apparently for the first time since the 2001 Chapman judgment, the Court affirmed minority rights: ‘. .. the Court also observed that there could be said to be an
emerging international consensus amongst the Contracting States of the Council of
Europe recognising the special needs of minorities and an obligation to protect their
security, identity and lifestyle, not only for the purpose of safeguarding the interests
of the minorities themselves but to preserve a cultural diversity of value to the whole
community.’87
Finally, the Court affïrmed the principle of informed consent: ‘The Government
themselves admitted that consent in this instance had been given by means of a signature on a pre-completed form that contained no information on the available alternatives or the differences between the special-school curriculum and the curriculum fol
lowed in other schools. Nor do the domestic authorities appear to have taken any additional measures to ensure that the Roma parents received all the information they
needed to make an informed decision or were aware of the consequences that giving
their consent would have for their children’s futures. It also appears indisputable that
the Roma parents were faced with a dilemma: a choice between ordinary schools that
83
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were ill-equipped to cater for their children’s social and cultural differences and in
which their children risked isolation and ostracism and special schools where the
majority of the pupils were Roma.’88
One problematic area of the decision should be noted here: the Court appears to
have endorsed the idea that in certain circumstances, paternalistic measures may be
justified. Paragraph 203, cited in part above, begins as follows: ‘In the circumstances
of the present case, the Court is not satisfied that the parents of the Roma children,
who were members of a disadvantaged community and often poorly educated, were
capable of weighing up all the aspects of the situation and the consequences of giving
their consent.’ This would appear to provide support for the problematic idea that, in
certain circumstances, fully capacitated adults may not enjoy full moral and/or legal
agency, if they belong to disadvantaged groups.
The D.H. judgment also raises questions as to what level of litigious energy is required for an individual to secure justice. The Grand Chamber judgment states blithely that the statistical data relied on as primary evidence in the case was ‘obtained
through questionnaires sent in 1999 to the head teachers of the 8 special schools and
69 primary schools in the town of Ostrava’.89 In actual fact, the data took a battery of
researchers more than fïve months to gather; Czech school officials, although in most
cases already in possession of this data, denied its existence. Psychologists similarly
made every possible effort to block researchers access to the tests used in the evaluative psychological testing through which children were recommended for enrolment
in special schools.90 D.H. also required a decade and a half of the cumulative advocacy efforts of a range of non-governmental, intergovernmental and other actors, as
well as the concerted mobilization of civil society organisations and legal expertise
from literaüy around the globe. Nine organisations provided four separate amict curaie
briefs.91 The Court cited not fewer than six Council of Europe monitoring bodies in
their views of Czech schooling as concerns Roma; but advocacy efforts over the
period of a decade had been required to bring to these bodies information relevant to
reach these views. If the Court will in the future require a similar level of material to
that cited in the judgment, in order to shift the burden of proof to the respondent,
then D.H. has set a very high bar for the possibility of justice being done for a person
in any Standard scenario of exclusion or discrimination. In this sense, D.H. seems potentially to affirm the paradox that, if a person from a pariah minority seeks to chal
lenge discriminatory treatment, their best strategie move would probably be to not be
a person from a pariah minority.
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It is also an open question as to whether the Court has yet provided a consistent
vision of what kinds of informarion, or what amount of information or intensity of
reports of concern it will require in order to draw an inference of discrirnination, or
indeed how contextual material is to be incorporated into an assessment of the merits
of a claim of racial discrimination. In the immediate wake of the Nacbova Grand
Chamber ruling, the Grand Chamber’s avoidance of setting out specific criteria in this
area gave rise within months to divergent approaches at the Chamber level. Perhaps
most dramatic in this regard are the divergent approaches of the Court in the cases of
Cob^aru v. Ramania on the one hand, and Ognjanova and Choban v. Bulgaria on the other.
Both cases concerned acts of police abuse not adequately investigated by the State,
and both were ruled on after the Grand Chamber had supposedly clarified the
Court’s approach to Article 14 where investigation of acts of violence potentially influenced by racial animus are at issue. In Ognjanova and Choban, in arriving at a finding
that Article 14 had not been violated, the Court reasoned:
It is true that, as noted above, a number of organisations, including intergovernmental bodies, have expressed concern about the occurrence of incidents involving the
use of force against Roma by Bulgarian law enforcement officers that had not resulted in the conviction of those responsible ... However, the Court cannot lose
sight of the fact that its sole concern is to ascertain whether in the case at hand the
death of Mr Stefanov was the result of racism ..., and, failing further information or
explanations, must conclude that it has not been established that racist attitudes
played a role in events leading to his injuries and death.
Concerning the authorities’ duty to investigate, the Court notes that it has already
found that the Bulgarian authorities violated Article 2 in that they failed to conduct a
meaningful investigation into the death of Mr Stefanov__It considers, as in Nachova
and Others, that in the present case it must examine separately the complaint that there
was also a failure to investigate a possible causal link between alleged racist attitudes
and his death. However, it notes that, unlike the situation obtaining in Nachova and
Others ..., in the case at hand the authorities did not have before them any concrete
element capable of suggesting that the death of Mr Stefanov was the result of racial
prejudice. While the Court does not underestimate the fact that there exist manj published ac

counts o f the existence in Bulgaria o f prejudice and hostility against Roma . . it does not consider
that in the particular circumstances the authorities had before them information which was sufficiënt
to alert them to the need to investigate possible racist overtones in the events that led to the death of
Mr Stefanov')'1 (emphasis added).
The Court has subsequendy extended the latter approach by holding that an allega
tion of racial discrimination was ‘manifestly ill-founded’ and therefore the Article 14
claim inadmissible, in a police abuse case concerning Roma in Bulgaria.93 It is unclear
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how to harmonize the approach set out above with the approach applied in Cob%aru v.
Romania, in which the Court deemed Article 14 had been violated inter alia because:
... the Court observes that the numerous anti-Roma incidents which often involved
State agents following the fall of the communist regime in 1990, and other documented evidence of repeated failure by the authorities to remedy instances of such
violence were known to the public at large, as they were regularly covered by the me
dia. It appears from the evidence submitted by the applicant that all these incidents had been offi-

cially brought to the attention of the authorities and that as a result, the latter had set up various
programmes designed to eradicate such type o f discrimination. Undoubtedly, such incidents, as well as
the policies adopted by the highest Romanian authorities in order to fight discrimination against
Roma were known to the investigating authorities in the present case, or should have been known,
and therefore special care should have been taken in investigating possible racist motives behind the
violence (emphasis added).94
Insofar as the D.H. judgment has not set out what information will be necessary to
trigger an inference of racial discrimination shifting the burden of proof to a respon
dent government, it can be expected that, at Chamber level, similar inconsistencies
will appear following D.H. in the future. The Court has been criticized in the past for
failing to provide sufficiënt guidance to the Member States on matters such as the
‘margin of appreciation’;95 the Court has left similar doctrinal lack of clarity here.
Since the Grand Chamber judgment in D.H. and Others v. C%ech Republic, the Court
has been called upon to rule in several other cases concerning the racially discriminatory denial of Roma to the right to education, as set out under Article 2 of Protocol 1.
In Sampanis and Others v. Greece, the Court held that Article 14 had been violated together with Article 2 of the first Protocol because the Romani children concerned
had been first refused any enrollment in school, and then had been placed in special
classes.96 In March 2010, by the narrowest of possible margins, the Court’s Grand
Chamber overturned a Chamber judgment in Orsus and Others v. Croatia, and reached
the conclusion that Croatia had violated Article 2 of Protocol No. 1 in combination
with Article 14 of the Convention, by placing Romani children in separate classes for
the explicit reason of their ethnicity. The Grand Chamber rejected the legitimacy of
relying on the reason of their insufficiënt command of the Croatian language for the
purpose of creating separate classes for ‘Gypsies’.97 On 29 January 2013, the Court
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found Hungary in violation of the Article 14 ban on discrimination in conjunction
with the right to education (Article 2 of Protocol 1) in a case of segregation of Rom
ani children,98 and the Court issued a similar ruling against Greece on 30 May 2013."
Further cases concerning segregated education of Roma were pending before the
Court as of July 2013.100

3.6

Munoz Diaz, and Sejdic and Finci

In 2009, the Court advanced its jurisprudence in Roma-related and racial discrimina
tion matters further, with two important judgments at the end of the year. In Munoz
Dia^ v- Spain, the Court broke new ground in substantive terms in its recognition of
the minority rights of ethnic groups. In Sejdic and Finci v. Bosnia, the Court pronounced on the balance between social (and interethnic) peace on the one hand, and
justice in the framework of representative democracy on the other, by striking down
Bosnian arrangements which formally exclude Jews and Roma from certain high of
fices.
Munoz Diaz v■Spa™ concerned a Spanish Romani woman who married in 1971 in
a traditional Romani marriage, meaning that, although binding and durable, her marriage was never registered offïcially with any formal authority. In 2000, Ms. Munoz
Diaz’s husband died. Mrs. Munoz Diaz was subsequently denied a survivor’s pension,
on grounds that she ‘[was] not and [had] never been the wife of the deceased prior to
the date of death .. .’101
The Court ruled inter alia that the denial of a survivor’s pension violated Article
14 in conjunction with the Article 1 of Protocol 1 guarantee of the peaceful enjoyment of one’s possessions. The Court ‘has consistently held that a ‘claim’ —even con
cerning a particular social benefit —can constitute a ‘possession’ within the meaning
of Article 1 of Protocol No. 1 if it is sufficiently established to be enforceable’.102 It
has also held that the denial of certain social benefïts on discriminatory grounds will
violate the Article 14 ban on discrimination.103 The judgment constitutes a breakthrough in several senses. Perhaps most importandy, however, the Court has recognised the legitimacy of an institution (marriage) lying at the core of the traditional
Romani identity itself. The Court moves increasingly away from rigid legal formalism
to acknowledgement of the realities and complexities of European societies.
In Sejdic and Finci v. Bosnia and Herzegovina, the Court was confronted with a case
which has now become a relative rarity in Europe: rules explicidy barring or prefer98 Horvath and Kiss v. Hungary (Application no. 11146/11), judgment of 29 January 2013.
99 Lavida and Others v. Greece (application no. 7973/10), judgment o f 30 May 2013.
100 See for example Mikhaj and Others v. Russia, pending, concerning segregated educational arrange
ments at School No. 66 in Tula, a city south of Moscow (http://www.soros.org/initiatives/justice/
litigaüon/mikhaj, accessed 23 April 2012).
101 Murio% Dia%v. Spain (Application no. 49151/07), judgment of 8 December 2009, para. 12.
102 See for example Malinovskjy v. Russia (Application no. 41302/02), judgment of 7 July 2005, para. 40.
103 See Gaygusu%v. Austria, op. cit., as well as Willis v. United Kingdom, op. cit. The latter case also concerned
a widow’s pension, denied on grounds that the applicant was a man and therefore not a widow.
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ring one or more ethnic groups over others. Under rules adopted under the Dayton
agreement which ended the Bosnia conflict, certain high offices in Bosnia and Herze
govina, including the House of Peoples (the second chamber of the State parliament)
and the Presidency (the collective Head of State), were reserved for representatives of
‘constituent peoples’, meaning the three dominant ethnic groups: Croats, Serbs and
Bosnians. The case concerned a Romani man (Sejdic) and a Jewish man (Finci), who
attempted to stand for public election, but were blocked from doing so by these explicidy discriminatory rules.
Ruling on the case, the Grand Chamber of the Court held that the ‘continued ineligibility to stand for election to the House of Peoples of Bosnia and Herzegovina
lacks an objective and reasonable justification and has therefore breached Article 14
taken in conjunction with Article 3 of Protocol No. I ’.104 The Grand Chamber also
ruled that, for the same reasons, ‘the impugned pre-condition for eligibility for elec
tion to the Presidency constitutes a violation of Article 1 of Protocol No. 12’.105 This
was the Court’s first finding of a violation of Protocol 12, since it entered into force
in 2005. It held the remainder of the complaint —allegations of violations of Articles
3 and 13 —manifestiy ill-founded.

3.7

Subsequent Judgments on Other Thematic Issues

The Court has subsequendy been drawn into new territory. Some of the issues
brought before the Court have provided an opportunity to advance jurisprudence.
However, some might be seen as setbacks. Summaries of several of the more interesting developments follow here.
In Udorovic v. Italj/, an Italian Sinto106 Rom challenged decisions of 1996 and 1999
in which the Rome City Council ordered a census and the eviction of the Travellers’107 encampment where he lived. At domestic level, he sought judicial review of
those decisions in the administrative courts. He also brought an action in the civil
courts, alleging that the same decisions had been discriminatory. Relying on the Arti
cle 6(1) right to a fair trial of the Convention, he complained that the civil proceed
ings had been unfair. The Court ruled in response to one aspect of his complaint that
there was no violation of Article 6(1) fairness on account of proceedings not having
been public, but it held Italy in violation of another aspect of Article 6(1) fairness, as

104 Sejdic and Finci v. Bosnia and Herzegovina (Applications nos. 27996/06 and 34836/06), Grand Chamber
judgment, 22 December 2009, para. 50.
105 Ibid., para. 56.
106 The Sinte are a group speaking a dialect of Romani who, in the main, although in some circumstances affiliating with Roma, in general deny being Roma.
107 In Ttaly, policies concerning Roma and others regardcd as ‘Gypsies’ proceed from the idea that they
are ‘nomads’, even in the (frequent and many) instances in which the persons concerned reject this
idea and in fact do not pursue itinerant lifestyles. Elsewhere in Europe, such as France and the Unit
ed Kingdom, ‘Traveller’ and its local variants is a term of self-identification for some.
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a result of the ‘undeniably wrong assessment by court of appeal of important facts’.108
The Court awarded Mr. Udorovic EUR 5,000 in non-pecuniary damages.
In a case concerning the pejorative depiction of ‘Gypsies’ in three governmentfunded publications, however, the Court’s Grand Chamber declined to find violations
of Article 8 or Article 14. Mr. Mustafa Aksu filed a number of complaints before domestic authorities in Turkey, concerning a book published by the Ministry of Culture,
entided The Gypsies o f Turkey. This contained passages that were deemed by the applicant to humiliate Gypsies, as it depicted them as involved in criminal activities. The
author of the book had stated that some Gypsies made a living from ‘pick-pocketing,
stealing and selling narcotics’. Mr Aksu requested that the sale of the book be stopped and all copies seized. He lodged similar complaints concerning two other publications including passages pejorative to Gypsies. A number of Turkish courts de
clined Mr. Aksu’s request, on the grounds that the author had ‘put effort into his
work and that there had been no racist intent behind it’.109 Balancing considerations
under Article 8 as concerns respect for Mr. Aksu’s private life with the freedom of
expression requirements of the Convention under Article 10, the European Court’s
Grand Chamber also declined to find Turkey in violation of the Convention. The
Court nevertheless encouraged the Turkish Government to pursue their efforts in
combating negative stereotyping of Roma and to give special consideration to their
needs and lifestyle.
The Court also did not consider the possibility of racial discrimination in
Mi^igdrovd v. Slovakia, a case concerning the shooting to death in police custody of Mr.
Eubomfr Sarissky, a Romani man from Poprad, considering that the material evidence indicated neither that racial animus had influenced the act, nor that they had
given rise to an obligation to investigate racial discrimination. However, the Court
was suffïciendy moved by the facts, in which ‘an individual is taken into police custo
dy in good health’ and emerges ‘injured’ (in the understatement of the Court),110 to
find Slovakia in violation of both material and procedural aspects of the Article 2
right to life. In declining to apply a Standard of proof ‘beyond a reasonable doubt’,
the Court deemed that, ‘Where the events in issue lie wholly, or in large part, within
the exclusive knowledge of the authorities, as in the case of persons within their control in custody, strong presumptions of fact will arise in respect of injuries and death
occurring during detention. Indeed, the burden of proof may be regarded as resting
on the authorities to provide a satisfactory and convincing explanation...’m
On 24 April 2012, the Court issued a seminal judgment in Yordanova and Others v.
Bulgaria, holding that, were the Bulgarian authorities to evict a number of Romani
families from their informal, slum housing in Sofia, Bulgaria would breach Conven
tion Article 8, on grounds that such evictions would not be ‘necessary in a democratie
society’.112 This was true even though the persons concerned lacked any form of
formal title over the places where they lived. The case affirms that, in particular in108
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stances, international human rights tribunals can respond to - and prevent —abuses
before they happen. A similar case against Romania is currendy pending before the
Court.113
In Yordanova, the Court declined to consider possible violations of the Article 14
ban on discrimination. It did so because in the view of the Court, first of all since the
evictions had not yet been implemented, it would be overly speculative to rule on the
manner of their implementation. Secondly, commenting that the main argument of
the applicants about discrimination concerns the allegation that the authorities were
unduly influenced by hostile attitudes and complaints from neighbours, the Court
deemed that it had already ‘dealt with relevant aspects of these issues in the context
of proportionality under Article 8’.114
Finally, a word is merited here about the treatment of ethnicity in the cases of
1'AC. v. Slovakia, N.B. v. Slovakia, and I.G. and Others v. Slovakia, discussed in the next
chapter, in which the Court held Slovakia in violation of Articles 3 and 8 in cases
concerning the coercive sterilization of Romani women. Ruling in V.C., the Court
recognized that the Council of Europe Commissioner for Human Rights was convinced that the Roma population of eastern Slovakia had been at particular risk of
these practices, as had the Council of Europe’s European Commission against Racism and Intolerance (ECRI). The Court also noted that the entry in the ‘Medical history’ part of the record of Ms. V.C.’s pregnancy and delivery stated in sub-section
‘Social and working conditions, especially during the pregnancy’ only that the ‘Patiënt
is of Roma origin’. The Court additionally concluded that the absence of safeguards
giving special consideration to the reproductive health of Romani women resulted in
a failure by Slovakia to comply -with its positive obligation to secure to her a sufficiënt
measure of protection enabling her to effectively enjoy her right to respect for her
private and family life. On this basis, the Court held Slovakia in violation of Article 8,
additionally to the violation of Article 3 degrading treatment as a result of the coer
cive sterilization itself.115
However, the Court in V.C. dismissed considering a violation of the Article 14
ban on discrimination, on grounds that ‘the information available is not sufficiënt to
demonstrate in a convincing manner that the doctors acted in bad faith, with the intention of ill-treating the applicant’. The Court also considered that ‘the objective evidence is not sufficiendy strong in itself to convince the Court that it was part of an
organised policy or that the hospital staff s conduct was intentionally racially motivated’.116
113 Aurel Ca^acliu and Others v. Romania (Application no. 63945/09), concerning the forced eviction and
relocation of a group of Roma in the southeastern Romanian town of Tulcea, resulting inter alia in
extremely substandard housing conditions, denied water access, and lack of access to education.
114 Yordanova, op. cit., para. 148.
115 V.C. v. Slovakia (Application no. 18968/07), 8 November 2011, paras. 143-155. Other cases con
cerning the coercive sterilization of Romani women discussed in Chapter 4 include Cervenakova v.
Csgch Republic (Application no. 26852/09), admissibility decision o f 23 October 2012; I.G. and Others
v. Slovakia (Application no. 15966/04), judgment of 13 November 2012; N.B. v. Slovakia (Application
no. 29518/10), judgment of 12 June 2012; and R K v. C^ech Rjpublic (Application no. 7883/08), ad
missibility decision of 27 November 2012.
116 V.C. v. Slovakia, op. cit., para. 177.
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In these cases, the Court’s return to seeing ethnicity as a component of a viola
tion of the Article 8 right to private and family life, rather than as a form of discrimi
nation identifled within Article 14, possibly signals a troubling return to early 2000s
jurisprudence under Bucklej, Chapman and Connors, and to a time when, despite compelling evidence of that negative treatment was racially motivated, the Court deemed
Gypsies as too suspicious to accord full standing as potentially subject to unequal
treatment.117 The Court has similarly recently declined to find violations of the Convention’s ban on discrimination in a recent case involving mob violence against Roma
in Slovakia, in which it otherwise deemed a failure to investigate the attacks adequately violated the Article 3 ban on degrading treatment.118 An inability to identify
discrimination in a case evidently burdened with racial animus would appear to deny
the core element of recognition of harm from the remedy aspect of the judgment. In
this sense, these developments are troubling. It is hoped that in coming judgments,
the Court will return to more legally grounded assessments of unequal treatment.

3.8

Absence

Finally, this summary would be incomplete without noting that the jurisprudence of
the Court has also participated in the exclusion of Roma. The dramatic development
of Convention norms in recent decades indeed makes a comprehensive assessment of
this area of necessity illusive. One example will have to suffice, derived from Zerilli
and Dembour’s detailed examination of the issues giving rise to the European Court
case called Brumarescu v. Romania.
In the years before World War II, Mr. Brumarescu built, for himself and his extended family, a ‘clan house’ in an area which is, today, an elite neighbourhood of
Bucharest. Following the flight of many ethnic Romanians from Bessarabia (today’s
Republic of Moldova) ahead of the Soviet invasion during World War II, Mr. Bru
marescu took in a Mr. Mirescu, and he lived on a ground floor apartment.
In the years following 1989, a property dispute arose between Mr. Brumarescu
on the one hand, who sought the restitution of the entire house, and Mr. Mirescu on
the other, who laid claim to the flat. The Mirescu family based its claim on that they
had purchased the flat in 1974, during a period when the Ceausescu regime had
sought to raise money during a financial crisis, by selling nationalized assets —particu
larly flats —to tenants living in them. Mr. Brumarescu ultimately brought his claim to
the European Court.
Zerilli and Dembour note a number of aspects of the case, including the remarkable fact that, due to the nature of the Convention system and international human
rights law generally, during the ultimate stage of the proceedings, the Mirescu family
disappeared as a party to the dispute, which became a matter between Mr. Bruma
rescu and Romania.

117 On anti-Romani sentiment on the Court in the 1990s, see Clements, op. cit.
118 Koky and Others v. Slovakia (Application no. 13624/03), judgment of 12 June 2012.
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The Mirescu family was at least heard in the course of the European Court pro
ceedings. Zerilli and Dembour, who direcdy interviewed a number of the players in
the course of examining the case, note that a number of other persons direcdy affected by the proceedings in fact never participated at all:
Before concluding this secdon on ‘the facts’ of the case, it is worth signalling that
there are other tenants in the house who are not mentioned in the Strasbourg rulings
or in the local press ... The second floor flat was occupied until very recendy by a
family of three who had moved in in 1972 (they were evicted in 2005 following a national court judgment); in 1992, the basement flat was allocated by the City Hall to a
single man. When explaining their personal histories, attitudes and behaviour, Brumarescu describes all these people, who have never recognized him as the entitled
owner, as being of Gypsy origin, thus invoking standardised images of Gypsiness
(such as dirtiness, dishonesty, etc.) widespread in Romania.119
These people were pushed entirely from the frame, as the Socialist property order
was transformed into a capitalist one. Brumarescu and Mirescu evidendy both grasped and asserted the requirements of the new conditions better than others. The strategy of ‘outing’ others (correcdy or incorrecdy) as Gypsies became a component of
strategies to lay claim to symbolic and real power goods. In this regard, Zerilli and
Dembour further note that, in the course of their interviews with the parties:
... Brumarescu and Mirescu’s accounts concord on a number of points. They both
recall that the two families were on good terms and used to be pretty close —so much
so that Mirescu owes his middle name ‘Dan’ to Brumarescu. They also agree that
both families could claim a ‘genuine’ Romanian origin (which in Romania conventionally means Orthodox, not Hungarian, not Jewish and, most of all, not Gypsy).120
The European Court ultimately found Romania in violation of Article 6 and Article 1
of Protocol 1 to the Convention, and in a separate judgment issued later, ordered that
Romania either restore the entire house to Brumarescu, or compensate him for the
loss of the Mirescu flat.
In Bntmarescu, as in hundreds if not thousands of similar cases, the European
Court of Human Rights enters the frame only in the final stage of proceedings, after
the stigmatized non-elite is driven from the field of the dispute, at which point —in a
case such as Brumarescu —the Court issues a judgment about ownership, possession
and property which seals the exclusion undertaken at domestic level. In this sense,
some of the Court’s normative developments may have a direct impact on the exclu
sion of Roma, without this being at all apparent from the raw text of any particular
judgment, and indeed without the Court having any knowledge of this aspect of its
119 Zerilli, Filippo M. & Dembour, Marie-Benedicte, ‘The House of Ghosts: Post-Socialist Property
Restitution and the European Court’s Rendition of Human Rights in Brumarescu v. KomaniJ , in
Dembour, Marie-Benedicte & Kelly, Thomas (eds), Paths to International Justice: Social and Ijigal Perspectives, Cambridge: Cambridge University Press, 2007, p. 204.
120 Ibid., p. 199.
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impact. These conclusions arise more as sociological insights than legal ones; they
note that the Court is frequently used first by the relatively more powerful and enfranchised of a given society, as opposed to by its more marginalized members; it is
not a foregone conclusion that the Court’s work arrivés at universally just outcomes —
quite the opposite. Thus the Court can be an unwitting participant in exclusion.

3.9

Some Implications

This chapter’s title makes reference to the image of a ‘triple helix’. Watson, Crick,
Wilkins and Franklin’s description of the structure of DNA as a ‘double helix’ is expanded, with the treatment of the fundamental human rights of Roma, the Court’s ju
risprudence under the Convention’s substantive articles, and the norm of non-discrimination comprising three intertwined strands of an interlinked chain.
In the brief years since Judge Bonello’s dissent in Anguelova, the ban on racial dis
crimination has moved from the margins of the Court’s preoccupations to its normative core.
In the period of less than a decade and a half, since the Court’s first tentative
steps in Bucklej, the Court has developed a substantial apparatus of law concerning
Roma/Gypsies on the one hand, and the ban on racial discrimination on the other.
These have converged, and legal developments in the area of the ban on racial dis
crimination under European Convention law are due in no small part to the very
troubling developments in anti-Romani racism in Europe post-1989, developments
to which the Court has been compelled to respond. As concerns the ban on discrimi
nation on racial or ethnic grounds, only an extremely limited number of judgments
exist with respect to any ethnic group of other than Roma.121
As concerns Roma/Gypsies, not without internal and external resistance, the
Court has overcome misgivings that Roma may simply be a deviant social group with
uncivilized habits, and has come to accept that, however diverse, Roma/Gypsies are
an historically persecuted ethnic group, one stdll facing considerable burdens of ra
cism, giving rise to racial discrimination today.
As concerns racial discrimination, the Court has come increasingly to recognise
that this harm deserves distinct and rigorous legal attention in its own right, a marginal view on the Court as recently as the late 1990s, although even as late as the
Grand Chamber judgment in Nachova, the Court was still muttering as to the adequacy of treating racially discriminatory elements as inhering in substantive Convention
articles, and not necessarily in need of separate treatment.122 It has, additionally, made
121 A rare example of an ethnic discrimination case ruled on by the Court which does not concern
Roma is Timishev v. Russia, (Applications nos. 55762/00 and 55974/00'), judgment of 13 December
2005. The case concerns ethnic Chechens. The Court’s judgment in the case of Sejdic and Finci v. Bos
nia and Herzegovina, discussed above, concerns Jews and Roma.
122 ‘. .. the authorities’ duty to investigate the existence of a possible link between racist attitudes and an
act of violence is an aspect of their procedural obligations arising under Article 2 of the Convention,
but may also be seen as implicit in their responsibilities under Article 14 of the Convention taken in
conjunction with Article 2 to secure the enjoyment of the right to life without discrimination. Owing
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major strides in elaborating how aUegations of racial discrimination are to be assessed
by a supra-national judicial instance. Cases currendy pending before the Court offer
the Court the opportunity to strengthen also the Buckley/Chapman/Connors jurispru
dence, including by recognizing Article 14 issues in this type of forced eviction
case.123 The Court’s jurisprudence in the area of the ban on racial discrimination is
now arguably more advanced than that of any other international tribunal, and indeed
of many if not most national systems.
The role of particular judges such as Bonello, Pettiti, Costa and Bratza —to name
only several - has been crucial for these advances. So too has the role of certain civil
society organisations —primarily international ones —in addressing the Court to clarify points of law and focus the Court’s attention on directions for aspects of jurispru
dence.
These developments notwithstanding, a number of questions remain open, and
the durability, consistency and quality of the Court’s jurisprudence is open to ques
tion in a number of areas. First of all, it is unclear if, after all detritus is removed, the
Court has established a Standard more coherent than that it will simply base its judg
ment on the individual circumstances of the case at issue. Read in serial, the chain of
judgments Nachova Chamber-Nachova Grand Chamber-Ognyanova and Choban-Cob^aruSashov are particularly resistant to the identification of a clear and consistent approach
by the Court. At one extreme of the Court’s approach to a procedural violation of
Article 14 (Cob^aru), the general level of reports of racist abuse in a given Member
State should trigger investigation of the possibility in any particular case. At another
extreme (Sashov), this is so resoundingly not the case that an allegation of racial dis
crimination in this regard is ‘manifesdy ill-founded’.
In addition, in both Yordanova and Others v. Bulgaria and V.C. v. Slovakia, the Court
appears to have possibly retreated from reading difference of treatment on ethnic
grounds as an Article 14 discrimination issue in all cases, a potentially troubling de
velopment.
The Court’s difficulties in this area shed important light on the nature of the
norm of the ban on racial discrimination. The ban on racial discrimination is among
the strongest norms in international human rights law. The ban is included in every
single major and minor international human rights treaty. In addition, one of the core
treaties of the international human rights law system is devoted specifically to the
eradication of all forms of racial discrimination, and indeed is the only one of the
core human rights treaties to comprise effectively a comprehensive governance pro
gram. For these and other reasons, the ban on racial discrimination is regarded as a
peremptory norm of customary international law, as well as ju s cogens. Racial discrimi
nation is banned everywhere.

to the interplay of the two provisions, issues such as those in the present case may fall to be examined under one of the two provisions only, with no separate issue arising under the other, or may require examination under both Articles....... ’ (Nachova and Others v. Bulgaria, Grand Chamber judgment,
op. cit., para. 161).
123 See inter alia Winterstein and Others v. France (Application no. 27013/07), communicated in September
2008.
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Perhaps more than any other norm of international human rights law, however,
the ban on racial discrimination has a ‘long tail’; in the more than four decades since
the adoption of the International Convention on the Elimination of all Forms of Ra
cial Discrimination, efforts to establish internal consistency within the norm have met
with resistance and provoked backlash; establishment of one area of law has in nearly
every case given rise to a revolt from within, weakening or nullifying aspects of its im
plementation in particular jurisdictions.
These tensions play out on the Court. Due to the force of the norm, the Court
was compelled to respond to the concerns voiced by Judge Bonello. These were effectively the articulation of the requirements of the norm of the ban on racial dis
crimination as articulated within the halls of the Court. The opposing forces are articulated indirectly and, in the main, in non-legal terms. Within the cloaked language of
the Court, they perhaps were best heard in the dissenting opinions to the Grand
Chamber judgment in D.H. and Others v. C%ech Republic. First of all, there is the stung
national pride of the Czech Judge Jungwiert: ‘...a closer examination of the situation
leads me to ask but one question: which country in Europe has done more, or indeed
as much, in this sphere?’124 They are also heard in the dissenting opinion of Judge
Borrego Borrego, who believes that in its Grand Chamber judgment in D.H., the
Court has strayed from its role as a court: ‘This, then, is the Court’s new role: to be
come a second ECRI (European Commission against Racism and Intolerance) and
dispense with an examination of the individual applications .. .’125
Most frequendy, however, these tensions play out in moves by the majority,
against which a minority is brought out into the open. Thus, for example, disagreeing
with the proposition that it would be ‘difficult to transpose to a case where it is al
leged that an act of violence was racially motivated’ the need to dispense with proof
of intent, Judge Sir Nicholas Bratza states, in a concurring opinion in Bekos and
Koutropoulos v. Greece-. ‘I consider that circumstances could relatively easily be imagined
in which it would be justified to require a Government to prove that the ethnic origins of a detainee had not been a material factor in the ill-treatment to which he had
been subjected by agents of the State.’126
One primary source of agonizing within the Court in this context is the perception that, as in the Nachova and Others Chamber judgment, when the Court first assessed a ‘substantive’ violation of Article 14 for reasons of racial discrimination, its
assessment has been perceived as flirting with challenging the sovereign identity of
the Bulgarian state. Was the Nachova Chamber judgment a finding that Bulgaria is a
‘racist state’? Bulgarian authorities seemed both to fear that the judgment implied so,
as well as that such a finding would amount to more than simply a judgment in the
instant case or related to formal legal matters, but rather amounted to a fundamental
condemnation of Bulgarian reality in its totality.

124 D.H. and Others v. C%ech Republic, Grand Chamber judgment, op. cit., Dissenting Opinion of Judge
Jungwiert, para. 13.
125 D.H. and Others v. C%ech 'Republic, Grand Chamber judgment, op. cit., Dissenting Opinion of Judge
Borrego Borrego, para. 7.
126 Bekos and Koutropoulos v. Greece, op. cit., Concurring Opinion of Judge Sir Nicholas Bratza.
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It is noteworthy that the Court returned to the matter of a substantive violation
of Article 14 in an Article 2 or 3 violence cases, only in 2008 in the Stoica judgment.
Perhaps the substantive violation was only possible in the context of an equilibrium
achieved after the Bulgarian revolt, as addressed by the Grand Chamber Nachova
judgment. The Court’s approach in this area is to be tested again in the near future, as
a number of further cases in this area are currently pending with the Court.
Also, as is evident from the summary of the Brumarescu case above, insofar as the
Court works on all sorts of issues prioritized by otherwise oppressive majorities, the
Court’s work on discrimination against Roma can also be seen as a counterbalance to
other exclusionary forces —and a potentially weak counterbalance at that. The Court’s
inroads into Roma exclusion are of necessity limited interventions in an otherwise
complex totality.
It is particularly important that the Court further pursue and elaborate its juris
prudence under Article 14 and Protocol 12 as concerns Roma. The recognition of ra
cial discrimination forms a core part of its remedy. We are still only in the infancy of
understanding the various forces leading to the troubling situation of Roma in Eu
rope. A retreat into addressing human rights issues facing Roma without sufficiënt at
tention to discriminatory dimensions of those issues would deny crucial parts of the
right to remedy for the very serious harm of racial discrimination. While it inevitably
cannot be the case that the mere fact of being Romani would trigger a violation of
the Convention’s discrimination provisions in a case with human rights aspects, a re
treat from the application of Article 14 or, where ratifïed, Protocol 12, in cases such
as Yordanova or the coercive sterilization cases at issue here, where the ethnicity of the
person concerned has manifestly played a role in the harms they have suffered, is a
step in the wrong direction. As noted by Judge Bonello, the Court’s vision and voice
in shaping our understanding of human rights is considerable, to put it mildly. Failures by the Court to recognize the harm of racial discrimination have very wide-ranging implications.
The overall goal of exploring the Court’s jurisprudence in the area of discrimina
tion has been to set out that the cases of coercive sterilization of Romani women —
now that they have begun arriving at the Court —do not arrive into a vacuum. Several
decades of consistent legal challenge to the human rights treatment of Roma in vari
ous parts of the continent have prepared the Court for an understanding of possible
dynamics playing out against Roma in the Council of Europe Member States. In this
sense, the situation is changed utterly since Bucklej v. United Kingdom. At the same
time, close to two decades of dialogue between the Court and Member States on hu
man rights issues pertaining to Roma have conditioned an understanding by States
that negative treatment of Roma and Gypsies will not pass lighdy.
There are currendy circa 120,000 complaints pending before the Court. Only an
estimated one in 20 complaints survives review for admissibility. Review of com
plaints in general now lasts years. The barriers for Roma facing discrimination in
Council of Europe Member States are, for these and a host of other reasons, im
mense. The efflcacy of the Court’s jurisprudence in this area depends on the Member
States themselves finally acting effectively to challenge racial discrimination against
Roma, as well as related forms of human rights abuse. That is, the effectiveness of
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the Court’s law in this area depends on it being incorporated into domestic law and
practice.127
These facts notwithstanding, the developments of the past two decades as con
cerns the practice of the Court in the area of discrimination appear, on the balance,
an improvement on what has come before. Where previously there was silence, Ro
ma have increasingly had the multiplicity of their exclusion recognized by Europe’s
highest human rights tribunal. As a result, governments and others have been compelled to take action to address the troubling situation of Roma in Europe. While it
seems self-evident that governments should focus their attention on the situation of
the most vulnerable, it remains the case that, without the attention of the Court, such
action was frequently missing. Perhaps more importandy, new generations have
learned that such measures are not charity, but rather are due by right. In this sense,
human rights in a supranational legal form indeed actually appear to re-frame auton
omy, particularly where - as in the Council of Europe system - a judicial machinery
exists to give life and meaning to this legal codification.

127 Some authors have argued that ‘pilot judgments’ may strengthen the ability of the Court to have
durable impact at national level. Pilot judgments were introduced through Council of Europe Com
mittee of Ministers Decision (2004)3 ‘on judgments revealing an underlying systemic problem’. The
Court began applying ‘pilot judgments’ in the Grand Chamber judgment in the case of Bronioivski v.
Poland of 22 June 2004, and the Court has used this instrument on a number of other occasions
since then. On the possibility of pilot judgments to address cases concerning minorities, see Sitaropoulos, Nicholas, Implementation o f the European Court o f Human Rights’judgments concerning national minori
ties or wby declaratory adjudication does not help, in European Society of International Law, Conference
Paper Series, Conference Paper No. 4/2011, Tallinn Research Forum, 26-28 May 2011.
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Identifying the Harm: Coercive Sterilization on
Contested Interpretive Terrain
The previous chapter explored the growth in Europe in the strength and complexity
of the norm of the ban on discrimination —and in particular racial discrimination —
and observed how one key instrument of these developments has been concern
about the treatment of Roma. It traced an arc of increasing —albeit imperfect —normative precision. It also noted that this jurisprudence created a favourable context for
the Court’s subsequent engagement on the coercive sterilization of Romani women.
The current chapter turns to examine how the harm of coercive sterilization of
women has been articulated in human rights law and finds contested terrain. Examined below are a number of possible axes: first of all (1), the ban on genocide and
crimes against humanity; secondly, (2) violence against women; third, (3) the norm of
free and informed consent in any intervention in the health field as a core principle of
bio-medical ethics, including as it relates to the right to health under the International
Covenant on Economic, Social and Cultural Rights. The chapter will also explore
briefly the question of the influence of questions of financial incentive on the norm
of free and informed consent. The latter aspect is included as a result of the pre-1990
program of financial incentive included under the umbrella of Czechoslovak policies
on the sterilization of Romani women; and fmally, (4) the harms articulated in the
European Convention on Human Rights, including the ban on degrading treatment
(Article 3); infringements of the right to private and family life (Article 8); infringements of the right to marry and found a family (Article 12); as well as the related is
sues of rights to remedy (Article 13) and the ban on discrimination, including dis
crimination based on sex (Article 14).
In examining how each of these strands might be deemed ‘nascent’ in the sense
of providing a potential framework in which to articulate the harm of coercive sterili
zation of women, the current chapter will show: that (1) above —the law of the ban
on genocide —is removed from the discursive field because of the intolerability of
allowing the possibility that genocide has taken place or is taking place in a Council of
Europe Member State; that although (2) the ban on violence against women and (3)
the right to free and informed consent in any intervention in the health field each
constitute a powerful normative apparatus in their own right, ultimately, they are subsumed into (4) the jurisprudence of the European Court of Human Rights which, by
dint of the sheer power of the Court in shaping European approaches on human
rights, renders the harm in European Convention terms. The chapter concludes with
thoughts as to the implication of this rendition of the articulated harm, as well as re
lated thoughts on the future of the norm.
One source of the difficulty of situating coercive sterilization stems from a nor
mative disagreement about precisely where to situate the act. On the one hand, coer
cive sterilization is classed within a category of extreme harms which the legal order
must treat as pariah. On the other hand, a separate mode of classifying the harm
appears to arise from liberal views of contract, Crossing on the terrain of the body.
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The passages below are organised in part according to these distinct visions of the
harm.

4.1

Extreme Harms

Coercive sterilization has been classed in international law under several distinct sets
of impermissible extreme acts. In the first place, from the early years of the present
international system, where the acts in question are undertaken to destroy, in whole
or in part a national, ethnic, racial or religious group, coercive sterilization is viewed
as a component of the ban on genocide. The efforts of the recent decades to provide
a viable international criminal law system have also seen these acts included as potentially indicative of crimes against humanity and related international criminal acts. On
the other hand, in recent years, coercive sterilization has been included in a series or
continuum of harms classed as violence against women, acts implicating a number of
provisions of international law and increasingly seen as a category of harms in their
own right. This mode of classifying the harm is distinguished again from those described further below, the norm of free and informed consent and the law of the
European Court of Human Rights respectively.
4 .1 .1

Genocide and Ctimes a g a i n s t H

u m a n ity

One way of approaching international law aspects as concerns coercive sterilization is
to begin with the ban on genocide. Article II of the International Convention on the
Prevention and Punishment of the Crime of Genocide, defïnes Genocide as follows:
In the present Convention, genocide means any of the following acts committed widi
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as
such:
a) Killing members of the group;
b) Causing serious bodily or mental harm to members of the group;
c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;
d) bjrposing measures intended to prevent births within the group, (emphasis added)
e) Forcibly transferring children of the group to another group.1
As a related matter, the Rome Statute of the International Criminal Court (ICC),
adopted in July 1998 and in force since 2002, provides, at Article 7(l)(g), that rape,
sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization or other
forms of sexual violence of comparable gravity constitute crimes against humanity
when the constituent elements of the crime are present. Article 8(2)(b)(22) does the
same with regard to war crimes during international conflicts and article 8(2)(e)(6)
1

Convention on the Prevention and Punishment of the Crime o f Genocide, Approved and proposed
for signature and ratification or accession by General Assembly resolution 260 A (III) of 9 Decem
ber 1948, entry into force: 12 January 1951.
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with regard to war crimes during internal conflicts. Article 7(l)(h) recognizes gender
as an independent ground of persecution as concerns to crimes against humanity.2
No one has yet been indicted or convicted of crimes under the Rome Statute related
to coercive sterilization.

4.1.2

Violence against Women

As a conceptual frame, recognition of the problem of violence against women was
limited at the time the International Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW Convention) was drafted in the 1970s. The
concept does not appear explicitly in the Convention, nor are measures to combat the
phenomenon made explicit. The CEDAW Committee and other women’s rights
organs in the international system have devoted extensive energy therefore to elaborating the normative ground for the ban on violence against women. The general
commentaries on this issue adopted have frequently included the coercive steriliza
tion of women within the ambit of the concept of violence against women, as have
subsequent key signposts on the normative highway.
In General Recommendation 12 (1989) on violence against women, the CEDAW
Committee first linked the ban on violence against women to articles 2, 5, 11, 12 and
16 of the Convention. However, the Committee revisited the issue a mere three years
later, in considerably elaborated form. CEDAW General Recommendation 19 (1992)
sets out the following parameters for understanding violence against women within
an international human rights law framework:
6.

The Convention in article 1 defmes discrimination against women. The definition of discrimination includes gender-based violence, that is, violence that is directed against a woman because she is a woman or that affects women disproportionately. It includes acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty. Genderbased violence may breach specific provisions of the Convention, regardless of
whether those provisions expressly mention violence.
7. Gender-based violence, which impairs or nulüfies the enjoyment by women of
human rights and fundamental freedoms under general international law or un
der human rights conventions, is discrimination within the meaning of article 1
of the Convention. These rights and freedoms include:
a) The right to life;
b) The right not to be subject to torture or to cruel, inhuman or degrading
treatment or punishment;
c) The right to equal protection according to humanitarian norms in time of in
ternational or internal armed conflict;
d) The right to liberty and security of person;
e) The right to equal protection under the law;
2

Rome Statute of the International Criminal Court, circulated as document A/CONF.183/9 of 17
July 1998 and corrected by process-verbaux of 10 November 1998, 12 July 1999, 30 November 1999, 8
May 2000, 17 January 2001 and 16 January 2002.
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f)

The right to equality in the family;

g)

The right to the highest Standard attainable of physical and mental health;

h) The right to just and favourable conditions of work.3
The same General Recommendation sets out that, under Article 16 ‘(and article 5)’,
‘Compulsory sterilization or abortion adversely affects women’s physical and mental
health, and infringes the right of women to decide on the number and spacing of
their children.’4
The CEDAW Committee also drew a direct link between violence against wom
en on the one hand, and women’s health on the other, when it adopted General Rec
ommendation 24 (Article 12: Women and Health).5 General Recommendation includes provisions against coercive measures, including sterilization.6
During the 1990s, attention to the problem of violence against women gathered
considerable pace. The Declaration and Platform for Action produced at the 1995
Beijing Women’s Conference explicidy linked the concept of violence against women
with forced sterilization:
Acts of violence against women also include forced sterilization and forced abortion,
coercive/forced use of contraceptives, female infanticide and prenatal sex selection.7
Commenting on the Beijing Declaration and Platform for Action, the UN Special
Rapporteur on Violence against Women subsequently noted that:
The Platform for Action, by including violence against women, along with women
and armed conflict and the human rights of women, among its 12 critical areas of
concern, placed a priority on the importance of responding to violence-related issues
in achieving advancement of women. Widiin the context of the intense debates that
took place during the negotiations in Beijing, various forms of sexual assault on
women that were not specifically mentioned in the Declaration became specifïed.
These include: systematic rape and forced pregnancy during armed conflict, sexual
slavery, forced sterilization and forced abortion, female infanticide and prenatal sex
selection. The review of the implementation of the Platform for Action that took
place at the twenty-third special session of the General Assembly in 2000 clearly
demonstrated that violence against women had become a priority issue on the agenda
of many Member States and that significant steps had been taken to address the
problem, in some cases even before the adoption of the Platform for Action.8

3
4
5

United Nations Committee on the Elimination of Discrimination Against Women, General Recom

mendation No. 19 (llth session, 1992), paras. 6-7.
Ibid., para. 22.

6
7

United Nations Committee on the Elimination of Discrimination Against Women, General Recom
mendation No. 24 (20tb session, 1999), para. 5.
Ibid., para. 22.
Fourth World Conference on Women, Declaration and Plan o f Action, Beijing, China, September 1995,

8

para. 115.
Commission on Human Rights, Sixtieth session, Integration o f the Human Rights o f Women and the Gender

Perspective: Violence Against Women: Towards an Effective Implementation o f International Norms to End Vio-

128

Identijying the Harm
The CEDAW Committee has had only limited opportunity to review individual cases
and to apply the conceptual apparatus developed in General Recommendations 12
and 19 on violence against women, because an individual petidon mechanism under
the CEDAW Convention has only existed since December 2000 as a result of the
coming-into-force of the Optional Protocol to the CEDAW Convention.9 In its early
case law, the Committee has had the opportunity to examine several cases involving
violence against women —most notably two cases against Hungary, one involving do
mestic violence (A. Tv. Hungary) and the other the coercive sterilization of a Romani
woman (A.S%. v. Hungaty). These cases merit brief discussion, among other things be
cause the harms identified under the CEDAW Convention are strikingly different.
A.T. v. Hungary concerned the regular, serial assault of Ms. A.T. and her two chil
dren by Ms. A.T.’s common law husband, Mr. L.F., the father of the two children.
Beginning in March 1998 and continuing even after he moved out of their common
apartment, Mr. L.F. battered Ms. A.T. severely on a number of occasions. Ms. A.T.
obtained medical certificates concerning ten such incidents. Civil and criminal proceedings against Mr. L.F. were ineffective. Mr. L.F. remained at large during criminal
proceedings and at liberty to assault her and their children again. In civil proceedings,
courts equivocated on barring Mr. L.F. from her dwelling, because the flat in question was common property between them. Ms. A.T. was unable to seek protection at
a shelter for battered women, because none could accommodate her children, one of
whom was disabled.
Following both finding Ms. A.T.’s complaint admissible and ordering interim
measures, with direct reference to General Recommendation 19, the CEDAW Com
mittee concluded that Hungary had violated article 2 (a), (b) and (e), as well as articles
5 (a) and 16 of the Convention. The Committee thus in this case read the ban on the
harms in A T. as arising from three elements of the CEDAW Convention: (1) the obligation of adopt laws and otherwise undertake measures to embody the principle of
equality between men and women and to ban effectively discrimination against wom
en, set out in Est under Article 2; (2) the obligation under CEDAW Article 5(a) to
modify the social and cultural patterns of conduct of men and women, with a view to
achieving the elimination of prejudices and practice based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and wom
en; and (3) the obligation under CEDAW Article 16 to take all appropriate measures
to eliminate discrimination against women in all matters relating to marriage and fam
ily relations.10
Important for the purposes of the current thesis is that the CEDAW positions as
articulated in CEDAW General Comment 19 and in A.T. v. Hungary have been
transposed into European Court of Human Rights jurisprudence as a result of the
Court’s judgment in the case of Opu^ v. Turkey. Opu% concerned a woman who had
lence against Women, Report of the Special Rapporteur on violence against women, its causes and con9
10

sequences, Yakin Ertürk, E/CN.4/ 2004/66, 26 December 2003, para. 25.
A/RES/54/4, 15 October 1999.
United Nations Committee on the Elimination o f Discrimination Against Women (CEDAW), Views

o f the Committee on the Elimination o f Discrimination against Women under article 7, paragraph 3, o f the Optional
Protocol to the Convention on the Elimination o f A.U Forms o f Discrimination against Women, Communication
No. 2/2003, Ms. A.T. v. Hungary (views adopted on 26 January 2005, thirty-second session).

129

Chapter 4
been repeatedly assaulted and threatened with assault by her husband, with the Turkish authorities repeatedly declining to take action effective to protect her from fur
ther abuse. Uldmately, the string of attacks became so extreme that Ms. Opuz’s hus
band killed her mother. Ruling in the case, the European Court of Human Rights
held that ‘the applicant has been able to show ... the existence of a prima facie indication that the domestic violence affected mainly women and that the general and
discriminatory judicial passivity in Turkey created a climate that was conducive to do
mestic violence’.11 It went on to hold that ‘Bearing in mind its finding above that the
general and discriminatory judicial passivity in Turkey ... the Court considers that the
violence suffered by the applicant and her mother may be regarded as gender-based
violence which is a form of discrimination against women. Despite the reforms carried out by the Government in recent years, the overall unresponsiveness of the judi
cial system and impunity enjoyed by the aggressors, as found in the instant case, indi
cated that there was insufficiënt commitment to take appropriate action to address
domestic violence. . . . ’12 There were therefore violations of Article 14 (non-discrimination), taken in conjunction with Articles 2 (right to life) and Article 3 (ban on tor
ture or inhuman or degrading treatment or punishment). In its judgment in the case,
the Court made explicit reference to both the CEDAW decision in A.T. v. H ungay
and to CEDAW General Recommendation 19.
The CED AW Committee’s findings in A.T. diverge somewhat from those in the
case of A. S% v. Hungary, which is both the only CEDAW ruling in an individual
complaint of coercive sterilization, as well as the only case of coercive sterilization
brought to date before an international tribunal against Hungary. Ms. A. Sz. was deprived of the possibility to have children after doctors in the north-eastern town of
Nyl'regyhaza pressured her into an operation, undertaken during procedures to remove the foetus after she miscarried, which doctors presented as necessary. In explaining the sterilization procedure to her while she was in a state of shock, the doc
tors used Latin terminology, which she did not understand. In finding Hungary in
violation of the Convention, the CEDAW honed in on different provisions of the
CEDAW Convention than it had in A. T. v. Hungary.
The violations in A. S%. derived from three provisions of the Convention: Article
10(h), Article 12 and Article 16(l)(e). Article 10 is the CEDAW Convention’s guarantee of equality between men and women in the field of education, with Article 10(h)
specifically concerned with access to specific educational information to help to ensure the health and well-being of families, including information and advice on family
planning. Article 12 guarantees equality between men and women in the field of
health care. While in A.T. the Committee found Hungary in violation of Article 16 in
its entirety, in A. S%. the Committee derived the violation from the specific provi
sions of Article 16(l)(e), guaranteeing men and women same rights to decide freely
and responsibly on the number and spacing of their children and to have access to
the information, education and means to enable them to exercise these rights. The
Committee made explicit reference to its general recommendation 19 on violence
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European Court of Human Rights, Opu% v. Turkey (Application no. 33401/02), judgment (Grand
Chamber), 9 June 2009, para. 198.
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against women in its findings under Article 16(1).13 The CEDAW Committee’s
reading of the facts in the A, S%. coercive sterilization case as implicating different
CEDAW law than that of the A.T. domestic violence case would seem to indicate
that while the violence against women discourse has provided an important frame work for viewing a range of anathema practices and acts, in law this is a broad set,
with any given act potentially implicating different provisions of law.
The development of violence against women discourse has added a welcome ele
ment of urgency to discussions of a number of acts undertaken regularly against
women, coercive sterilization among them. In this sense it is an important series of
moves within international human rights law. Insofar as it is preoccupied primarily
with extreme breaches of law, as well as of performing the important human rights
work of reclassifying the ‘normal’ as fundamentally intolerable, it sits in a separate
normative universe from the norm of free and informed consent. The latter concept,
developed effectively from the aboriginal liberal doctrine of contract, has sought to
displace core medical doctrines — key among them the doctrine of paternalism —
which posit a hierarchical relationship between doctor and patiënt and, indeed, in its
extreme form, that the medical arts depend upon keeping a patiënt in a state of total
or partial ignorance. Informed consent has also been crucial in reinforcing the Hippocratic doctrine that the doctor’s obligations are solely to the health of the patiënt, an
idea which came under assault in the 19* and 20* centuries as a result of movements
such as biological racism, criminal biology, eugenics and others. The doctrine of free
and informed consent arguably seeks the more prescriptive terrain, aiming to provide
precise guidance as to the rights of the patiënt in a bio-medical context. It is to the
doctrine of informed consent in the field of bio-medicine that the next sections turn.

4.2

Informed Consent as a Core Principle o f Human Rights in the Field of
Bio-Medicine

4.2.1

Overview: Informed Consent as a Core Principle in the Field ofBioMedicine

The idea that a doctor might owe responsibilities to impersonal entities beyond the
patiënt (‘society’, ‘the nation’, etc.) is a modern idea. The involvement of doctors in
eugenics14 advanced the possibilities for abuses of the patiënt to be justified through
reference to larger abstractions (‘society’, ‘the nation’, etc.) and carried this to extremes, particularly when doctrines of racial superiority were most politically ener-
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Committee on the Elimination of Discrimination against Women, Thirty-sixth session, 7-25 August
2006, Views, Communication No. 4/2004, A.S% v. Hungary, CEDAW/C/36/D/4/2004, para. 11.4.
The author follows Bucur, who in turn foliows Dikötter in using the term ‘eugenics’ to mean,
broadly, ‘not so much a clear set of scientific principles as a ‘modern’ way of talking about social
problems in biologizing terms’ (Dikötter, Frank, ‘Race Culture: Recent Perspectives on the History
o f Eugenics’, American Historica/ Review 103, No.2, April 1998, p. 467, quoted in Bucur, Maria, Eugen
ics andModemi^ation in Interwar Romania, Pittsburgh: University of Pittsburgh Press, 2002, p. 5).
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gized in the middle of the twentieth century.15 However, we live daily with lesser
forms of the balance between responsibilities to the individual patiënt on the one
hand, and ‘responsibilities by the medical practitioner to the public’ on the other.
This is indeed one key idea captured by the phrase ‘public health’, a conceptual frame
not absolutely and clearly distinguished from some of its now discredited predecessors.16
A number of these influences are neutral, or even arguably benign. For example
(to name only one), in deciding whether or not to prescribe antibiotics, a doctor will
(should) weigh the decision against considerations of impact on the patient’s future
ability to fight disease if the given anti-biotic is prescribed. This would be a consideration based solely on the benefit to the given patiënt. However, doctors may also con
sider the general impact on the resistance to treatment of the bacteria in question,
because the more antibiotics enter general circulation, the more the development of
resistant strains is likely to be provoked. Where doctors allow such considerations in
to decisions about prescription, they allow considerations beyond the good of the in
dividual patiënt to inform treatment.17 This form of reliance on the public good is
undoubtedly fully legitimate.
Considerably more weighty forms of intrusion into the interests of the patiënt
have been seen in recent debates about the limits of patiënt confidentiality. Some of
these —laws requiring doctors to report signs of irregular or illegal abortion, laws
requiring doctors to violate patiënt confidentiality in case of infectious disease —endorse violations of privacy and confidentiality rights in ways that seem unjustifiable.
However, courts have been pressed to explore —and have found —limits to patiënt
confidentiality, as seen for example in recent U.S. judgments endorsing violations of
patiënt confidentiality by psychotherapists in cases where (1) a threat of harm is serious and imminent and (2) the harm can be averted only by means of disclosure by the
therapist.18 A potentially more devastating series of observations arises from the view
that, in an era of rampant technological progress, ‘health rationing’ is a frequently
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See especially Proctor, Robert, Racial Hygiene: Medicine under the Na^is, Cambridge, Massachusetts:
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Europe, when the Czech eugenicist Ladislav Haskovec published the essay ‘Snahy verejného zdravotnictvi ve smlouvë manzelské’ (‘Public Health Efforts in the Marriage Contract’) (cited in Simünek, Michal, ‘Eugenics, Social Genetics, and Racial Hygiene: Plans for Scientifics Regulation of Hu
man Heredity in the Czech Lands, 1900-1925’, in Turda, Marius & Weindling, Paul J. (eds), Blood and
Homeland: Eugenics and Racial Nationalism in Central and Southeast Europe 1900-1940, Budapest: Central
European University Press, 2007, p. 146.
There is widespread disparity between European countries in rates of prescription of antibiotics (see
inter alia https://www.grace-lrti.org/NR/.../GRACEOlownpressrelease.doc, accessed 24July 2010).
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Appeals for the Ninth Circuit held that there is a ‘dangerous patiënt’ exception to the psychotherapist’s obligation of confidentiality, which permits a psychiatrist to testify against a patiënt.
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hidden but nevertheless omnipresent introduction of utilitarian considerations19 into
individual decisions about health care.20
Intrusions into the rights of patients justified by reference to an abstract ‘health
of the nation’, ‘health of society’ or ‘public good’ led to very dramatic abuses during
the 20* century. In recent years, the United Nations Committee on Economic, Social
and Cultural rights has endeavoured to articulate the limits of such justifications in
the development of the norm of the right to the highest attainable standards of
physical and mental health, provided in Article 12 of the International Covenant on
Economic, Social and Cultural Rights. The Committee’s General Comment 14 on the
right to health states:
Issues of public health are sometimes used by States as grounds for limiting the exercise of other fundamental rights. The Committee wishes to emphasize that the Covenant’s limitation clause, article 4, is primarily intended to protect the rights of individuals rather than to permit the imposition of limitations by States. Consequendy a
State party which, for example, restricts the movement of, or incarcerates, persons
with transmissible diseases such as HIV/AIDS, refuses to allow doctors to treat per
sons believed to be opposed to a government, or fails to provide immunization
against die community’s major infectious diseases, on grounds such as national security or the preservation of public order, has the burden of justifying such serious
measures in relation to each of the elements identified in article 4. Such restrictions
must be in accordance with the law, including international human rights standards,
compatible with the nature of the rights protected by the Covenant, in the interest of
legitimate aims pursued, and stricdy necessary for the promotion of the general wel
fare in a democratie society.21
The development of the norm of informed consent develops inter alia in response to
recognition of threats arising from utilitarian or other public health considerations on
decisions about the health care of persons, including explicit or covert eugenics con
siderations.
The requirement of consent in the field of medicine appears to emerge as a late
19* century response to medical experimentation on human beings as part of
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searches for cures for tuberculosis, syphilis, and other scourges.22 The principle of in
formed consent in medicine entered post-war law and ethics first via the so-called
Nuremberg Code of 1947. The code is a list of ten principles included in the 19 Au
gust 1947 verdict in the so-called ‘Doctors Trial’ against 23 persons (20 of whom
were doctors), involved in Nazi war crimes, the first of the Nuremberg war crimes
prosecutions.23 The Code was a reaction to the percepüon that Nazi experimenta
tion24 on Jews, Gypsies, persons with disabilities and others in death camps such as
Auschwitz-Birkenau during World War II had among other things arisen because of a
perceived inadequate border shielding human beings from use in the service of scientifïc inquiry, and specifically because the defence had included argumentation to the
effect that experiments carried out in the death camps had differed litde from pre-war
experiments. The legal argument that there was no law that differentiated between le
gal and illegal experiments had also been put forward as a (failed) argument by the de
fence for dismissing the cases.
The explicit subject of the Nuremberg Code is medical experimentation, but
medical practice haunts its perimeter, and the Code is taken as a key basis for postwar medical ethics generally. The first of ten numbered items of the Code reads:
The voluntary consent of the human subject is absolutely essential. This means that
the person involved should have legal capacity to give consent; should be so situated
as to be able to exercise free power of choice, without the intervention of any ele
ment of force, fraud, deceit, duress, overreaching, or other ulterior form of constraint
or coercion; and should have sufficiënt knowledge and comprehension of the elements of the subject matter involved as to enable him to make an understanding and
enüghtened decision. This latter element requires that before the acceptance of an affirmative decision by the experimental subject there should be made known to him
the nature, duration, and purpose of the experiment; the method and means by which
it is to be conducted; all inconveniences and hazards reasonably to be expected; and
the effects upon his health or person which may possibly come from his participation
in the experiment.
The duty and responsibility for ascertaining the quality of the consent rests upon each
individual who initiates, directs, or engages in the experiment. It is a personal duty
and responsibility which may not be delegated to another with impunity.
The principle was reaffirmed in declarative form at international level on repeated
occasions throughout the post-war period. Thus, for example, the 1964 ‘Declaration
22
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Vollmann, Jochen & Rolf Winau, ‘Informed Consent in Human Experimentation before the Nur
emberg Code’, BMJ 1996;313:1445-1447, at: http://www.bmj.com/cgi/content/full/313/7070/
1445 (accessed 21 March 2010).
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KarlBrandt, et al., English Transcript: p. 10718 (14July 1947)).
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of Helsinki: Recommendations guiding physicians in biomedical research involving
human subjects’ includes the provision that:
In any research on human beings, each potential subject mustbe adequately informed
of the aims, methods, anticipated benefits and potential hazards of the study and the
discomfort it may entail. He or she should be informed that he or she is at liberty to
abstain from participation in the study and that he or she is free to withdraw his or
her consent to participation at any time. The physician should then obtain the subject’s freelygiven informed consent, preferably in writing.25
The norm of free and informed consent in matters related to family planning —and
by implication sterilization —explicitly enters international human rights law via the
Article 10(h) guarantee in the 1979 International Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW), setting out that States par
ties have an obligation to take ‘all appropriate measures’ to ensure ‘the health and
well-being of families, including information and advice on family planning’.
In recent years, a number of international bodies have rendered ever more explicit normative guidance on the right to free and informed consent as a core princi
ple of the rights of the patiënt. For example, in 1994, the World Health Organisation’s (WHO) European consultation meeting on the rights of patients, held in Am
sterdam in March 1994, endorsed a document entitled Principles o f the rights ofpatients in
.Europe. This includes, with regard to information, that ‘Patients have the right to be
fully informed about their health status, including the medical facts about their condition; about the proposed medical procedures, together with the potential risks and
benefits of each procedure; about alternatives to the proposed procedures, including
the effect of non-treatment; and about the diagnosis, prognosis and progress of treat
ment. ... Information must be communicated to the patiënt in a way appropriate to
the latter’s capacity for understanding, minimizing the use of unfamiliar technical terminology.’26 In addition, as concerns ‘consent’, the WHO Europe document states
‘The informed consent of the patiënt is a prerequisite for any medical intervention.’27
Similarly, in 2005, the UNESCO General Assembly adopted a ‘Universal Decla
ration on Bioethics and Human Rights’. This includes the following:
Article 5 —Autonomy and individual responsibility
The autonomy of persons to make decisions, while taking responsibility for those de
cisions and respecting the autonomy of others, is to be respected. For persons who
are not capable of exercising autonomy, special measures are to be taken to protect
their rights and interests.
25
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Article 6 —Consent
1. Any preventive, diagnostic and therapeutic medical intervention is only to be carried out with the prior, free and informed consent of the person concerned, based on
adequate information.
The consent should, where appropriate, be express and may be withdrawn by the
person concerned at any time and for any reason without disadvantage or prejudice.28

4.2.2

Free and Informed Consent and Contraceptive Sterilization

In particular as regards contraceptive sterilization, in March 2011, the International
Federation of Gynaecology and Obstetrics (FIGO) issued new ethics guidelines as
relates to female contraceptive sterilization. As a contextual matter, these recognize in
particular ‘a long history of forced and otherwise non-consensual sterilizations of
women, including Roma women in Europe and women with disabilities’.29 The
guidelines also importantly recognize that sterilization for prevention of future pregnancy cannot be ethically justifted on grounds of medical emergency: ‘Even if a fu
ture pregnancy may endanger a woman’s life or health, she will not become pregnant
immediately, and therefore must be given the time and support she needs to consider
her choice. Her informed decision must be respected, even if it is considered liable to
be harmful to her health.’30 Core elements of the FIGO guidelines include:
1. No woman may be sterilized without her own, previously given informed consent,
with no coercion, pressure or undue inducement by healthcare providers or institutions.
2. Women considering sterilization must be given information of their options in the
language in which they communicate and understand, through translation if necessary, in an accessible format and plain, nontechnical language appropriate to the indi
vidual woman’s needs. Women should also be provided with information on nonpermanent options for contraception. [.. .]31
In his February 2013 report to the UN Human Rights Council on torture and illtreatment in health care settings, the UN Special Rapporteur on Torture cited the
new FIGO guidelines, noting, ‘the International Federation of Gynaecology and Ob
stetrics emphasized that “sterilization for prevention of future pregnancy cannot be
ethically justified on grounds of medical emergency. Even if a future pregnancy may
endanger a woman’s life or health, she ... must be given the time and support she
28
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needs to consider her choice. Her informed decision must be respected, even if it is
considered liable to be harmful to her health.”‘32 As will be seen, the UN Special
Rapporteur’s groundbreaking intervention into this thematic area is in large part due
to action in a number of countries to combat coercive sterilization, including those
under discussion here.
The new guidance by FIGO develops earlier engagements with similar material.
In 2000, FIGO adopted a ‘Resolution on Professional and Ethical Responsibilities
Concerning Sexual and Reproductive Rights’. In the Resolution, the FIGO General
Assembly, ‘Calls upon all members of the profession to: stand for women’s sexual
and reproductive rights in their countries respect and protect women’s rights in their
daily practice ... These rights rest on the recognition of the basic right of all couples
and individuals to decide freely and responsibly the number, spacing and timing of
their children, and to have the information and means to do so; and the right to attain
the highest Standard of sexual and reproductive health. It also includes their right to
make decisions concerning reproduction free of discrimination, coercion and vio
lence. The human rights of women include their right to have control over and de
cide freely and responsibly on matters related to their sexuality, including sexual and
reproductive health, free of coercion, discrimination and violence, as expressed in hu
man rights documents.’33
In 2004, FIGO published a Code of Ethics on Sexual and Reproductive Rights.
This includes, in a subsection on Women’s Autonomy and Confïdentiality, provisions
that medical professionals should ‘Support a decision-making process, free from bias
or coercion, which allows women to make informed choices regarding their sexual
and reproductive health. This includes the need to act only on the basis of a fully in
formed consent or dissent, based on adequate provision of information and education to the patiënt regarding the nature, management implications, options and outcomes of choices. In this way, healthcare professionals provide women with the op
portunity to consider and evaluate treatment options in the context of their own life
circumstances and culture.’34

4.2.3

Free andInfotmed Consent’s Inverse: Coercion

Acts in the health field which are not carried out with free and informed consent are
often in the normative guidance called ‘involuntary’.35 Sterilization carried out with
out free and informed consent is also in some guidance referred to as ‘forced’.36 As a
term of legal art however, ‘coercion’ —a term frequendy found in the criminal or contraventional law of national legal systems —appears to better describe an absence of
32
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Rights: Code of Ethics’, ƒ Obstet GynecolInd., Vol. 54, No. 4, July/August 2004, p. 406, para. B (l).
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free and informed consent, and thus the violation of rights concerned. Above all, it is
unclear how a sterilisation act might be ‘involuntary’, while not at the same time being
coercive, and so the tendency to develop a binary legal vocabulary in this regard is
troubling.
The UN Committee on the Elimination of Discrimination Against Women has,
in its General Recommendation 24, drawn an explicit link between coercion on the
one hand, and ‘non-consensual sterilization’ on the other, setting out that States
‘should not permit forms of coercion such as non-consensual sterilization, mandatory
testing for sexually transmitted diseases or mandatory pregnancy testing as a condition of employment that violate women’s rights to informed consent and dignity.’37
Under international law, the meaning of coercion has been particularly elaborated
in the International Criminal Court’s work on rape as an international criminal act.
Thus, in Akajesu, the Rwanda Tribunal Chamber One held that rape constitutes: ‘a
physical invasion of a sexual nature, committed on a person under circumstances
which are coercive. Sexual violence which includes rape is considered to be any act of
a sexual nature which is committed on a person under circumstances which are coer
cive’.38 Under the Rome Statute of the International Criminal Court Elements of
Crimes provisions, Article 7(l)(g) rape occurs when:
1. The perpetrator invaded the body of a person by conduct resulting in penetration,
however slight, of any part of the body of the victim or of the perpetrator with a sex
ual organ, or of the anal or genital opening of the victim with any object or any other
part of the body.
2. The invasion was committed by force, or by threat of force or coercion, such as
that caused by fear of violence, duress, detention, psychological oppression or abuse
of power, against such person or another person, or by taking advantage of a coer
cive environment, or the invasion was committed against a person incapable of giving
genuine consent. [•••]39
As a description of possibilities for establishing a lack of free and informed consent,
the latter provision, if treated as a non-exhaustive list, would be available to assess the
existence of ‘coercion’, ‘involuntariness’ or ‘force’ in cases where the free and in
formed consent of the person concerned for an act of contraceptive sterilization may
be in question.
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United Nations Committee on the Elimination of Discrimination Against Women, General Recom

mendation No. 24, op.cit., para. 22.
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International Criminal Tribunal for Rwanda, Chamber 1, Judgment, Prosecutor v. Jean Paul Akayesu,
Case No. ICTR-96-4-T, Decision of 2 December 1998, para. 598.
Elements of Crimes, para. Article 7 (1) (g)-l Crime against Humanity of Rape. The Elements of
Crimes are reproduced from the Official Records of the Assembly of States Parties to the Rome
Statute of the International Criminal Court, First session, New York, 3-10 September 2002 (United
Nations publication, Sales No. E.03.V.2 and corrigendum), part II.B. The Elements of Crimes
adopted at the 2010 Review Conference are replicated from the Official Records of the Review Con
ference of the Rome Statute of the International Criminal Court, Kampala, 31 May-11 June 2010
(International Criminal Court publication, RC/11). The Elements of Crimes are available at: http://
www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOf
CrimesEng.pdf (accessed 4 January 2013).
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4.2.4

Coercive Aspects ofFinancialIncentive

The problem of informed consent in the context of financial incentive has also played out in law. Questions of financial incentive are relevant for consideration here,
since pre-1990 Czechoslovak policies on the sterilization of Romani women included
cash payments in exchange for undergoing sterilization. This fact has acted as (one of
many) obstacles to effective remedy, as many among the public-at-large believe, approximately, that ‘Gypsies were paid once for being steriüzed, and now they want to
be paid a second time’.
Among the most extensive explorations of the impact of financial incentive on
human rights issues has arisen in the context of a case, generally referred to as ‘Baby
Af, ruled on by the New Jersey Supreme Court. The Babj M case concerned a surrogacy contract concluded in 1985 between the husband of a married couple, Mr. William Stern, and the wife of another married couple, Mrs. Mary Beth Whitehead. Al
though apparendy biologically capable of bearing children, Mr Stern’s wife, Mrs. Elizabeth Stern, and her husband had for a number of reasons concluded that her bear
ing children would be undesirable and indeed medically risky. As a result, via an agency, they concluded an agreement with Mrs. Whitehead, that she would become preg
nant using Mr. Stern’s sperm, carry the baby to term, and then turn it over to Mr. and
Mrs. Stern. The contract they concluded involved the payment of money to Mrs.
Whitehead and the agency, as well as stipulations that Mrs. Whitehead would make
every effort to terminate her own parental rights over Baby M.
Following the birth, Mrs. Whitehead initially turned Baby M over to the Sterns,
but upon doing so, suffered an emotional collapse such that, by the evening of the
same day, she returned to the Sterns to request that they return the baby to her for
one week, after which she would surrender it. Apparendy fearing that Mrs. White
head might commit suicide, the Sterns did so. Mrs. Whitehead then fled with the
child. After one effort to recover Baby M from her at her New Jersey home, Mrs.
Whitehead and her husband fled the state with Baby M, living as a fugitive in Florida
hotels for a number of weeks.
New Jersey authorities, including a first instance trial court, viewed the matter as
concerning primarily contract law. Mary Beth Whitehead was deemed in breach of
her agreement with William Stern, and the sole matter for the authorities was to enforce the contract. However, the New Jersey Supreme Court overturned the lower
court ruling, and held instead that what was at issue was an adoption concluded for
the purposes of financial gain, and therefore illegal under New Jersey statutes. At the
time, New Jersey had no statutory laws governing surrogacy. In setting out what
grounds existed for distinguishing the case from one governed by contract law, New
Jersey Chief Justice Robert N. Wilentz ruled as follows:
The surrogacy contract violates the policy of this state that the rights of natural par
ents are equal concerning their child, the father’s right no greater than the mother’s ...
Under the contract, the natural mother is irrevocably committed before she knows
the strength of her bond with the child. She never makes a totally voluntary, in
formed decision, for quite clearly any decision prior to the baby’s birth is, in the most
important sense, uninformed, and any decision after that, compelled by a pre-existing

139

Chapter 4
contractual commitment, the threat of lawsuit, and the inducement of a $10,000
payment is less than totally voluntary.. .40
We need not be concerned with all aspects of the decision here. Crucial for our purposes is the fact that Chief Justice Wilentz grounds his act of removing the matter
from contract law to adoption law in three core human rights law elements: (i) equality law; (ii) coercion arising in the absence of informed consent; and (iii) the best
interests of the child.41 Chief Justice Wilentz then moves to hold that, whatever the
primacy of informed consent, it may be overridden by something which he names
‘values’:
In the scheme contemplated by the surrogacy contract in this case, a middle man,
propelled by profït, promotes the sale. Whatever idealism may have motivated any of
the participants, the profït motive predominates, permeates and ultimately governs
the transaction. The demand for children is great and the supply small ... The point
is made that Mrs. Whitehead agreed to the surrogacy arrangement, supposedly fully
understanding the consequences. Putting aside the issue of how compelling her need
for money may have been, and how significant her understanding of the conse
quences, we suggest that her consent is irrelevant (emphasis added). There are, in a civilized
society, some things that money cannot buy ... There are, in short, values that a soci
ety deems more important than granting to wealth whatever it can buy, be it labor,
love or life. .. .42
Chief Justice Wilentz then moves on to assess the coercion as arising primarily from
the fïnancial incentive:
The surrogacy contract creates, it is based upon, principles that are directly contrary
to our laws. It guarantees the separation of a child from its mother; it looks to adop
tion regardless of suitability; it totally ignores the child; it takes the child from the
mother regardless of her wishes and her maternal fitness; and it does this, it accomplishes all of its goals, through the use of money.43
Finally, Chief Justice Wilentz draws a link between the coercion of money offered in
the context of surrogacy, and the degradation of women:
Beyond that is the potential degradation of some women that may result from this ar
rangement. In most cases, of course, surrogacy may bring satisfaction, not only to the
infertile couple, but to the surrogate mother herself. The fact, however, that many
40
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Wilentz, Chiefjustice Robert N., The Matter o f Baly M, Supreme Court of New Jersey, 1988. 109 N.J.
396 537 A.2d 1227, reprinted in Elshtain, Jean Bethke and J Timothy Cloyd (eds.), Politics and the
Human Body: Assault on Dignity, Nashville and London: University of Vanderbilt Press, 1995.
It is noteworthy that C hiefjustice Wilentz describes the latter principle as ‘settled law1 for the purposes of New Jersey adoption law, despite the fact that the United States has never ratified the Con
vention on the Rights o f the Child and, indeed, that the Convention was only actually adopted one
year after the ruling, in 1989.
Wilentz, op. cit., pp. 82-83.
Ibid., p. 84.
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women may not perceive surrogacy negatively but rather see it as an opportunity
does not diminish its potential for devastation to other women.44
The logic and force of the New Jersey Supreme Court’s ruling in the Baby M case is
relevant for our purposes for several reasons. In the Czechoslovak context, financial
incentive was offered for undergoing sterilization, and there are indications —par
ticularly arising from the Czechoslovak Prosecutors’ investigation into the issue in the
early 1990s —that money was a compelling factor in a number of decisions to undergo sterilization, particularly during the 1980s.45 The Czechoslovak cases are distinguished from Baby M surrogacy concerns in that (i) in Czechoslovakia, eugenics considerations were explicitly weighing on public policy; and (ii) under Communism,
there is a presumption that money has a different function to its role in capitalism.
Nevertheless, the principle is introduced that requirements of equality and bans on
degrading treatment (both social and legal norms in Czechoslovakia under Commu
nism), to name only two of the values at play in the New Jersey Supreme Court deci
sion, might trump informed consent, where money has played a coercive role in exacting agreement. This will of course be particularly true in instances in which anath
ema values —eugenics, racial discrimination —have played a role together with money
in producing the coercive force. More broadly, the reasoning of the New Jersey Su
preme Court sheds light on our understanding of the idea of a ‘coercive environ
ment’, as the Court articulates a field of possible circumstances which might give rise
to such an environment.

4.3

The Council of Europe, Bio-medicine and Human Rights

The Council of Europe has undertaken extensive work in die area of biomedicine
and human rights. Beginning in the late 1970s, the Committee of Ministers and the
Parliamentary Assembly have repeatedly issued resolutions and recommendations in
matters concerning biomedical issues and human rights. In 1997, the Council of
Europe adopted a specific convention concerning biomedicine and human rights, and
this has since been supplemented by several additional protocols. Finally, biomedical
issues have arisen both in cases adjudicated by the European Court of Human Rights,
as well as under the European Social Charter and Revised European Social Charter.
The Council of Europe’s arrival at placement of the norm of free and informed
consent at the centre of biomedicine and human rights concerns has by no means
been a straight line. Also, given the legacy of coercive sterilization in Europe, the
marginality of attention to the Council of Europe’s early work in the area is noteworthy. It appears that a primary concern in the formation of human rights standards in
the field of biomedicine stemmed primarily from possibilities of abuse arising from
advances in technology, rather than any particular anxiety about abuses of persons
carried out wilfully by doctors and other health or social work professionals. This is
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See Chapter 2.
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noteworthy, given the legacy of the twentieth century and its direct influence on the
founding of the Council of Europe.
The sections below examine the work of the Council of Europe’s Committee of
Ministers and Parliamentary Assembly in the field of biomedicine and human rights,
leading to the Council of Europe’s 1997 treaty in this area. It then examines how this
terrain has entered the work of the European Court of Human Rights.

4.3.1

The Committee o f Ministers and the Parliamentary Assembly

The current section examines:
i) To what extent, if at all, in the course of their normative and standard-setting
work, the political organs of the Council of Europe have addressed the problem
of coercive sterilization; and
ii) The development of the doctrine of free and informed consent, which lies at the
centre of our inquiry, at these bodies.
As will be seen, the answer to the first is ‘not sufficiently, if at all’. With respect to the
second, notwithstanding powerful opposing forces, there has been distinct progress.
Following an initial Resolution on the harmonisation of legislation of member
States relating to removal, grafting and transplantation of human substances,46 on
matters related to human rights and biomedical concerns, the Committee of Ministers
has issued Recommendations in the following areas during the period 1979-2006:
concerning international exchange and transportation of human substances;47 on regulations for automated medical data banks;48 on protection of persons suffering from
mental disorders placed as involuntary patients;49 concerning notification of work in
volving recombinant deoxyribonucleic acid (DNA);50 on the protection of personal
data used for employment purposes;51 on medical research on human beings;52 on
prenatal genetic screening, prenatal genetic diagnosis and associated genetic counselling;53 on the use of analysis of deoxyribonucleic acid (DNA) used within the frame
work of the criminal justice system;54 on genetic testing and screening for health care
purposes;55 concerning clinical trials involving the use of components and fractionated products derived from human blood or plasma;56 on human tissue banks;57 on
screening as a tooi of preventive medicine;58 on the protection of medical data;59 on
46
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48
49
50
51
52
53
54
55
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58
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Resolution (78) 29,1978.
Recommendation R (79) 5, 1979.
Recommendation R (81) 1, 1981.
Recommendation R (83) 2, 1983.
Recommendation R (84) 16, 1984.
Recommendation R (89)2, 1989.
Recommendation R (90) 3, 1990.
Recommendation R (90) 13, 1990.
Recommendation R (92) 1, 1992.
Recommendation R (92) 3, 1992.
Recommendation R (93) 4, 1993.
Recommendation R (94) 1, 1994.
Recommendation R (94) 11, 1994.
Recommendation R (97) 5, 1997.
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xenotransplantation;60 concerning the ethical and organisational aspects of health care
in prison;61 on the harmonisation of medico-legal autopsy rules;62 on principles con
cerning the legal protection of incapable adults;63 on the management of organ trans
plant waiting lists and waidng times;64 on the protecdon of personal data collected
and processed for insurance purposes;65 again on xenotransplantation;66 on organ
donor registers;67 on the organisation of palliative care;68 on organ trafficking;69 on
autologous cord blood banks;70 concerning the protection of the human rights and
dignity of persons with mental disorder;71 and on research on biological material of
human origin.72 In its normative work, the Committee of Ministers has not explicidy
addressed issues concerning sterilization.
The work of the Parüamentary Assembly of the Council of Europe has been
similarly prolific, and has also not directiy addressed issues surrounding sterilization.
The Parüamentary Assembly has issued, during 1976-2003: a Resolution on the rights
of the sick and dying;73 a Recommendation on the rights of the sick and the dying;74
a Recommendation on the situation of the mentally ill;75 a Recommendation on genetic engineering;76 a Recommendation on the use of human embryos and foetuses
for diagnostic, therapeutic, scientific, industrial and commercial purposes;77 a Rec
ommendation on the use of human embryos and foetuses in scientific research;78 a
Recommendation on the harmonisation of autopsy rules;79 a Recommendation on
developments in biotechnology and the consequences for agriculture;80 a Recom
mendation on psychiatry and human rights;81 a Recommendation on the protection
and patentability of material of human origin;82 a Recommendation on xenotrans
plantation;83 a Recommendation on the protection of the human rights and dignity of
the terminally ill and the dying;84 a Recommendation on biotechnology and intellec-
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Recommendation R (98) 7, 1998.
Recommendation R (99) 3, 1999.
Recommendation R (99) 4, 1999.
Recommendation Rec (2001) 5, 2001.
Recommendation Rec (2002) 9, 2002.
Recommendation Rec (2003) 10, 2003.
Recommendation Rec (2003) 12, 2003.
Recommendation Rec (2003) 24, 2003.
Recommendation Rec (2004) 7, 2004.
Recommendation Rec (2004) 8, 2004
Recommendation Rec (2004) 10, 2004.
Recommendation Rec (2006) 4, 2006.
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tual property;85 a Recommendation on biotechnologies;86 a Recommendation on
protection of the human genome by the Council of Europe;87 a Recommendation on
trafficking in organs in Europe;88 and a Recommendation on human stem cell re
search.89
The Parliamentary Assembly also commented on the draft Convention on hu
man rights and biomedicine, as well as on draft additional protocols. Recommenda
tion 1160 (1991) concerned ‘the preparation of a convention on bioethics’ and Opin
ion No. 198 (1996) was ‘on the draft convention for the protection of human rights
and dignity of the human being with regard to the application of biology and medicine: convention on human rights and biomedicine’. Opinion 202 (1997) concerned
‘the draft additional protocol to the Convention on Human Rights and Biomedicine
on the prohibition of cloning human beings’. Opinion 252 (2004) concerned ‘the
draft additional protocol to the Convention on Human Rights and Biomedicine on
biomedical research’.
A review of die subject matter of Committee of Ministers and Parliamentary As
sembly resolutions, recommendations and opinions of the past three decades is revealing in and-of itself. It can be seen that, from the late 1970s, and with increasing
intensity, Europe’s premiere human rights entity endeavoured to respond to what it
perceived as a veritable stampede of technological change taking place beyond its
walls, and possibly within them. For the most part, it has regarded technological advance as giving rise to new (and possibly difficult to conceive or perceive) threats to
human rights and it has endeavoured to respond to these. In the process, it has both
responded to and navigated around a covert conservative religious agenda, with matters involving contraception, the beginning of human life, and related ‘red buttons’,
being for the most part kept off the agenda. This has also been driven by the need to
reach consensus or the semblance of it in a Europe where national approaches diverge dramatically with conservative religious powers playing a strong role in the polity of a number of Council of Europe Member States. Although this is to some extent
tangential for our purposes here, it does matter because the idea that one might freely
choose to abort an unborn foetus; to die; or even to choose contraception, is not
uncontested in Europe, and this has to some extent hindered elements of the doc
trine of informed consent from full or unequivocal development.
Of the two bodies, the Parliamentary Assembly (PACE) has ventured into in
formed consent issues. It addressed has addressed the informed consent in the rights
of the terminally ill and the dying, and in 2011 it held a hearing on coercive steriliza
tion and castration. During a first effort, in 1976, to address the rights of the termi
nally ill and the dying, the PACE deferred to the Member States. In its ‘Recommen
dation’, one of two items on ‘the sick and dying’ issued in 1976, the PACE recommended:
... that the Committee of Ministers invite the governments of the member states:
85
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II. to establish national commissions of enquiry, composed of representatives of all
levels of the medical profession, lawyers, moral theologians, psychologists and sociologists, to establish ethical mies for the treatment of persons approaching the end of
life, and to determine the medical guiding principles for the application of extraordinary measures to prolong life, thereby considering inter alia the situation which may
confront members of die medical profession, such as legal sanctions, whether civil or
penal, when they have refrained from effecting artifïcial measures to prolong the
death process in the case of terminal patients whose lives cannot be saved by presentday medicine, or have taken positive measures whose primary intention was to reüeve
suffering in such patients and which have a subsidiary effect on the process of dying,
and to examine the question of written declarations made by legally competent per
sons, authorising doctors to abstain from life-prolonging measures, in particular in
the case of irreversible cessation of brain function;90
In 1999, the PACE revisited the issue. In its ‘Recommendation on the protection of
the human rights and dignity of the terminally ill and dying’, referring explicidy to the
Convention for the Protection of Human Rights and Dignity of the Human Being
with regard to the Application of Biology and Medicine (‘Convention on Human
Rights and Biomedicine’), adopted in 1997, the PACE was willing to hold that ‘[f|undamental rights deriving from the dignity of the terminally ill or dying person are
threatened today by ... (iii) artifïcial prolongation of the dying process by either using
disproportionate medical measures or by continuing treatment ivithout a patient’s conseni
(emphasis added).91 In the same Recommendation, the PACE called on the Council
of Europe Member States ‘to provide in domestic law the necessary legal and social
protection ... against: ... (ii) prolongation of the dying process of a terminally ill or
dying person against his or her will; .. ,’92
Finally, in September 2011, the PACE took an initial step in the area of the norm
of the right to free and informed consent in sterilization, when its Social, Health and
Family Affairs Committee held a hearing on ‘Putting an end to coercive sterilizations
and castrations’.93

4.3.2

European Convention on Human Rights and Biomedicine

In light of this difficult political context, the Convention for the Protection of Hu
man Rights and Dignity of the Human Being with regard to the Application of Biol
ogy and Medicine: Convention on Human Rights and Biomedicine, also known as
90
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Parliamentary Assembly of the Council of Europe, Twenty-Seventh Ordinary Session, Recommen
dation 779 (1976) ‘on the rights of the sick and dying’, para. 10.
Parliamentary Assembly of the Council of Europe, 3rd Part of 1999 Parliamentary Assembly Ses
sion, Recommendation 1418 (1999) ‘on the protection of the human rights and dignity of the terminally ill and the dying’, para. 7.
Ibid., para. 8.
Parliamentary Assembly of the Council of Europe (PACE) Social, Health and Family Affairs Com
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the Oviedo Convention,94 which was opened for signature by the Member States and
others on 4 April 1997, and which entered into force on 1 December 1999,95 constitutes a major step forward in the explicit recognition of informed consent standards
in Europe.
As set out under Article 1 of the Convention, the purpose and object of the Con
vention is to ‘protect the dignity and identity of all human beings and guarantee everyone, without discrimination, respect for their integrity and other rights and funda
mental freedoms with regard to the application of biology and medicine.’ States par
ties are further obliged, under Article 1, to give effect in law to the Convention’s pro
visions. Further set out under the Convention’s general provisions are the primacy of
the human being (Article 2), the requirement of equitable access to health care (Arti
cle 3), and a requirement that ‘Any intervention in the health field, including research,
must be carried out in accordance with relevant professional obligations and stan
dards’ (Article 4).
Thereafter, the Convention’s Chapter II sets out the central operative principle of
the Convention: consent. Article 5 establishes the ‘general rule’, which is as follows:
An intervention in the health field may only be carried out after the person con
cerned has given free and informed consent to it.
This person shall beforehand be given appropriate information as to the purpose and
nature of the intervention as well as on its consequences and risks.
The person concerned may freely withdraw consent at any time.
The remaining sections of Convention Chapter II are concerned with ‘protection of
persons who are not able to consent’ (Article 6), ‘protection of persons who have a
mental disorder’ (Article 7), ‘emergency situation’ (Article 8) and ‘previously expressed wishes’ (Article 9). The substantive remainder of the Convention is concerned
with private life and right to information (Chapter III), the human genome (Chapter
IV), scientific research (Chapter V), organ and tissue removal from living donors for
transplantation purposes (Chapter VI) and prohibition of financial gain and disposal
of a part of the human body (Chapter VII). Chapter VIII sets out requirements of
(i) judicial protection to prevent or to put a stop to an unlawful infringement of the
rights and principles set forth in this Convention at short notice; (ii) compensation
for undue damage; and (iii) sanctions. The Convention’s blanket requirement of free
and informed consent in the undertaking of any undertaking in the health field must
be seen as something of a milestone.
The Oviedo Convention has only been weakly institutionaUy anchored in the
Council of Europe machinery. There is no standing office in the Secretariat devoted
to the Convention. Initially, the Committee of Ministers included a Steering Commit
tee on Bioethics (CDBI), which has been primary drafter both of the Convention and
of the four Protocols to the Convention adopted to date, but this is by no means an
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As of 5 October 2012 - 15 years after its adopdon - 29 Council of Europe Member States had ratified the Convention and 6 had signed but not ratified.
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enforcement body.96 The CDBI’s limited tasks are set out in Article 32 of the Con
vention. These include a range of tasks related to amendment of the Convention or
the adoption of a Protocol, as well as the following: ‘In order to monitor sdentific developments, the present Convention shall be examined within the Committee no later
than five years from its entry into force and thereafter at such intervals as the Commit
tee may determine.’ A narrow composition of the Committee may also refer legal ques
tions to the European Court of Human Rights (see below). Following a recent reorganisation of the Council of Europe’s intergovernmental committees, the Committee
on Bioethics (DH-BIO) has taken over the tasks assigned by the Convention on
Human Rights and Biomedicine - in particular the activities set out under Article 32
—as well as intergovernmental work on the protection of human rights in the field of
biomedicine.
Chapter VIII of the Convention sets out provisions on infringements of the
Convention, specifying that the Parties shall provide judicial protection concerning
the rights and principles in the convention (Article 23); and that the Parties shall pro
vide appropriate sanctions for infringements of the Convention (Article 25). Both of
these provisions appear to point to domestic judicial forums. Article 24 does not exclude supranational protection, but leaves such a possibility entirely implicit: ‘The per
son who has suffered undue damage resulting from an intervention is entided to fair
compensation according to the conditions and procedures prescribed by law.’
A direct link to the European Court of Human Rights is provided in Article 29 of
the Convention, in the role of legal interpreten
The European Court of Human Rights may give, without direct reference to any specific proceedings pending in a court, advisory opinions on legal questions concerning
the interpretation of the present Convention at the request of:
— the Government of a Party, after having informed the other Parties;
— the Committee set up by Article 32, with membership restricted to the Representatives of the Parties to this Convention, by a decision adopted by a
two-thirds majority of votes cast.
Article 29 however allows the State Parties singly or joindy a monopoly over involv
ing the European Court of Human Rights in matters related to the Oviedo Conven
tion. It creates no explicit room for initiatives by individuals, NGOs, national judicial
authorities or others.97
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On the prohibition of cloning human beings; concerning transplantation of organs and tissues of
human origin; concerning biomedical research; and concerning genetic testing for health purposes,
respectively.
The Explanatory Note to the Oviedo Convention sets out, as concerns Article 29 of the Conven
tion: ‘This article allows the possibility of requesting the European Court of Human Rights’ advisory
opinion on legal questions concerning the interpretation o f the Convention. The opinion shall be
without direct reference to any specific proceedings in a court. ... This Convention does not itself
give individuals a right to bring proceedings before the European Court of Human Rights. However,
facts which are an infringement of the rights contained in this Convention may be considered in
proceedings under the European Convention of Human Rights, if they also constitute a violation of
one of the rights contained in the latter Convention.’
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Perhaps the strongest supranational power included direcdy in the Convention is
provided to the Council of Europe Secretary General, at Article 30: ‘On receipt of a
request from the Secretary General of the Council of Europe any Party shall furnish
an explanation of the manner in which its internal law ensures the effective imple
mentation of any of the provisions of the Convention.’ Article 30 of the Oviedo
Convention is generally shaped after the model of Article 52 of the European Con
vention on Human Rights.98 However, this provision of the European Convention
has been used by the Secretary-General only on eight occasions since the Convention
came into force in 1953.
Although the Oviedo Convention is still relatively new, emerging practice indicates that its most powerful mode of supranational enforceability lies in instances in
which infringements of the rights contained in the Convention have been raised in
proceedings under the European Convention of Human Rights, where these have arguably constituted a violation of one of the rights contained in the European Con
vention, i.e. as the Explanatory Note to the Oviedo Convention has envisioned. It is
to such cases that the next section turns.

4.3.3

The European Convention on Human Rights and the Norm o f Free
and Informed Consent

The Court has indeed played a role in the implementation of the Oviedo Convention
in recent years, both as a result of making direct reference to the Convention’s provi
sions as well as, more broadly, expanding its jurisprudence on informed consent matters generally on the one hand, and human rights in the field of health and medicine
on the other.
Prior to rulings on cases concerning coercive sterilization, there has been scant
attention by the Court to coercive sterilization issues, evidently because petitions have
not been brought to the Court on coercive sterilization matters. Major European hu
man rights law textbooks published in the period 2006-2008 contain little or no mention of sterilization matters.99
The European Convention on Human Rights —the law adjudicated by the Euro
pean Court —includes no explicit right to full and informed consent. Indeed, the
Convention makes only very limited reference to any health-related matters. The
primary appearance of health in the European Convention is as one of the reasons
98
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The Explanatory Note to the Oviedo Convention sets out, in its provisions on Convention Article
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of Europe, shall furnish an explanation of the manner in which its internal law ensures the effective
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Van Hoof, Fried, Van Rijn, Arjen & Zwaak, Leo (eds), Theory and Practice o f the European Convention on
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for which an interference into rights can be justified under Articles 8-11 (‘protection
of health or morals’). Also, the Convention’s Article 5 right to liberty and security of
person includes, among other exceptions, ‘the lawful detention of persons for the prevention of the spreading of infectious diseases’. Nevertheless, the Court has been
called upon to rule —and has repeatedly ruled —in cases concerning the health of per
sons, the medical profession and intrusions into the fundamental rights of persons as
set out under the Convention.
In ruling on human rights cases in the health sector, the Court identifïes the is
sues concerned within the rights set out in the European Convention on Human
Rights. The legal issues identified by the Court are thus filtered through the prism of
other legal norms —those explicitly set out in the European Convention. The Court
has treated the relatively limited textual provisions of the various rights set out in Eu
ropean Convention each as a normative pole in which it has identified an extensive
range of doctrine. Due to the power of the Court —its formal powers to issue binding
judgments including monetary awards of damages to individual victims, as well as the
immense prestige of the Court in the Council of Europe Member States —the filter
ing international and other regional law undergoes when rendered in Convention
terms in the jurisprudential terms is a significant action of norm-creation, albeit one
which integrates, transforms and restates other normative material it absorbs in the
process.
The section below discusses in summary form ways in which issues concerning
medical issues have been refracted by the rights of the European Convention, as
adjudicated by the European Court, with a view to identifying areas in which the legal
norms identified above have been or may be expressed in Convention terms. Although a number of the Convention’s provisions are implicated, the Article 8 right to
private and family life, home and correspondence, appears to be emerging as the preferred locus for identifying these harms. The section below examines jurisprudence
under a series of the Convention’s provisions, with a view to identifying the emergence of the Court’s approach in these areas.

4.3.3.1 The Right to Life (Article 2)
In cases under Article 2, the Court has transposed or imported law from the Council
of Europe Convention on Human Rights and Biomedicine (‘Oviedo Convention’). In
Vo v. France, the Court devoted four paragraphs of its judgment to summarizing
Oviedo Convention in the relevant areas, including the treatment of embryos in vitro.
In the judgment, the Court also reiterated the Oviedo Convention Article 2 ‘Primacy
of the human being’ provision: ‘The interests and welfare of the human being shall
prevail over the sole interest of society or Science.’100
The Court was confronted bluntly with questions of individual autonomy and
consent in the case of Pretty v. United Kingdom. Mrs. Diane Pretty suffered from an incurable disease of the central nervous system which left her immobile and paralysed
from the neck down, as well as facing a slow, inevitable, unpleasant death, as her
100 1Vo. v. France (Application no. 53924/00), judgment (Grand Chamber), 8 July 2004, para. 35. Unless
otherwise noted, all decisions and judgments cited below concern rulings by the European Court of
Human Rights.
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ability to breathe progressively ceased. She wanted to commit suicide, but could no
longer do so unassisted. Her husband was wiUing to assist her. However, while sui
cide had been decriminalized in 1961, assisting suicide remained proscribed. He
sought a guarantee from the prosecution directorate that he would not be prosecuted
if he assisted his wife in taking her own life. The prosecution refused, and the House
of Lords also ruled against him. Mrs. Pretty alleged violations of Articles 2, 3, 8, 9 and
14 before the European Court of Human Rights.
In arguing that her right to life under Article 2 was infringed by the refusal of the
British authorities to guarantee that her husband would not be prosecuted for assist
ing her suicide, Mrs. Pretty submitted among other things that Article 2 protected not
only the right to life but also the right to choose whether or not to go on living. It
protected the right to life and not life itself, while the sentence concerning deprivation of life was directed towards protecting individuals from third parties, namely the
State and public authorities, not from themselves. Article 2 therefore acknowledged
that it was for the individual to choose whether or not to go on living and protected
her right to die to avoid inevitable suffering and indignity as the corollary of the right
to life.
The Court rejected these arguments.
The consistent emphasis in all the cases before the Court has been the obligation
of the State to protect life. The Court is not persuaded that ‘the right to life’ guaranteed in Article 2 can be interpreted as involving a negative aspect. ... It is unconcerned with issues to do with the quality of living or what a person chooses to do
with his or her life. ... Article 2 cannot, without a distortion of language, be inter
preted as conferring the diametrically opposite right, namely a right to die; nor can it
create a right to self-determination in the sense of conferring on an individual the entidement to choose death rather than life. ... The Court accordingly finds that no
right to die, whether at the hands of a third person or with the assistance of a public
authority, can be derived from Article 2 of the Convention.101
The Court thus held that a right to consent to one’s own death cannot be derived
from Article 2 of the Convention. However, in its judgment as concerns Article 2, the
Court pointed to the possibility that other rights might be implicated: ‘Article 2 of the
Convention is ... unconcerned with issues to do with the quality of living or what a
person chooses to do with his or her life. To the extent that these aspects are recognised as so fundamental to the human condition that they require protection from
State interference, they may be reflected in the rights guaranteed by other Articles of
the Convention, or in other international human rights instruments.’102 These issues
will be taken up below in the section on Article 8.
The Court’s willingness to think further about Mrs. Pretty’s case under rights be
yond Article 2 distinguishes it from another series of personal autonomy cases, name
ly those concerning abortion. The Court has chosen to cluster much of its jurispru
dence on the legitimacy or lack of legitimacy of abortion, as well as other cases con
cerning when life begins, under Article 2 (rather than, for example, Article 8), apparently for the primary purpose of being able to avoid ruling on them.103
101 Pretty v. United Kingdom (Application no. 2346/02), judgment o f 29 April 2002, paras. 39-40.
102 Ibid., para. 40
103 See for example Vo. v. France (Application no. 53924/00), judgment (Grand Chamber), 8 July 2004.
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4.3.3.2 The Ban on Degrading Treatment (Article 3)
The Court’s judgment in Pretty v. United Kingdom recited what is at issue in Article 3 as
follows:
Article 3 of the Convention, together with Article 2, must be regarded as one of the
most fundamental provisions of the Convention and as enshrining core values of the
democratic societies making up the Council of Europe ... In contrast to the other
provisions in the Convention, it is cast in absolute terms, without exception or proviso, or the possibility of derogation . . . 104
Article 3 has been described in the Court’s case law in general terms as imposing a
‘primarily negative obligation on States to refrain from inflicting serious harm on
persons within their jurisdiction’.105 However, in light of the fundamental importance
of Article 3, the Court has also ruled that Article 3 is relevant in other situations; a
posidve obligation on the State to provide protection against inhuman or degrading
treatment has been found to arise in a number of cases, including cases where the
child applicant had been caned by his stepfather, and another case in which four child
applicants were severely abused and neglected by their parents. Article 3 also ‘imposes requirements on State authorities to protect the health of persons deprived of
liberty’.106
Under the Court’s case law, treatment has been deemed ‘inhuman’ because, inter
alia, it was ‘premeditated, was applied for hours at a stretch and caused either actual
bodily injury or intense physical and mental suffering’. Acts have been considered
‘degrading’ under Article 3 when they were ‘such as to arouse in its victims feelings of
fear, anguish and inferiority capable of humiliating and debasing them and possibly
breaking their physical or moral resistance ... or when it was such as to drive the
victim to act against his will or conscience’.107 Acts may fall within the scope of Arti
cle 3 if they attain ‘a minimum level of severity’.108 The assessment of the minimum
level of severity is ‘relative; it depends on all the circumstances of the case, such as
the duration of the treatment, its physical and mental effects and, in some cases, the
sex, age and state of health of the victim’.109
In Pretty, the Court ruled that it was ‘beyond dispute that the respondent State has
not, itself, inflicted any ill-treatment on the applicant. Nor is there any complaint that
the applicant is not receiving adequate care from the State medical authorities. The
situation of the applicant is therefore not comparable with that in D. v. the United King
dom, in which an AIDS sufferer was threatened with removal from the United King
dom to the island of St Kitts where no effective medical or palliative treatment for his
illness was available and he would have been exposed to the risk of dying under the
most distressing circumstances. The responsibility of the State would have been engaged by its act (‘treatment’) of removing him in those circumstances. There is no
104
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Ibid., para. 49.
Ibid., para. 50.
Ibid., para. 51.
Jalloh v. Germany (Application no. 54810/00), judgment (Grand Chamber), 11 July 2006, para. 67.
Ibid., para. 52.
Ibid., para. 67.
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comparable act or ‘treatment’ on the part of the United Kingdom in the present case.’
It held that Arücle 3 had not been violated by the refusal of the British authorities to
provide an undertaking that they would not prosecute Mr. Pretty for assisting his
wife’s suicide.
The Court has held that withholding medical treatment can rise to the level of
Convention Article 3, at least in those cases in which the person concerned is not at
liberty: ‘the State must ensure that a person is detained in conditions which are com
patible with respect for his human dignity, that the manner and method of the execution of the measure do not subject him to distress or hardship of an intensity exceeding the unavoidable level of suffering inherent in detention and that, given the practi
cal demands of imprisonment, his health and well-being are adequately secured by,
among other things, providing him with the requisite medical assistance.’110 The
Court has elsewhere held that Article 3 ‘imposes an obligation on the State to protect
the physical well-being of persons deprived of their liberty, for example by providing
them with the requisite medical assistance’.111
A lack of consent will indicate possible Article 3 issues.112 In X. v. Germany, a case
before the now-defunct European Commission of Human Rights — a previously
existing instance addressing complaints before they could reach the Court —involving
the forced feeding of a prisoner on hunger strike, the Commission recognized that:
‘forced feeding of a person does involve degrading elements which in certain circumstances may be regarded as prohibited by Art. 3 of the Convention’.113 However, in
X. v. Germany, the Commission decided —at least in this case —that at issue was the
question of striking a balance between Article 3 and Article 2:
Under the Convention the High Contracting Parties are, however, also obliged to se
cure to everyone the right to life as set out in Art. 2. Such an obligation should in cer
tain circumstances call for positive action on the part of the Contracting Parties, in
particular an active measure to save lives when the authorities have taken the person
in question into their custody. When, as in the present case, a detained person maintains a hunger strike this may inevitably lead to a conflict between an individual’s
right to physical integrity and the High Contracting Party’s obligation under Art. 2 of
the Convention —a conflict which is not solved by the Convention itself. The Com
mission recalls that under German law this conflict has been solved in that it is pos
sible to force-feed a detained person if this person, due to a hunger strike, would be
subject to injuries of a permanent character, and the forced feeding is even obligatory
if an obvious danger for the individual’s life exists. The assessment of the abovementioned conditions is left for the doctor in charge but an eventual decision to
force-feed may only be carried out after judicial permission has been obtained ... The
Commission is satisfied that the authorities acted solely in the best interests of the
applicant when choosing between either respect for the applicant’s will not to accept
nourishment of any kind and thereby incur the risk that he might be subject to lasting
110
111
112
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Kudia v. Poland (Application no. 30210/96), judgment (Grand Chamber) o f 20 October 2000.
jalloh v. Germany, op. cit., para. 69.
Cooper, John, Cruelty: An Analysis o f Article 3, London: Sweet and Maxwell, 2003, p. 145.
X. v. Germany (Application no. 10565/83), admissibility decision (European Commission of Human
Rights) of 9 May 1984, para. 152.
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injuries or even die, or to take action with a view to securing his survival although
such action might infringe the applicant’s human dignity.114
In a subsequent judgment —Herc^egfaliy v. Austria —the Court further undermined the
norm of free and informed consent by holding that, ‘as a general rule, a measure
which is a therapeutic necessity cannot be regarded as inhuman or degrading’.115 The
Court in Herc^egfalvy chose not to reiterate the Commission’s crude approach of balancing Article 2 and Article 3, possibly since this might call into question the absolute
nature of the Article 3 ban. Indeed, the Court in Herc^egfalvy made no reference whatsoever to the Commission’s previous finding in X. v. Germany.
In ïïerc^egfahy, in finding no violation of Article 3 on connection with the forced
feeding and forced medication of a mentally ill patiënt, the Court noted that:
‘the position of inferiority and powerlessness which is typical of patients confined in
psychiatric hospitals calls for increased vigilance in reviewing whether the Conven
tion has been complied with. While it is for the medical authorities to decide, on the
basis of the recognised rules of medical Science, on the therapeutic methods to be
used, if necessary by force, to preserve the physical and mental health of patients who
are entirely incapable of deciding for themselves and for whom they are therefore responsible, such patients nevertheless remain under the protection of Article 3 (art. 3),
whose requirements permit of no derogation.’116
The Court also signalled in its judgment in Herc^egfaliy that, due to the evolution of
medical practices and methods, it might be prepared to find a violation on a similar
issue in the future: ‘the evidence before the Court is not sufficiënt to disprove the
Government’s argument that, according to the psychiatric principles generally accepted at
the time, medical necessity justified the treatment in issue’ (emphasis added). In light of
the fact that almost two decades have passed since the judgment, it is unclear whether
the force described in these and similar cases would survive the scrutiny of the Court
today.
The Court did not deem that any action by a doctor purporting to carry out
medical practice would be shielded from being considered Article 3 abuse. It reserved
the right to decide whether medical necessity exists in a given case: ‘The Court must
nevertheless satisfy itself that the medical necessity has been convincingly shown to
exist.’117 These facts notwithstanding, it cannot be avoided that, by approaching the
issue from the perspective of a blanket presumption that those measures applied by a
doctor which are medically necessary ‘as a rule’ can never constitute Article 3 degrad
ing treatment, the Court impaired the norm of informed consent in the Council of
Europe system. This approach was reiterated in the Court’s 2006 Grand Chamber
judgment in jalloh v. Germany.118

114
115
116
117
118

Ibid.
Her^egfaliy v. Austria (Application no. 10533/83), Judgment, 24 September 1992, para. 82.
Ibid., para.82.
Ibid. para. 82.
Jalloh v. Germany (Application no. 54810/00), judgment (Grand Chamber) of 11 July 2006.

153

Chapter4
In October 2011, in its judgment in the case of Gorobet v. Moldova, the Court at
least partially eroded the troubling Standard set in Herc^egfa/iy. In the Gorobet judg
ment, the Court continued to maintain that measures imposed out of therapeutic necessity against the will of the person concerned, cannot constitute inhuman or degrading treatment in the sense of European Convention Article 3. However, in the
case —which concerned forced measures including painful injections and threats of
being tied to his bed carried out in psychiatrie detention —the Court held that the
measures were not of therapeutic necessity. The Courts noted, ‘the considerable duration of the medical treatment which lasted for forty-one days and the fact that the
applicant was not allowed having contact with the outside world during his confinement. ... In the Court’s view such unlawfiil and arbitrary treatment was at the very
least capable to arouse in the applicant feelings of fear, anguish and inferiority.’119 It
deemed that the psychiatric treatment to which Mr. Gorobet had been subjected
amounted ‘at least to degrading treatment’120 and found Moldova in violation of
Article 3.
Aspects of the Court’s approach have recently been the subject of criticism by
the United Nations Special Rapporteur on Torture Juan Méndez. The Special Rapporteur’s February 2013 report to the UN Human Rights Council focussed on the
theme of torture and ill-treatment in health care settings. In his report, the Special
Rapporteur noted that ‘dubious grounds of medical necessity were used to justify intrusive and irreversible procedures performed on patients without full free and in
formed consent. In this light, it is therefore appropriate to question the doctrine of
‘medical necessity’ established by the ECHR in the case of Herc%egfalvy v. Austria
(1992)’. Special Rapporteur Méndez questioned an approach whereby ‘continuously
sedating and administering forcible feeding to a patiënt who was physically restrained
by being tied to a bed for a period of two weeks was nonetheless consistent with
article 3 of the European Convention for the Protection of Human Rights and Fundamental Freedoms because the treatment in question was medically necessary and in
line with accepted psychiatric practice at that time’. He proceeded to conclude that,
‘The doctrine of medical necessity continues to be an obstacle to protection from ar
bitrary abuses in health-care settings’, noting further that ‘coercion or discrimination
... cannot be legitimate or justified under the medical necessity doctrine’.121
As summarized and defined above, the Court effectively laid the groundwork —
its own internal groundwork within the parameters set by the Convention —for finding that acts of coercive sterilization, particularly when performed by doctors in state
hospitals, could fall within the scope of Article 3. It seems likely that aspects of the
Court’s jurisprudence may evolve in the coming period, as a result both of continuing
troubling facts regularly arising in this area,122 as well as pressure for normative
change arising from sources such as the UN Special Rapporteur on Torture.
119 Gorobet v. Moldova (Application no. 30951/10), judgment of 11 October 2011, para. 52.
120 Ibid.
121 United Nations Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, ‘Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrad
ing Treatment or Punishment, Juan E. Méndez’, A/HRC/22/53, 1 February 2013, paras. 34-35.
122 For a summary of contemporary issues concerning torture and ill-treatment in health-care settings in
Central and Eastern Europe, see Cahn, Claude, Legal Capacity, Informed Consent and Stigmati^ed Identities:
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4.3.3.3 The Right to Private and F a m ily Life, Home and Correspondence
(Article 8)
The autonomy guarantees set out under Convention Article 8 are not necessarily
clearly distinguishable from those under Article 3. The Court has held that, ‘the notion of ‘private life’ is a broad one and is not susceptible to exhaustive definition; it
may, depending on the circumstances, cover the moral and physical integrity of the
person. Moreover, it does not exclude the possibility that there might be circum
stances in which Article 8 could be regarded as affording a protection in relation to
conditions during detention which do not attain the level of severity required by Arti
cle 3.’123 The Court has seen Article 8 as a key location for identifying the norm of
free and informed consent and the harms which may attend a lack of respect for this
norm in a Convention context. This is particularly the case following the 2006 admissibility decision in Trocellier v. Frnnce, discussed below.
According to the Court, Article 8 ‘concerns rights of central importance to the
individual’s identity, self-determination, physical and moral integrity, maintenance of
relationships with others and a settled and secure place in the community’.124
In Pretty, the Court summarized the applicant’s description of aspects of Article 8
as follows: ‘the right to self-determination ran like a thread through the Convention
as a whole, it was Article 8 in which that right was most explicitly recognised and
guaranteed. It was clear that the right to self-determination encompassed the right to
make decisions about one’s body and what happened to it.’125 The Court was at least
partially sympathetic to this argument. It responded with the following summary of
personal autonomy issues arising under Article 8:
... the concept of ‘private life’ is a broad term not susceptible to exhaustive defini
tion. It covers the physical and psychological integrity of a person ... It can sometimes embrace aspects of an individual’s physical and social identity ... Elements
such as, for example, gender identification, name and sexual orientation and sexual
life fall within the personal sphere protected by Article 8. ... Article 8 also protects a
right to personal development, and the right to establish and develop relationships
with other human beings and the outside world. ... Although no previous case has
established as such any right to self-determination as being contained in Article 8 of
the Convention, the Court considers that the notion of personal autonomy is an im
portant principle underlying the interpretation of its guarantees.126
In the Court’s jurisprudence, under Article 8 —and distinct from Article 3 —a ‘margin
of appreciation’ is ‘left to the national authorities, who by reason of their direct and
continuous contact with the vital forces of their countries are in principle better
placed than an international court to evaluate local needs and conditions. This margin
will vary according to the nature of the Convention right in issue, its importance for

123
124
125
126

Reform and Remedy Efforts in Central and Eastern Europe, Center for Human Rights & Humanitarian Law
of the American University Washington College of Law, forthcoming.
Raninen v. Finland (Application no. 152/1996/771/972), judgment of 16 December 1997, para. 63.
Connors v. United Kingdom (Application no. 66746/01), judgment of 27 May 2004, para. 82.
Prciïy v. United Kindgdom (Application no. 2346/02), judgment of 29 April 2002, para. 58.
Ibid., para. 61.

155

Chapter 4
the individual and the nature of the activities restricted, as well as the nature of the
aim pursued by the restrictions. The margin will tend to be narrower where the right
at stake is crucial to the individuaPs effective enjoyment of intimate or key rights. ...
the scope of the margin of appreciation depends on the context of the case, with
particular significance attaching to the extent of the intrusion into the personal sphere
of the applicant.’127
In early work, the now-defunct Commission deemed inadmissible a complaint
under Articles 2, 5 and 8 concerning mandatory blood testing to determine paternity.128 By the early 1980s, however, the Commission established and then reaffirmed
the principle that ‘even minor medical treatment against the patient’s will must be
regarded as an interference with the right to respect for private life’.129 In 1984, the
Commission held, in a case concerning coercive testing for tuberculosis, that such
testing indeed constitutes an ‘interference’ in the sense of Article 8(1), but that it
meets proportionality tests under Article 8(2), and therefore does not indicate a viola
tion of Article 8.130
A key milestone which the Court itself has identified in advancing toward a norm
of free and informed consent under Article 8 is derived from the Court’s judgment in
the matter of Guerra and Others v. Italy. In Guerra, the Court had been asked, both by
the applicants and by the now-defunct European Commission of Human Rights, to
consider that the failure by the authorities to provide to persons living in the vicinity
of a polluting factory information about the environmental and health risks of the
factory and its emissions constituted a violation of the Convention’s Article 10 guarantee of a right to freedom of expression.131 The Court however took issue with this
viewr, apparently on the idea that, although Article 10 indeed includes a right to ‘receive ... information’, the ‘interference’ banned under Article 10.132 It ruled that
Article 10 was not the relevant Convention provision in the case. However, the Court
evidently was of the view that there is a positive obligation on the state to gather and
publish information about the environment and so, rejecting the views of the Com
mission on the matter, it found that right under Article 8:

127 Connors v. United Kingdom (Application no. 66746/01), judgment of 27 May 2004, para. 82.
128 X. v. Austria (Application no. 8278/78), Admissibility decision of 13 December 1979.
129 Acmanne and Others v. Belgium (European Commission o f Human Rights) (Application no. 10435/83),
decision of 10 December 1984, p.255.
130 Ibid
131 Article 10 of the Convention states:
1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.
2. No restrictions shall be placed on the exercise of these rights other than such as are prescribed by
law and are necessary in a democratic society in the interests of national security or public safety, for
the prevention of disorder or crime, for the protection of health or morals or for the protection of
the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions
on the exercise of these rights by members of the armed forces, of the police or of the administration of the State.
132 Guerra and Others v. Italy (Application no. 116/1996/735/932), judgment of 19 February 1998, para.
53.
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The Court reiterates that severe environmental pollution may affect individuals’ wellbeing and prevent them from enjoying their homes in such a way as to affect their
private and family life adversely ... In the instant case the applicants waited, right up
until the production of fertilisers ceased in 1994, for essential information that would
have enabled them to assess the risks they and their families might run if they continued to live at Manfredonia, a town particularly exposed to danger in the event of an
accident at the factory.133
There therefore had been a violation of Article 8.
The Court examined under Article 8 the assisted suicide issues in Pretty v. United
Kingdom, the facts of which are summarized above. Here it advanced to a line to
which it had not been prepared to go under Article 2:
Without in any way negating the principle of sanctity of life protected under the
Convention, the Court considers that it is under Article 8 that notions of the quality
of life take on significance. In an era of growing medical sophistication combined
with longer life expectancies, many people are concerned diat tiiey should not be
forced to linger on in old age or in states of advanced physical or mental decrepitude
which conflict with strongly held ideas of self and personal identity.134
The Court was therefore ‘not prepared to exclude’ that there had been an interference with Mrs. Pretty’s right to respect for private life as guaranteed under Article
8(1) of the Convention, and it therefore proceeded to assess the legitimacy of the interference under Article 8(2). The Court’s reasoning in assessing whether there was a
violation then hinged on necessity and proportionality arguments, since it was com
mon ground that the interference had been based on law. In fïnding no violation of
Article 8, the Court concluded that ‘the interference in this case may be justified as
‘necessary in a democratic society’ for the protection of the rights of others’.135 The
Court further held that it feil within the margin of appreciation afforded to States to
decide how and whether to regulate assisted suicide.
The Court was direcdy confronted with informed consent in health matters in
the case of Y.F. v. Turkey. In the case, the Court heard a complaint by Mr. Y.F. that
his wife, Mrs. N.F., had been subjected to a forced gynaecological examination while
in custody. The Court held that Turkey had violated Article 8, reiterating Commission
case law that ‘a compulsory medical intervention, even if it is of minor importance,
constitutes an interference with this right’.136 In its ruling in Y.F., the Court relied
extensively on the fact that the Government’s case was based for the most part on
regulations issued after the date on which the facts took place, as well as the fact that
legal requirements existing at the time had not been complied with. Flowever, in its
judgment, the Court also stated as follows:
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... in this case the Government failed to demonstrate the existence of a medical necessity or the circumstances defined by law. ... Finally, while the Court accepts the
Government’s submission that the medical examination of detainees by a forensic
doctor can prove to be a significant safeguard against false accusations of sexual molestation or ill-treatment, it considers that any interference with a person’s physical integrity must be prescribed by law and requires the consent of that person,137 (emphasis
added)
The Court tied a number of strands of its Article 8 jurisprudence together in its admissibility of 5 October 2006 in the matter of Trocellier v. France. Ms. Trocellier underwent non-emergency surgery to perform a hysterectomy. Although she had been
able-bodied prior to her operation, she had woken up partially paralysed. Among
other matters, she complained that she had not been informed before the operation
that there was a risk of paralysis. She did not specify what provision of the Conven
tion she deemed violated, so it feil to the Court to identify the locus of the alleged
harm. It explained its decision to hone in on Article 8 as follows:
The Court points out that individuals’ physical and psychological integrity (see, for
example, mutatis mutandis, the following judgments: Raninen v. Finland, 16 December
1997, § 63; Botta v. Italy, 24 February 1998, § 32; Y.F. v. Turkey, no. 24209/94, 22 July
2003, § 33; and M.C. v. Bulgaria, no. 39272/98, 4 December 2003), their involvement
in the choice of medical care provided to them and their consent in that respect (see,
in particular, mutatis mutandis, the judgments in Herc^egfahy v. Austria, 24 September
1992, Series A no. 244, § 86 and §§ 82-83; Pretty v. the UnitedKingdom, no. 2346/02, 29
April 2002, ECHR 2002-III, § 63; and Y.F., cited above, same references), access of
information enabling them to assess the health risks to which they are exposed (see,
in particular, mutatis mutandis, the judgments Guerra and Others v. Italy, 19 February
1998, Reports o f Judgments and Decisions 1998-1, § 60, and Róche v. the United Kingdom
[GC], 19 October 2005, no. 32555/96, ECHR 2005-X, § 155) fall within the ambit of
Article 8 of the Convention.138
The Court’s summary of law in Trocellier provides a sketch of how it builds a number
of strands of previous jurisprudence into a statement about the content of law in a
given thematic area —here, interventions in the health field —into a statement of the
current normative content of a given Convention right - here, the Article 8 right to
private and family life, home and correspondence —at a given moment in time. Inso
far as the Court follows the doctrine that the Convention is a ‘living instrument’ to be
interpreted and reinterpreted in light of subsequent developments, the Court leaves
open the possibility (within very conservative boundaries) to restate the content of
the norm at some future instance.

137 Ibid., para. 43.
138 Trocellier v. Trance (Application no. 75725/01), admissibility decision of 5 October 2006, p. 5-6. The
application was declared inadmissible as a result o f the Court’s decision to rely on the Government’s
medical expertise to the effect that the paralysis was psychosomatic.
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4.3.3.4 The Court’s Case Law concerning Abordon
Intuitively, given the link in international law noted above between coercive steriliza
tion on the one hand, and forced abortion on the other, it would seem that the
Court’s jurisprudence in the field of abortion would provide some guidance in this
area. However, a fundamental distinction is drawn between on the one hand the law
of abortion —for which no consensus exists as to legality between the Council of
Europe Member States139 —and the law governing sterilization on the other. In the
case of abortion, the Court has repeatedly ruled that, in those states where abortion is
legal, it must be safe and available in practice.140 The Court has never been called
upon to rule on the accessibility o f sterilization, accessibility being the primary issue
in the Court’s abortion jurisprudence. Rather, the question in sterilization cases has
been force or coercion. In this sense, these cases bear more relevance to the Court’s
case law related to forced gynaecological examination.141 Nevertheless, in its jurispru
dence concerning abortion, the Court has repeatedly affïrmed the autonomy guarantees provided in the European Convention - in particular the Article 8 right to pri
vate life —in this context.142

4.3.3.5 Other Implicated Ardcles o f the European Convention
Among the strongest explicit affirmations by the Court of the norm of free and in
formed consent has been within jurisprudence under the Article 2 of Protocol 1 right
to education. As noted also elsewhere, in its judgment in D.H. and Others v. C%ech Republic, concerning racial segregation of Roma in special schools for the mildly mentally disabled, the Court explicidy affïrmed the principle of informed consent in connection with the right to education: ‘The Government themselves admitted that con
sent in this instance had been given by means of a signature on a pre-completed form
that contained no information on the available alternatives or the differences between
the special-school curriculum and the curriculum followed in other schools. Nor do
the domestic authorities appear to have taken any additional measures to ensure that
139 Although in its most recent Grand Chamber judgment concerning abortion, the Court noted that
the contours of this consensus may be changing ('A, B and C v. Ireland (Application no. 25579/05),
judgment (Grand Chamber) of 16 December 2010, para. 235).
140 Ibid. The UN Special Rapporteur on Torture has recendy summarized the ban on torture law in the
context of abortion as follows: ‘The Committee against Torture has repeatedly expressed concerns
about restrictions on access to abortion and about absolute bans on abortion as violating the prohibition of torture and ill-treatment. On numerous occasions United Nations bodies have expressed
concern about the denial o f or conditional access to post-abortion care. often for the impermissible
purposes of punishment or to elicit confession. The Human Rights Committee explicidy stated that
breaches of article 7 of the International Covenant on Civil and Political Rights include forced abor
tion, as well as denial of access to safe abortions to women who have become pregnant as a result of
rape52 and raised concerns about obstacles to abortion where it is legal.’ (A/HRC/22/53, op. cit.,
para. 50).
141 See Y.F. v. Turkey, op. cit.
142 ‘The Court has ... found States to be under a positive obligation to secure to its citizens their right
to effective respect for their physical and psychological integrity. ... In addition, these obligations
may involve the adoption o f measures, including the provision of an effective and accessible means
of protecting the right to respect for private life ... including both the provision of a regulatory
framework of adjudicatory and enforcement machinery protecting individuals’ rights and the implementation, where appropriate, of specific measures in an abortion context ....’ (A, B and C v. Ireland,
op. cit., para. 245).
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the Roma parents received all the information they needed to make an informed deci
sion or were aware of the consequences that giving their consent would have for their
children’s futures. It also appears indisputable that the Roma parents were faced with
a dilemma: a choice between ordinary schools that were ill-equipped to cater for their
children’s social and cultural differences and in which their children risked isolation
and ostracism and special schools where the majority of the pupils were Roma.’143
As will be seen below, in the coercive sterilization cases thus far brought before
it, the Court has additionally been asked to consider whether norm of free and in
formed consent implicates the Convention’s Article 12 right freely to found a family,
as well as the Article 13 right to an effective remedy. Separate issues might additional
ly arise under the Convention’s Article 6 right to a fair trial. However, as yet, the
Court has not yet ruled within this law on these issues.

4.4

Ruling on the Coercive Sterilization of Romani Women

The Court’s first substantive pass at the law and fact issues involved in coercive ster
ilization was in its deliberations on the admissibility of the cases of I.G., M.K and
B^H. v. Slovakia. The women concerned are all Romani women sterilized at the
Krompachy hospital in eastern Slovakia in 2000, 1999 and 2002 respectively. Two of
the women were sterilized during second caesarean section births; the third during
her fourth birth —the first by caesarean section. All were either tricked into signing
‘consent’ forms, or were provided with extremely inadequate levels of information
prior to being asked to sign forms. The three women at issue in the case discovered
only post-factum that they had been sterilized. Although the first two were minors,
their legal guardians had not been consulted or consented to the sterilization. During
birth, the women had been segregated in so-called ‘Gypsy’ birthing rooms, separated
from non-Romani women giving birth. All three of the women suffered serious negative medical and/or social consequences as a result of having been sterilized. One of
the women —Ms. I.G. —had undergone an emergency hysterectomy several days after
the sterilization, a fact that complicated the Court’s subsequent consideration of the
merits of her Article 3 claim (see below).
Domestic legal action involved, first of all, repeated appeals against the cessation
of criminal proceedings. Police concluded, inter alia, that ‘The absence of consent by
their legal representatives was of a formal character, as the sterilization of the patients
concerned had been indicated for medical reasons independent of the will of their
legal representatives. The third applicant had been sterilized on the ground that she
already had several children, that is, for social rather than medical reasons.’144 On two
occasions, the Slovak Constitutional Court ordered criminal proceedings reopened by
the prosecutor, but this did not lead to any indictments and on a third occasion, the
Constitutional Court declined for formal reasons to order the criminal investigation
reopened.
143 D.H. and Others v. C^ech Republic, Grand Chamber judgment, op. cit., para. 203.
144 I.G., M .K and R.H. v. Slovakia (Application no. 15966/04), admissibility decision, 22 September
2009, p. 7.
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Civil claims for damages were similarly ineffective and in any case would not be
capable of providing a framework for identifying and punishing perpetrators. In its
review of admissibility issues, the European Court of Human Rights noted that a
woman of Romani origin had recently complained to the Slovak Constitutional Court
that she had been subjected to sterilization in a hospital without her informed con
sent and that she had been unable to obtain redress as a result of the conduct and
decision of the court which dealt with her claim for damages at last instance. On 14
February 2008 the Constitutional Court dismissed this complaint as being manifestiy
ill-founded among other things because the ordinary court could not be held liable
for any violation of the plaintiff s substantive European Convention rights. Any failure of the court concerned to comply with the Constitution and the international
treaties could only result in a breach of the plaintiff s rights of a procedural nature.
Finally, it was noted that Krompachy hospital had recendy been privatized, so one of
the primary potential culpable entities no longer had a formal legal existence.
In summarizing ‘international materials’ relevant for the examination of the ad
missibility of the case, the Court looked to the following sources: (1) the UNESCO
Universal Declaration on Human Rights and Bioethics; (2) the Council of Europe
Convention on Human Rights and Biomedicine; (3) The WHO Declaration on the
Promotion of Patients’ Rights in Europe; (4) reports by the Council of Europe’s
Commissioner on Human Rights and European Commission Against Racism and
Intolerance (ECRI) on coercive sterilization issues in Slovakia; (5) The UN CEDAW
Concluding Observations concerning Slovakia, expressing concern at coercive sterili
zation practices in the country.
The European Court was asked to consider violations of Articles 3, 8, 12 (right to
marry and found a family), 13 (right to an effective remedy) and 14 (non-discrimination), as follows:
1.

The applicants complained under Article 3 of die Convention that (i) they had
been victims of forced and unlawful sterilization in a public hospital and (ii) the
Slovakian authorities had failed to undertake a thorough, effective and prompt
investigation into the circumstances of their sterilization.
2. Under Article 8 of the Convention the applicants complained that their steriliza
tion had seriously interfered with their private and family lives and that the Slo
vakian authorities had failed to comply with dieir positive obligation to protect
their rights in that context.
3. The applicants alleged a violation of Article 12 of the Convention in that they
had been denied their right to found a family as a result of their sterilization.
4. The applicants complained under Article 13 of the Convention that they had no
effective remedy at dieir disposal for their complaints under Articles 3, 8 and 12.
5. The applicants also alleged that their sterilizations had been based on grounds of
sex, race, colour, membership of a national minority and ethnicity. They relied on
Article 14 of the Convention in conjunction with Articles 3, 8 and 12.145

145 Ibid., p. 31.
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The Slovak Government argued that domestic remedies had not been exhausted. In
reviewing this claim, the Court recalled that the rule of exhaustion of domestic reme
dies ‘must be applied with some degree of flexibility and without excessive formalism’.146 At the same time it ‘requires in principle that the complaints intended to be
made subsequendy at international level should have been aired before the domestic
authorities, at least in substance, and in compliance with the formal requirements laid
down in domestic law’.147 In the case, the Court held that the Constitutional Court’s
decision of 29 July 2008 to reject the applicants’ third complaint on the ground that
they had not directed it expressly against the position of the General Prosecutor’s Of
fice amounted to ‘excessive formalism’.148 It took the view that the applicants pro
vided the prosecuting authorities and the Constitutional Court with ample opportunity to redress the breach of their rights which they alleged before the Court. Al
though the civil complaints were still pending, the Court dismissed the Government’s
non-exhaustion objection.
Concerning the Article 3 claim that they had been subjected to degrading treat
ment, the Government argued that the sterilization procedures had been performed
in a medical institution in accordance with the law and with the aim of protecting the
applicants’ health and lives. The women themselves ‘had requested their sterilization
and had signed the relevant documents’. The Government further disputed the allegation that there had been a practice of forced sterilizations in Slovakia. Finally, with
reference to the steps taken in the context of the above criminal proceedings, the
Government maintained that the Slovakian authorities had fully complied with their
procedural obligation to carry out an effective investigation into the alleged inhuman
and degrading treatment of the applicants and that they had displayed due diligence in
that context.
The applicants maintained that they had been in a vulnerable position and that
their sterilization had been abusive and humiliating. It had violated their physical and
psychological dignity and had had lasting consequences in terms of physical and men
tal suffering. The procedures performed had been contrary to domestic law and internationally recognised medical standards. Their signatures on the sterilization re
quest forms could not be considered valid and, in any event, did not constitute in
formed consent to the procedure. As a result, Slovak authorities had failed in their
obligation to provide them with adequate protection against treatment contrary to
Article 3 of the Convention. The actions of the Slovak authorities had not complied
with the standards of an effective investigation, and had thus violated their obligation
under the procedural head of Article 3. In particular, the authorities had found that
the applicants’ sterilization complied with the legal requirements. That conclusion ran
contrary to the facts of the case. The authorities had failed to clarify why they consid
ered tubal ligation to be a life-saving operation. By favouring the medical personnel in
the investigation, they had acted contrary to their obligation to conduct an effective
investigation. The authorities had not displayed due diligence and the case had ultimately been set aside without having been submitted to a court.

146 Ibid., p. 32.
147 Ibid., pp. 32-33.
148 Ibid., p. 34.
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Finally, the applicants alleged that there was a practice of forced sterilization of
women of Roma origin which had its origin in the former Czechoslovakia in the
1970s. Evidence existed showing that there had been a practice of forced sterilization
in Slovakian hospitals even after the fall of the communist regime.
The arguments under Article 8 were similar. The Government argued that the in
terference complained of had been in accordance with the relevant law and necessary
for protecting the applicants’ own health. With regard to the first and second appli
cants in particular, sterilization had been indicated for medical reasons, namely a narrow pelvis and the risk of uterine rupture due to repeated Caesarean sections. As to
the third applicant, in the course of her fourth delivery, preceded by a pregnancy
complicated by cervical cerclage, she had given birth to twins. The delivery had had
to be carried out by Caesarean section because of the position of the foetuses. All
three applicants had ‘given consent to their sterilization’.
In establishing the claim under Article 8, the applicants referred to their argu
ments in respect of their complaint under Article 3 and submitted that the interfer
ence had been neither in accordance with the law or necessary in a democratic society
as required by paragraph 2 of Article 8. They maintained that sterilization by means
of tubal ligation was not life-saving surgery. Had such been the case, there would
have been no need to obtain their consent. The circumstances under which they had
signed the relevant documents excluded the possibility of their giving full and inform
ed consent to the procedure. The applicants further alleged that, at the time of their
sterilization, there existed no appropriate framework comprising specific regulations
and policies with a view to ensuring that procedures of that kind were carried out
only with the full and informed consent of patients, as required by internationally recognised standards.
The Court held the Article 3 and Article 8 claims admissible. In addition, al
though no further factual material was presented, it also agreed that the Article 12
claim should be heard as to the merits and that there were no grounds to dismiss it at
the admissibility stage. The Court further agreed that the Article 13 claim was admis
sible, based also on the view that the arguments of the parties raised issues of fact
and law under Article 13.
As concerns the discrimination claim under Article 14, the applicants claimed
that the coercive sterilizations had been discriminatory on grounds of sex, race, colour, membership of a national minority and ethnicity. They argued that their com
plaint had to be considered in the context of the intolerance to which persons of
Roma origin were subjected in general in Slovakia and which was also prevalent
among medical personnel. That was proved by their segregation during their stay in
Krompachy Hospital. The applicants also relied on statements by several politicians
and Government members addressing the public’s fears concerning high Roma birth
rates and calling for the regulation of Roma fertility.
The applicants further alleged that they had also suffered discrimination on the
ground of their sex. That conclusion was supported by the views expressed by inter
national bodies such as the Committee on the Elimination of Discrimination against
Women, which asserted that failure by health services to accommodate the fundamental biological differences between men and women in reproduction violated the
prohibition on sex discrimination. The applicants had been subjected to less favourable treatment during pregnancy and childbirth, that is, while they were in a vulner163
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able position. Their sterilization, performed without their full and informed consent,
was a form of violence against women, which was discriminatory. Their ensuing infertility resulted in a psychological and social burden which was much heavier on
women, in particular in the Roma community where a woman’s status was often determined by her fertility.
The applicants maintained that they had suffered a double burden of discrimina
tion as their sex and ethnicity had played a decisive role in the violation of their hu
man rights in issue. Finally, the applicants argued that there had been no objective
and reasonable justifïcation for their differential treatment. Their non-consensual
sterilization had pursued no legitimate aim. There existed no race-neutral explanation
justifying their sterilization during Caesarean delivery.
The Court deemed the arguments to be signifïcantly weighty as to raise issues of
fact and law under Article 14. It therefore allowed the Article 14 claim as admissible.

4.4.1

V.C. v. Slovakia

The Court finally ruled on the substance of challenges to the coercive sterilization of
Romani women in the case of V.C. v. Slovakia, on 8 November 2011. V.C., a Romani
woman from the eastern Slovak slum of Jarovnice, was bom in 1980. On 23 August
2000 she was sterilized at the Hospital and Health Care Centre in Presov during the
delivery of her second child via Caesarean section. In the proceeding, Ms. V.C. submitted that that, in the last stages of labour, she was asked whether she wanted to
have more children and told that, if she did have any more, either she or the baby
would die. In pain and scared, she signed the sterilization consent form. She did not
understand what sterilization meant.
With the assistance of counsel, V.C. brought civil and constitutional proceedings
alleging that the staff at Presov hospital had misled her into being sterilized and in
which she requested an apology and compensation. The civil complaint was ultimate
ly dismissed on appeal by the Presov Regional Court in May 2006, the courts finding
that the sterilization, a medical necessity, had been carried out in accordance with do
mestic legislation in force and with the applicant’s consent. The Constitutional com
plaint was also rejected.
In its ruling, the European Court unanimously held that Slovakia had violated the
Article 3 prohibition on inhuman and degrading treatment. V.C.’s sterilization, as well
as the way in which she had been requested to agree to it, ‘made her feel fear, anguish
and inferiority’. The suffering that entailed had had long-lasting and serious repercussions on her physical and psychological state of health as well as on her relationship
■with both her husband and the Roma community.149 Medical staff had acted, ‘with
gross disregard to her right to autonomy and choice as a patiënt.’150 The Court dis
missed contentions that Article 3 was also violated due to a lack of investigation into
the complaints.
In its ruling, the Court recapitulated the distinction noted above between acts
carried out for reasons of medical necessity - which in its view cannot fall within the
149 V.C. v. Slovakia (Application no. 18968/07), judgment, 8 November 2011, para. 118.
150 Ibid., para. 119.
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ambit of Article 3 —and other acts. However, in V.C., the Court nuanced this distinction somewhat, holding that ‘The Court has nevertheless taken the view that it must
satisfy itself that a medical necessity has been convincingly shown to exist and that
procedural guarantees for the decision exist and are complied with’.151
The Court also held that Slovakia violated the Article 8 right to private and family
life, ‘in that it did not ensure that particular attention was paid to the reproductive
health of the applicant as a Roma’.152 The Court dismissed allegations of discrimina
tion (Article 14), lack of effective remedy (Article 13), and infringements of the right
to marry and found a family (Article 12). In V.C. v. Slovakia, the Court held that Slo
vakia was to pay the applicant EUR 31,000 in respect of non-pecuniary damage and
EUR 12,000 for costs and expenses.
The Court’s distinctive move in V.C. —deflecting the issue of ethnicity on the
proceedings from Article 14 to Article 8 - was noted in the previous chapter. Two
other troubling aspects of the V.C. judgment deserve comment here. First of all, the
Court appears to accept the view that contraceptive sterilization may be carried out
for therapeutic reasons.153 As noted above, the International Federation of Gynae
cology and Obstetrics has expücidy rejected this view. Secondly, the Court rejected
coercing the sterilization of ‘mentally competent adult patiënt’, 154 seeming to open
the possibility that forcible sterilization of a minor or of a person who was not ‘men
tally competent’ might somehow be permissible.155 The Court’s jurisprudence in this
area will evidendy soon be tested; the Court has recendy communicated a case filed in
December 2008 concerning the coercive sterilization by French authorities of five
women, on grounds of their ‘mental deficiencies’.156

4.4.2

N.B. v. Slovakia, I.G. and Others v. Slovakia, R .K v. Czech Republic,
Öervenakova v. Czech Republic

The flaws in its V.C. judgment notwithstanding, the Court has now apparendy taken
V.C. as the template according to which, at least for the time being, it will rule on
these cases. In its subsequent rulings in the cases of N.B. v. Slovakia and I.G. and Oth
ers v. Slovakia, the Court has broadly confirmed and recapitulated the approach taken
to the case of V.C., albeit with some variations based on the particularities of the
cases concerned, as well as the way in which the complaints of these women have
been handled by the Slovak authorities. Two Czech cases ruled on have not made it
past the Court’s admissibility stage, as detailed below.
On 12June 2012, the Court ruled on the case of N.B. v. Slovakia, a case involving
the coercive sterilization in a public hospital in 2001 of a Romani woman born in
1983 and living in Nalepkovo, Slovakia. She was sterilized by tubal ligation during the
delivery of her second child at the gynaecology and obstetrics department of the hos151
152
153
154
155
156

Ibid., para. 103.
Ibid., para. 154.
Ibid., para. 106.
Ibid., para. 107.
Ibid., para. 107.
Gauer et autres contra la France (Application no. 61521/08), filed 10 December 2008, communication
of facts and questions to the parties document.
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pital in Gelnica, eastern Slovakia. At the time, she was still legally a minor. In its judg
ment in the case, the Court ruled nearly identically, finding substantive violations of
Articles 3 and 8, and dismissing procedural complaints under Article 3, and deeming
it unnecessary to mie on Article 12 or 14 issues. The Court awarded Ms. N.B. EUR
25,000 in damages, as well as EUR 5,000 for costs and expenses. The Court held
explicitly that it would follow its judgment in 1Y.C. as guiding law.157
In its subsequent ruling on the merits in the matter of I.G. and Others v. Slovakia,
the admissibility decision of which is discussed above, the Court set out in summary
form the reasons it had overruled the Slovak government’s view that N.B. did not enjoy victim status in deeming the case admissible.
It considered relevant, in particular, that (i) the civil courts had not accepted the
applicant’s arguments about the particularly serious nature of the breach of her rights
resulting from her sterilization, (ii) they had not considered the circumstances of the
case from the perspective of the international standards on which the applicant had
relied, and (iii) the applicant had been unable to obtain redress in the context of cri
minal proceedings and before the Constitutional Court. In addition, in N.B. the Court
held that, even assuming that by their judgments the civil courts had acknowledged to
an acceptable extent the breach of the rights alleged by the applicant, their award
(namely EUR 1,593) could not be regarded as financial redress commensurate with
the nature of the damage alleged by the applicant.158
This, then, would seem to be the scope and content of the gap between effective
remedy for coercive sterilization harms as expected by the Court, and that available in
Slovakia at the time the cases were brought before the domestic authorities.
In the case of I.G. and Others v. Slovakia, ruled on in November 2012, the Court
again held Slovakia in violation of Articles 3 and 8, again deeming that there was no
need for it to rule separately on the questions of Article 12, 13 or, crucially, the Arti
cle 14 discrimination question. The facts in I.G. have been summarized above. In the
period between the admissibility decision and the judgment, one of the complainants
—Ms. R.H. —died. Her children were not granted locus standi by the Court, a fact
which drew a dissenting opinion on the matter byjudge Bratza.
In assessing the Article 3 claim -with regard to Ms. I.G., the Court was confronted
with the fact that she had learned of her sterilization only three years after the act,
and that she had undergone an emergency hysterectomy only days after the steriliza
tion. The question therefore arose as to whether the sterilization rose to the mini
mum level of severity required under Article 3. In the recapitulation of the Court, the
question w*as whether, despite the fact that in strictly biological terms the impact of
the sterilization lasted only for several days, it nevertheless was to be ‘considered to
be “degrading” when it humiliates or debases an individual, showing a lack of respect
for, or diminishing, his or her human dignity, or arouses feelings of fear, anguish or
inferiority; it may suffice that the victim is humiliated in his or her own eyes, even if
not in the eyes of others’.159 In the Court’s view —and in dramatic distinction from
the view of the Spisska Nova Ves District Court —indeed the coercive sterilization
act in question was such degrading treatment:
157 N.B. v. Slovakia (Application no. 29518/10), judgment o f 12 June 2012, paras. 71 and 94.
158 I.G. and Others v. Slovakia (Application no. 15966/04), judgment of 13 November 2012, para. 106.
159 Ibid., para. 121.
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The first applicant was sterilized in the context of a delivery by Caesarean sec
tion. Her sterilization was not a life-saving intervention, and neither the applicant’s
nor her legal guardians’ informed consent had been obtained prior to it. The proce
dure was therefore incompatible with the requirement of respect for her human freedom and dignity, similarly to the cases of V.C. (cited above, §§ 76-77), and N.B. (also
cited above, § 74). The fact that the doctors had considered the procedure necessary
because the first applicant’s life and health would be seriously threatened in the event
of a further pregnancy cannot affect the position. ... The Court accepts that the first
applicant was susceptible to feeling debased and humiliated when she learned that she
had been sterilized without her or her legal guardians’ prior informed consent. Taking
into account the nature of the intervention, its circumstances, the age of the applicant
and also the fact that she belongs to a vulnerable population group (see V.C. v. Slova
kia, cited above, §§ 146 and 178), the Court considers that the treatment complained
of attained a level of severity which justifies its qualification as degrading within the
meaning of Article 3 .160
In I.G. a>td Others, the Court for the first time in these cases found not only a sub
stantive violation of Article 3, but also, separately, a procedural violation of Article 3,
because ‘the way in which the domestic authorities proceeded with the case was not
compatible with the requirement of promptness and reasonable expedition’.161 The
Article 8 violation followed the reasoning set out in V.C. v. Slovakia.xb2
The question of the Article 14 discrimination claim in the Slovak sterilization
cases has been discussed in the previous chapter. As noted there, the Court’s return
to seeing ethnicity as a component of a violation of the Article 8 right to private and
family life, rather than as a form of discrimination identified within Article 14, possibly signals a troubling return to early 2000s jurisprudence under Buckley, Chapman and
Connors. However, one further note is merited here, in light of the new material dis
cussed in the present chapter. It seems at least possible that the Court declined to
find an Article 14 violation at least in part as that would open the question of a possi
ble genocide claim against Slovakia. In light of the Genocide Convention definition
noted above, indeed it would be unclear what racial or ethnic discrimination in a ster
ilization context might mean, if not the act set out under Genocide Convention Arti
cle II(d), cited above. If indeed it is the case that the Court sought to avoid a situation
in which a European Union Member State faced in principle well-grounded allegations of genocide, then Debour’s scepticism, noted in Chapter 1, that human rights
tribunals are not in fact well-insulated from concerns outside human rights would
seem to be substantiated here.
Two Czech cases reviewed by the Court to date have not made it past the admissibility stage. In the case of R K v. C%ech Republic, a case concerning a Romani woman
sterilized in the town of Most, Northern Bohemia, a friendly settiement was reached
involving a payment of 10,000 EUR to the victim. The case was consequendy struck
off the Court’s list.163 In the case of Cervendkovd v. C^ech Republic, the Court struck a
complaint by a Romani woman coercively sterilized in Ostrava off the list on grounds
160
161
162
163

Ibid., paras. 122-123.
Ibid., para. 133.
Ibid., paras. 135-146.
KK. v. C^ech Republic (Application no. 7883/08), admissibility decision of 27 November 2012.
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that she had not informed the Court of a previously existing confidential friendly settlement agreement concluded at domestic level with the Fifejdy hospital in Ostra
va.164
It seems likely that, absent vigorous efforts to persuade the Court to change its
legal views, the Court will follow the approach developed in the three judgments
discussed above when it ultimately rules on the merits of other cases of coercive ster
ilization of Romani women brought before the Court.165 The jurisprudence devel
oped in V.C. becomes the Court’s orthodoxy when it reviews N.B. and I.G. and Oth-

ers.

4.5

The Court and International Law: Absorption, Refraction and
Transformation of Norms

The Court thus filters international normative material through the framework pro
vided by the Convention, in many areas transforming it in the process. In its work on
violence against women, the Court absorbs the approach of CEDAW into its juris
prudence in a fairly straightforward manner. The conclusions arrived in the CEDAW
decision in A.T. v. Hungary are consistent with the general development of the Court’s
jurisprudence; internalizing an approach according to which gender discrimination
has caused a systematic failure to respond to the protection requirements of women
threatened by domestic violence follows as a matter of the consistent development of
the Court’s jurisprudence, in this case the development of Article 14 jurisprudence, in
its relationship with Articles 2 and 3.
In the case of the internalization of the norm of free and informed consent, the
work of internalizing the norm is more complex, because the issues are not clearly
and unequivocally situated in one European Convention of Human Rights provision
or jurisprudential strand, but rather sit awkwardly across several. Various aspects of
the norm appear in distinct and disparate strands of the Court’s jurisprudence. These
are finally drawn together in Court language in the Trocellier admissibility decision.
The Court’s mode of drawing these strands together however leads to a certain atomization of the norm, and its rendering into another language —the European Con164 Cervenakova v. C%ech Republic (Application no. 26852/09), admissibility decision of 23 October 2012.
165 The Court has taken a slighdy different approach in cases ruled on subsequendy which do not
concern Romani women, and which do not have the same context. In the case of G.B. and RB. v. the
Republic o f Moldova (Application No. 16761/09), of 18 December 2012, the Court found Moldova in
violation of Article 8, but not of Article 3. According to the Court’s summary, Ms. G.B. and Mr.
R.B., wife and husband, were born in 1968 and 1966 respectively and live in Gtefan Voda, Republic
of Moldova. Giving birth to a child in May 2000, Ms B., aged 32 at the time, had a Caesarean section, during which the obstetrician removed her ovaries and Fallopian tubes without her permission.
She subsequendy sought treatment to counteract the effects of early menopause since 2001 and has
had health problems ever since, including depression and osteoporosis. The courts found the obste
trician guilty of medical negligence, but eventually absolved him of criminal responsibility in 2005.
Mr and Ms B. brought civil proceedings against the hospital and the obstetrician, and were awarded
damages in the amount of 600 euros. Relying on Article 8 (right to respect for private and family
life), they complained of Ms B.’s sterilization and o f the low amount of compensation they had been
awarded.
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vention of Human Rights language. This cannot but exercise a certain transformation
or altering of the content and form of the norm of free and informed consent; it is
filtered into another paradigm.
At the same time, the Court’s considerations are framed in such a way as to restate these questions as being between the individual and the state, frequently altering
the legal matters under consideration, a point explored in detail by Zerilli and Dem
bour as discussed in the previous chapter.166
As we have seen above, normative development also moves in the other direction. The development of FIGO’s guidance around contraceptive sterilization, for ex
ample, arises as a result both of the exposure of facts of coercive sterilization, as well
as because of the development of other bodies’ work on these issues.
In certain senses, however, the owl of Minerva flies at dusk.167 Even as the machinery of supranational supervision of legal norms has in the last two decades struggled with great smoke and heat to articulate and implement free and informed con
sent norms that have been in disputed development for over a century, diere are
indications that the relations described between patiënt and practitioner may already
be ill-suited to the requirements of effective care. A number of recent titles focus on
an approach which would fundamentally alter the relationship between patiënt and
health care professional. At the core of this thinking is the following series of in
sights, as characterised by Robert Veatch:
... the expert cannot possibly know or understand die patient’s unique beliefs, values
and preferences that are crucial for knowing the patient’s interests. ... literally every
medical choice require[s] a value perspective and ... the health professional could not
claim expertise on that value dimension.
Veatch holds that we are ‘moving to a ‘new medicine’ in which patients must make
the calls.’ This new medicine will ‘rely on professional medical expertise as much or
more than before for technical matters of diagnosis, prognosis and treatment options,
but will require a much more active patiënt in charge of choosing which options are
best for his or her own medical decisions. It is a world in which physicians and health
professionals will become assistants of patients who will have to take charge and heal
themselves.’168 On this vision, rather than provide ‘(free and informed) consent’ to a
course of treatment, knowledge of which remains under the effective control of a
medical professional, the model alters to one of partnership, which the ultimate
power of choice residing with the patiënt.
This vision of fundamentally altered cultures of health care will undoubtedly
meet with opposition from at least some sectors of the health care community. Many

166 Zerilli, Filippo M. & Dembour, Marie-Benedicte, ‘The House of Ghosts: Post-Socialist Property
Restitution and the European Court’s Rendition of Human Rights in Brumarescu v. Romania’, in
Dembour, Marie-Benedicte & Kelly, Thomas (eds), Paths to International Justice: Social and Legal Perspectives, Cambridge: Cambridge University Press, 2007.
167 Hegel’s phrase captures the sense in which normative articulation is doomed to articulate issues
already being superseded by others.
168 Veatch, Robert, Patiënt, Heal Thy Self: How the New Medicine Puts the Patiënt in Charge, Oxford: Oxford
University Press, 2009, pp. VII-IX.
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doctors would oppose it on principled grounds;169 others will simply lack the communicative and other skills required for patient-centred health care. The free and in
formed consent norm will be necessary as a safeguard against possible abuse. Nevertheless, it can be expected that this ‘new medicine’ vision of the final goal of ethics
and knowledge in health care will already soon begin to reshape the normative land
scape in ways which we do not yet anticipate. The distance between free and inform
ed consent on the one hand, and Veatch’s conception of a ‘new medicine’ on the
other, might be described as the gap between a necessary set of minimum legal protections to persons, as against a telos for an ideal future of care.

4.6

Conclusion

As noted at the outset, notwithstanding the strong forward development of the norm
of free and informed consent, there does not seem to be any clear and unequivocal
single international legal norm in which the problem of coercive sterilization of Ro
mani women sits comfortably. This chapter has endeavoured to show how, on the
one hand, heightened attention to violence against women also must figure in consideration of these acts, while on the other hand, powerful entities such as the European
Court of Human Rights filter a range of legal considerations into and through the
provisions of the European Convention on Human Rights, to a considerable extent
reframing the legal and normative considerations in the process.
In its rulings to date on the problem of coercive sterilization of Romani women —
thus far the cases of 1V.C. v. Slovakia, N.B. v. Slovakia and I.G. and Others v. Slovakia —
the Court has endeavoured to bring a range of normative elements under the umbrella of the provisions of the European Convention. By gravitating toward the pro
visions of Article 3 and Article 8, the Court has identified - arguably correctiy —the
legal issues as sitting within the Convention’s most powerful personal autonomy
guarantees. Nevertheless, the Court cannot yet be said to have managed entirely successfully the restatement of the legal and factual questions at issue within the Con
vention framework. This is most clearly evident in the Court’s inadequate treatment
of racial discrimination in the given cases —the situation of ethnicity within a series of
strange formulations in Article 8, rather than in Article 14 —as well as its wholly in
adequate treatment of the issue of the protection of the free and informed consent of
a ‘mentally competent adult patiënt’, effectively leaving all other persons potentially
exposed. The Court has also clearly not yet risen to the challenge of addressing the
problem of practices degrading to women within Article 14 in this context, notwith
standing its improving jurisprudence in other areas, such as in the field of domestic
violence.
Nevertheless, Romani women have managed to impose themselves as actors
within this troubled normative terrain. One explanation for this is that the factual is
169 One doctor in Hungary told the author, ‘I would never accept the patiënt as an equal in the healing
process. I went into medicine as a mission and I am extremely underpaid. In the healing process, the
doctor gives and the padent receives. If I were asked to accept the patiënt as an equal in the healing
process, I would go into another line of work.’
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sues are simply too compelling to reject. Forced sterilization is nothing short of horrifying; that it has gone on in Europe to the present day arouses moral outrage. And
yet, as noted above, the factual issues have been successfully kept from the public eye
for many decades. An explanation for the success of these women in having their
voices heard in international forums wants further exploration, in particular also of
the social forces ranged in support of and against their efforts. It is to these questions
that the next chapter turns.
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Social Forces and National, Regional and International
Human Rights Processes
The pages which follow attempt to map the consteEation of social forces engaged to
challenge practices of coercive sterilization of Roma during the early 2000s. These
forces include local, national and international civil society organizations;1 donor or
ganizations; regional and international intergovernmental organizations; the Europe
an Union; and certain segments of the government. In the interests of narrowing the
focus, only the Czech case will be considered in detail. The primary aim of the chap
ter is to explore the extent to which the default weak agency of the women concerned
could be augmented and amplified through the actions of a limited number of key
players, and the extent to which this augmentation altered the playing field in justice
terms. The chapter begins by summarizing a growing body of literature exploring
linkages between human rights and social action, probing the sociology of human
rights, and examining human rights as practiced. The chapter concludes with
thoughts as to implications for social action in human rights, conclusions which are
pursued further in the next, concluding chapter.

5.1

Theorizing Social Action in Human Rights

In recent years, a number of authors have posed questions about the role of social
action in human rights. Heyns has for example proposed a ‘struggle theory’ of human
rights, positing that human rights only exist in contexts in which they are ‘fought for’.
The rhetorical question in this context is, for Heyns (who is from South Africa), ‘Do
the Zimbabweans have rights?’,2 for which the answer is apparently, for Heyns,
something approximating ‘at present, only in nascent form, if at all’.
Working on stmilar terrain, Bowring has recently attempted a wide-ranging exploration of the link between human rights and social action —and in particular be
tween the major liberation ideologies of the past two centuries, following the promise
of the French Revolution and working themselves out in various Marxist forms.
Bowring’s premise is that international law —and particularly the promise of human
rights within international law —is currently in deep crisis as a result of repeated deg
radation via misuse for imperialist aims in places such as Iraq.
Bowring’s broad endeavour is to explore the link between social action —and in
particular social action aiming at human liberation —and international human rights
law. For Bowring, ‘the concept of the universality of human rights on a foundation of
1

2

As noted in Chapter 2, the author has been extensively involved in civil society efforts to expose,
challenge and ultimately end and remedy these practices, as part of his work at the European Roma
Rights Centre (ERRC), 1996-2007, as well as informally in several capacities thereafter.
Christof Heyns, lectures, Oxford University, July 2008.
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natural law has no moral content. ... human rights are real, and provide a ground for
judgment, to the extent that they are understood in their historical context, and as,
and to the extent to which, they embody and define the content of real human struggles’.3 Similarly, according to Bowring’s account, struggle gives the concept of social
justice content, enabling human rights to ‘come to life’.4 For Bowring, ‘... human
rights are not mere rhetoric, a form of words hypocritically deployed by the powerful,
and undermining the struggles of the oppressed. International law contains within its
principles and concepts the content of world-shaking movements, a content that is
capable, sometimes unpredictably, of reappearing with a terrible vengeance for injustice.’5
Keek and Sikkink have provided a significant contribution to the study of social
activism in human rights by applying network theory to international (or ‘transnational’) human rights activism. By examining ‘transnational advocacy networks in in
ternational politics’, Keek and Sikkink offered an important antidote to an over-emphasis on ‘level’ in the study of human rights, in which, in a capitulation to myths of
national sovereignty, apparendy hermetically sealed ‘local’ and ‘global’ elements act
out a dialogical interplay. By viewing activism within the framework of networks,
Keek and Sikkink observed that ‘advocacy networks’ were transforming ‘the practice
of national sovereignty’ by ‘blurring the boundaries between a state’s relations with its
own citizens and the recourse both citizens and states have to the international sys
tem’.6
Among the first major efforts to conceptualize in a formal sense social action in
human rights was the 1999 work of Risse, Ropp and Sikkink. Elaborating a ‘spiral
model’ of human rights change, the authors in the volume edited by Risse, Ropp and
Sikkink looked in particular at how change takes place where repressive regimes are at
issue. In an introductory theoretical exploration, Risse and Sikkink elaborate five
stages in the ‘spiral model’: (1) repression; (2) denial; (3) tactical concessions; (4) prescriptive status; and, finally, (5) ‘rule-consistent behaviour’,7 the latter being a kind of
nirvana of human rights achievement, resolution or closure on the given model. The
primary focus in Risse, Ropp and Sikkink is the way in which initial commitments to
work within human rights discourse or provide some level of acknowledgement of
abuse bring states ultimately to deep commitments in the area of human rights, as an
initial paying of lip service to human rights ultimately acts to bring about deeper
(within the international relations perspective of the theory) human rights change.
One of the studies in the Risse, Ropp and Sikkink collection focuses on Czechoslo-
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Bowring, Bill, The Degradation o f the International Legal Order?: The Rehabilitation o f Law and the Possibility
o f Politics, New York: Routledge-Cavendish, 2009, p. 129.
Ibid., p. 179.
Ibid., p. 208.
Keek, Margaret E. & Sikkink, Kathryn, Activists Beyond Borders: Advocacy Networks in International
Politics, Ithaca: Cornell University Press, 1998, pp. 1-2.
Risse, Thomas & Sikkink, Kathryn, ‘The Socialization of International Human Rights Norms into
Domestic Practices: Introduction’, in Risse, Thomas, Ropp, Stephen C. & Sikkink, Stephen (eds),
The Power o f Human Rights: International Norms and Domestic Change, Cambridge: Cambridge University
Press, 1999, p. 20.

174

Social Forces and Human Rights Processes
vakia in late Communism.8 Risse, Ropp and Sikkink’s limitations —explored further
below —play out in particular in their use of the term ‘socialization’ vis-a-vis states, as
if states were people, as well as in their bias toward seeing human rights issues as only
appearing in repressive states.
With an extensive nod to Keek and Sikkink, Goodale and Merry endeavour to
advance the anthropological study of human rights as ‘practice’. Beginning from the
(arguable) premise that ‘human rights have become decentered and their status remains as “unsetded” as ever’,9 Goodale advances the insight —valid regardless of
whether human rights is ‘decentered’ or not —that, ‘discursive approaches to human
rights assume that social practice is, in part, constitutive of the idea of human rights
itself, rather than simply the testing ground on which the idea of universal human
encounters actual ethical or legal systems’.10 Commenting on the continued relevance
of the local/global dichotomy (even as partially rejecting it), Goodale notes that, ‘hu
man rights actors often experience human rights discourse betwixt and between, as a
kind of legal or ethical liminality that can both empower the relatively powerless and
place them at greater risk of further violence at the same time. ... the use of human
rights discourse within ongoing political and social movements has the effect of radically shifting the framework within which “local” struggles are waged’.11 However, at
the same time, this ‘liminality’ created by the introduction of human rights discourse
can have the effect of raising the symbolic stakes, exposing actors to greater scrutiny
‘by dramatically expanding what might be in fact quite modest claims’.12
In the course of a study of the Zapatista movement in Mexico, Speed offers an
ambitious explanatory framework in which rights discourse spreads ‘in tandem with’
other discourses, including ‘democratization’ and ‘indigenous rights/multiculturalism’, but above all amid the powerful context of ‘neoliberalism in Latin America’.13
According to Speed, ‘rights struggles ... may in fact work to reinforce the underlying
goals of neoliberal governance strategies and limit the force of collective indigenous
demands. From this perspective, recognition of collective rights is an integral part of
neoliberal subject formation and the construction of neoliberal rule.’14 On this ac
count, citing Merry and others, Speed argues that, first of all, pressing rights claims
via the legal system may ‘serve to buttress the neoliberal state’s role as the purveyor
and protector of rights, and as upholder of “law and order’”. As such, these modes of
protests ‘risk re-inscribing the very forms and logies of power they are struggling
against’.15 Secondly, Speed contends that activity of this kind provides the opportu8
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Thomas, Daniel C., ‘The Helsinki Accords and Political Change in Eastern Europe’, in Risse, Tho
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nity for the state ‘to engage in neoliberal subject making, because of its inherent delimiting and regulating capacities’. Speed quotes Menon to the effect that ‘modern
forms of power do not simply oppress, they produce and regulate identity [and] law is
an important technique by which this achieved. ... legalism may actually reinforce
structures and discourses of inequality, in part by “fixing” identities and deliiniting
culture in law, subjugating them to “a stable set of regulatory norms’”.16
From the point of comparison with the issues in this thesis, Speed’s clearest ex
ample of the latter is Mexico’s Law on Indigenous Rights and Culture, according to
which ‘the responsibility for determining both which indigenous people will be recognized and what form of autonomy of indigenous peoples will be granted is left in the
hands of state-level legislatures.’17 We will return to this description below. Speed
concludes that:
In the neo-liberal era, the interpretation given to ‘rights’ is distinct from that of the
modern liberal era. Despite the reduction of the state’s function for mediating social
conflict, ‘rights’ enjoy greater primacy today than in past eras. Law has become the
privileged site of both contestation and regulation, and thus ‘rights’ are the superlative mode for acceptable resistance. Neo-liberalism reconfigures rights, taking collectivities into the fold in the process of disciplining them. Disciplined citizen-subjects
appropriately mediate themselves and the state is reinforced through the privileging
of the legal system as the appropriate forum for dispute and the state as the appropriate arbiter.18
Speed’s story is ultimately that of a movement which has ‘mobilized global discourses
of rights and waged their struggle on the legal terrain of the state in strategie fashion
... by withdrawing their claims to indigenous rights from the realm of legal contesta
tion, they have appropriated the discourses of human and indigenous rights, and are
redeploying them with new significations in support of an alternative project that,
rather than reinforcing state power, can be read as challenging it’.19
McCann deems that ‘[rjigorous study of law and social movements has been a
surprisingly limited and marginal endeavor’. On the one hand, ‘social movement
scholars do not seem much interested in law’. Those studies existing ‘have rarely
provided direct conceptual analysis about how law does or does not matter for the
struggles at stake, and generally they have remained quite uninformed by sophisti
cated socio-legal analysis’. On the other hand, McCann notes that ‘traditional legal
scholars in law schools’, by contrast, have written at length about litigation campaigns, judicial actions, and normative aspirations for rights-based social justice connected to social justice. However, according to McCann, ‘most of this scholarship has
remained court-centred, sticking close to official case law and actions of legal elites
while remaining distant from grassroots movement activity’.20
16
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In McCann’s view, ‘Legal mobilization tactics do not inherendy empower or disempower citizens [sic.]. Legal insdtutions and norms tend to be Janus-faced, at once
securing the status quo of hierarchical power while sometimes providing limited opportunities for episodic challenges to and trans formations in that reigning order.’21
McCann clusters a series of observations about instances in which legal referents sustained the goals and efforts of social movements, or undermined them. He focuses
first on law’s potential role in the genesis of social movements; secondly on legal mo
bilization as political pressure; third on ‘generating responsive action’, i.e. producing
some tangible response by authorities or others; and, fourth, less tangible ‘legacies’ of
law in/for struggle, such as the subsequent heightened levels of power —real or symbolic —of the persons concerned.
Similarly disenchanted with the state of the study of law and social movements
outside of the developing world, Wilson has argued that, ‘the anthropology of legal
instantiations of human rights would benefit, if it refrained from modelling the relationship between legal levels or systems and instead emphasized the social agency and
global processes that pervade and cut across many domains of law’.22 Wilson also encourages - in the pages of a volume with examples from Africa, Asia and Central and
South America, but none from Europe and North America —that ‘legal anthropologists ... venture into the central sites of the international legal order, so as to comple
ment recent studies of international law’s impact upon human rights struggles outside
North America and Western Europe’.23
Finally, Cohen has offered a description of the relationship between law and so
cial action which appears infïnitely regressive, insofar as the machinery of law appears
as but one instrument in a comprehensive tooi chest through which states, individuals
and societies deny human rights abuses. Thus, for example, Cohen describes ‘magical
legalism’ as one mode of responding to reports of torture: ‘Magical legalism is a
method to “prove” that an allegation could not possibly be correct because the action
is illegal. The government lists domestic laws and precedents, ratifications of interna
tional conventions, appeals mechanism and provisions for disciplining violators.
Then comes the magical syllogism: torture is strictly forbidden in our country; we
have ratifïed the Convention Against Torture; therefore what we are doing cannot be
torture.’24 Cohen classifïes state denial as being literal (‘nothing is happening’), interpretive (‘what is happening is really something else’) or implicatory (‘what is happen
ing is justified’), and also characterizes other responses to information about human
rights abuses, such as counter-offensive and partial acknowledgement. In Cohen’s ac
count, acknowledgement of human rights abuses is always partial —and above all
aimed at management —apparendy because —on this view —individuals and society
cannot or will not remain in permanent states of absorbing information about the
suffering of others.
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The passages which follow examine the actors involved in efforts to secure legal
remedy for Romani women coercively sterilized in the Czech Republic. Thereafter,
secüons 5.5 and 5.6 examine the implications for the theoretical literature summarized above.

5.2

The Social Field

Any effort to map social action must of necessity begin with a description of the
situation prevailing at the time of the action. The changes of 1989 brought an eruption of anti-Romani sentiment into public life.
On the one hand, widespread resentment against ‘Gypsies’ had built up during
late Communism, particularly over the (real and/or perceived) policies in late state
socialism in Czechoslovakia of allocating new housing preferentially to Roma. As ethnic Czechs and Slovaks waited years for a new flat, Roma were provided housing in
housing estates. In several famous examples, particularly several localities in northern
Bohemia and in the eastern Slovak city of Kosice, these had degenerated over a pe
riod of 10 or 15 years into uninhabitable slums. During Communism, this resentment
remained submerged, as expressions of anger or criticism of policies about Roma
could be punished.
On the other hand, Roma were widely blamed for aspects of the transition to democracy and a market economy disliked by the Czech public, namely ‘disorder’ (neporadek) —a code for everything from Street crime to perceived high level corruption
to price uncertainty. As the Czechoslovak federation headed toward dissolution dur
ing 1991 and 1992, Czech television broadcast images of Roma in Slovakia supporting Vladimir Meciar, the political voice openly calling for an independent Slovakia.
Anti-Romani sentiment extended to all levels of the public, including among former
dissidents.
Ludvik Vaculik, one of Czechoslovakia’s most prominent dissidents, perhaps described best the mood of the early 1990s in an article published in 1991. A signatory
of the dissidents’ founding document Charter 77, Vaculik established the first domes
tic sami%dat publishing house. At the time of the end of Communism, Vaculik was
widely acknowledged to be among the best living Czech writers. His was a rough and
bitterly ironie voxpopuli, a register which worked well in the rock-and-roll late 80s and
early 90s in Czechoslovakia. In mid-1991, Vaculik published an article in the leading
Czech literary journal U terami Noviny which stated the following:
[...] We have put it into law and taken it as wish and necessity that all people are possessed with equal rights. Even Gypsies. In the first grade, the catechist taught us religion in the following way: ‘Love thy neighbour as thyself. Repeat it.’ We responded in
unison. He leveled a finger at someone and asked ‘Even the Gypsy?’ It was a trick
question, but the pupil didn’t get it. ‘No, not the Gypsy,’ he answered from out of his
clean conscience. In the higher grades, we already knew the proper answer, which did
not however correspond to our regard for Gypsies.
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Vaculfk went on to explain that Gypsies have little regard for the idea of equal rights
with ‘us’ - the untranslatable pronoun in Czech which means the stricdy delineated
sphere of Czechs, ethnic Czechs, inside which Czech Roma do not belong. He then
offered his idea:
If Gypsies decide to live among us, it means they must accept our norms [Vaculfk’s
term is nas rad —‘our order’], and if they cause trouble, they will be returned.25 [...] I
seriously see two questions: 1. Should we leave them in the already destroyed sections
of the city or (better!) leave them some piece of earth where they can start, picturesquely to burn the bare earth? 2. Should we wait for the cultivated Rom to stay and
improve his community and not run straight to us? If we don’t agree on something
circumspect with the Roma, one day we may be shooting each other.26
If anything, anti-Romani views hardened among the public-at-large throughout the
1990s. In 1999, a study conducted among university students in the Czech Republic
found that 42 percent advocated expelling all Roma from the country.27
These antipathies played out in the form of impunity in die justice system for
negative treatment of Roma, including raw physical attack by a growing movement of
neo-Nazi skinheads. During the period 1991-1997, non-governmental organisations
documented an estimated 1,250 racially-motivated incidents resulting in the deaths of
10 Roma, one Turk mistaken for a Romani man and in early November 1997 a Sudanese student. The latter crime triggered an outpouring of public sympathy and protest
that had not been present following major crimes against Roma. According to gov
ernment statistics, approximately 800 racially-motivated attacks occurred in the pe
riod 1991-1997 with the figure rising every year. Famous crimes included the 1995
killing of a Romani man named Tibor Berki. Four skinheads broke into his house in
the town of Zdar nad Sazavou and beat him to death in front of his family with a
baseball bat.
Most of the attacks on Roma were not reported, however, and activists considered both government and independent figures of them low. This is primarily be25
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cause the authorities were reticent in prosecuting raciaUy-motivated crime. For exam
ple, the initial decision in the Berki killing was that the skinheads had not acted out of
racial hatred because, although they had been overheard discussing killing a ‘Gypsy’
earlier in the evening and belonged to a group known to advocate the death of Gypsies, witnesses had not overheard any of the attackers shouting racial epithets at the
time of the crime. In another case during the 1990s, a court in Hradec Kralové decided that, notwithstanding their proven guilt in an attack on Roma, two skinheads
could not be found guilty of racially-motivated crimes against Roma because Roma
and Czechs both come from the same (apparendy biologically defined) ‘Indo-European race’.
Media in large part encouraged anü-Romani sentiment, frequently through coded
messaging.
After an Ostrava district mayor from the ruling Civil Democratie Party (ODS)
named Liana Janackova offered to provide partial funding for the plane tickets of
Roma who wished to leave her municipality and emigrate to Canada the mainstream
daily U dové Noviny provided her with a front-page interview, in which she broadcast
her views to a national audience:
It bothers me that [Rom] don’t follow the laws of this country, and we don’t have
sufficiënt power to force them to do so. [...] I don’t understand it when [people say
that] Roma are discriminated against in our country. On the contrary, they keep us
down by their inability to adapt. [...] Probably they will never absorb our way of life.
In light of the intensity of feeling in the Czech Republic during the 1990s and early
2000s, it is a credit to Czech civil society that there wrere any efforts anywhere in so
ciety to challenge the treatment of Roma.

5.3

Civil Society

As noted earlier, the first civil society action to challenge the coercive sterilization of
Romani women had been actions by the dissident movement Charter 77 beginning in
1978, and continuing through the end of Communism. By the early 1990s, however,
Charter 77 was no longer a major force addressing contemporary issues in Czech
society, and in 1992, it dissolved, having reached its objective of instituting a Consti
tutional democratic order with political competition, where the rule of law would
prevail. During the 1990s, it was generally assumed that coercive sterilization was no
longer an issue.
As a general matter, it came to light in the 1990s that major segments of Czech
civil society, emerging as they did from the anti-Communist dissident movement,
viewed the lack of democracy and the necessity to institute a multi-party system as
the single and primary human rights issue in Czechoslovakia. From this perspective,
once a democratic order had been established, the major human rights issue had been
resolved, and all other matters were ones of detail in a (on this view) just and functioning society and polity. Major domestic human rights organizations such as the
Czech Helsinki Committee during the period before 2004 further viewed the priority
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of entry into the European Union as cause for muting expressions of public concern
over the situation of Roma. These factors caused a deep relaxation of civil society hu
man rights oversight —at least as concerns discrimination against Roma28 —during
the 1990s, with human rights monitoring work carried on primarily by several smaller
groups, such as a string of small operations around the anarchist Stanislav Pene.
In addition, formal civil society itself was transformed dramatically in the Czech
Republic during the 1990s. At the beginning of the 1990s, in addition to Charter 77 —
which effectively ceased to exist following the entry into government of most of its
members in the form of the ‘Civic Forum’ (OF) in 1990 —perhaps the only other ma
jor grouping of intellectuals commenting on public policy in the area of anti-racism
and expressing concern at the growing atmosphere of intolerance was the group
HOST (the Czech acronym for ‘Movement for Civil Solidarity and Tolerance’). This
was a collective of several hundreds of intellectuals in the early 1990s. By the mid1990s, it had split into various factions, and then shed membership and became ef
fectively defunct, at least as previously constituted. By the early 2000s, HOST had be
come effectively one person, a small office, and a harm reduction project.
The fate of HOST reflected a broader restructuring of formal civil society. At the
beginning of the 1990s, these were understood to be groupings involving numbers of
‘concerned persons and citizens’ on the model of the movement of intellectuals
which had organized in the late 1970s and 1980s in opposition to Communism
(above all Charter 77 and its affiliate, VONS).29 By the late 1990s, civil society organizations in the main had become professionalized, structured and largely hierarchical operations running projects under the auspices of the government (particularly
where the organizations concerned were involved in service provision), or with the
support and guidance of international donors, including a number of private philanthropies from the United States and Great Britain, as well as foreign government and
European funding sources.
Czech Romani civil society also underwent a seismic change during the 1990s.
The first democratic government in Czechoslovakia brought a number of Romani
parliamentarians into the Federal Parliament, as well as into the Czech and Slovak
national Parliaments. In the 1992 elections, at Federal level, this number had been
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of the law’ (Thomas, Daniel C., ‘The Helsinki Accords and Political Change in Eastern Europe’, in
Risse, Thomas, Ropp, Stephen C. & Sikkink, Kathryn (eds), The Power o f Human Rights: International
Norms and Domestic Change, Cambridge: Cambriudge University Press, 1999, pp. 226-227). Thomas
further reminds that it was Czechoslovakia’s ratification of the ICCPR on 11 November 1975 which
caused the treaty to entry into force three months later, having finally secured a sufficiënt number of
ratifications since its adoption in 1966 (Ibid., p. 210).
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reduced to one Communist MP, Ladislav Body.30 By 1996, there were no Romani
elected officials at national level and none in any position in the national-level public
administration.31 Political organization in post-Communist Czech Romani communities took place heavily within the umbrella called ROI (Romani Civic Initiative).32 By
the mid-1990s, this was an entity with limited activities or effect, and was increasingly
primarily a local support mechanism for Emil Scuka, an authoritarian demagogue.33
Gradually, several networks of Romani organizations emerged in the Czech Republic,
around the larger personalities of the time, namely Emil Scuka (International Romani
Union), Ondrej Gina Sr. (Jekhetane), Ivan Vesely (Dzeno) and Karei Holomek (Association of Roma in Moravia).34 The latter organization was active primarily in Mo
ravia, although as a former dissident and as the activist least involved in Romani
ethno-politics, Holomek himself was frequendy the government’s preferred interlocutor.
In the Czech Republic, the action to challenge coercive sterilization did not
emerge from within any of the major Romani groupings however. As noted previously, the first challenge to the coercive sterilization of Romani women after circa a
decade of silence, came as a result of independent research activities by the European
Roma Rights Centre (ERRC)35 in 2003, based on the likelihood that, since the prac
tices had endured and flourished in Slovakia, it was unlikely that they were not also
ongoing in the Czech Republic. ERRC research and advocacy activities were standalone until mid-2004, when a coalition of several organizations was constituted to
work on the issue, as follows below.36
Following work on police abuses during anti-globalisation protests during the
2000 Prague IMF and World Bank meeting, the Brno-based NGO League of Human
Rights was emerging as among a new generation of promising human rights organiza
tions; League director Gwendolyn Albert and activist Jirl Kopal —the founder and
30
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On Romani political developments in Central Europe during the 1990s, see Vermeersch, Peter, The
Romani Movement: Minority Politics and Ethnic Mobili^ation in Contemporary Central Europe, New York:
Berghahn Books, 2006.
In general, this was blamed on the ‘low educational level of Roma’ and the ‘lack of formally qualified
Roma’ in the Czech Republic, although these arguments were sometimes not applied to non-Roma.
Thus, for example, in 2000, Roman Kristof, a non-Romani man, was engaged to head the Govern
ment’s Inter-Ministerial Commission for Roma Community Affairs, although at the time he did not
hold a secondary school diploma.
ROI was established in March 1990. Romani MPs were elected into the Federal Assembly and the
Czech and Slovak National Councils (the national assemblies) on the electoral lists of the Civic Fo
rum, the Public Against Violence (Slovakia) and the Communist Party, in the first post-Communist
elections held on June 8 and 9, 1990.
On a positive note however, in 2000, Scuka reinvigorated the then-dormant International Romani
Union (IRU), and became its head for some years thereafter. (On the 2000 IRU Prague Congress,
see Acton & Klimova, ‘The International Romani Union: An East European Answer to West Euro
pean Questions?’, in Guy, Will, Between Past and Future: The Roma o f Central and Eastern Europe, Hertfordshire: University of Hertfordshire Press, 2001.
Moravia is the main part of the eastern Czech Republic.
The European Roma Rights Centre (www.errc.org) is an international non-governmental organiza
tion, founded in 1996 and based in Budapest, undertaking legal advocacy work to challenge dis
crimination and human rights abuse of Roma in Europe.
The author was direcdy involved in this research and advocacy until his departure from the ERRC in
2007, and thereafter in other capacities, including via Geneva-based civil society advocacy at UN
human rights bodies in the period 2007-2009.
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primary ideologue of the League at the time —became directly involved. After the departure of Gwendolyn Albert in 2006 from the League, she continued follow-up advocacy work through the Peacework Development Fund, a US-based NGO.
In order to facilitate complaints to the Ombudsman, as well as to undertake
other legal work as arising, the Brno-based advocate Michaela Tomisova was identifïed. As a result of the fact that she was not yet a member of the Czech bar, it was
agreed that she would work under the supervision of the Prague lawyer David Strupek, inter alia one of the lawyers in D.H. and Others v. C%ecb Republic?1 Ms. Tomisova
was initially affiliated with the Brno organization called IQ Roma servis, an entity es
tablished by the Brno municipality for the purposes of providing social housing and
related services in one of the main Romani neighbourhoods of Brno. By 2005, the
more-or-less fictive presence in the action of IQ Roma Servis ceased, and Tomisova
became simply ‘legal representative of the victims’, affiliating with the League as a
staff lawyer. Attorneys David Zahumensky, Robert Cholensky, Katerina Cervena and
others also worked on sterilization cases at the League, and Veronika Kristkova was
also involved in international petition efforts in this area. Barbora Bukovska, the pri
mary litigator of the Slovak coercive sterilization cases, also acted as representatives
for at least one of the Czech victims.
As many of the victims in the 2003 research had been identified in the Ostrava
area, the Ostrava NGO Life Together became involved. Life Together had been es
tablished by the activist Sri Kumar Vishwanathan, an Indian citizen married to an
ethnic Czech woman and living in the Czech Republic since the 1990s. Mr. Vish
wanathan achieved national prominence in the Czech Republic in 1997, when he
abandoned his position as a British Council schoolteacher in Olomouc to move for
the winter of 1997-1998 into temporary shelter provided to the inhabitants of a series
of Romani neighbourhoods in Ostrava devastated by catastrophic flooding.
Life Together is the NGO developed on the basis of Mr. Vishwanathan’s subsequent civil society work. It has then and since undertaken a fïne balancing act be
tween providing state-funded social assistance via a network of social workers, and
undertaking vigorous human rights work including vocal opposition to a series of
forced evictions in Ostrava and neighbouring municipalities. Life Together had been
one key base for teams building the lawsuit which ultimately became D.H and Others
v. C%ech Republic during 1998-1999, and one of the women involved in community
organizing for that action was one of the victims of coercive sterilization identified in
the 2003 research. By late 2004, Life Together had become the base for an initiative
group of the women concerned, which came to be called the Group of Women
Harmed by Coercive Sterilization.38
The Group of Women Harmed by Coercive Sterilization was one of several key
ways in which the Czech action differed from efforts in Slovakia, with the Ostravabased victims coming together as a formal interest group. The Group has constituted
37
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The lawsuit in D.H. and Others v. C^ech Republic was a European Roma Rights Centre initiative to
challenge the segregation of Romani children in schools for the mildly mentally disabled in the
Czech Republic. Romani children were, at the time of the lawsuit, 27 times more ükely to be in
schools for the mildly mentally disabled in the Czech Republic than non-Romani children. Aspects
of the case are discussed in Chapter 3.
Later expanded to the ‘Group of Women Harmed by Forced Sterilization’.
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a set of several tens of women coercively sterili2 ed and living in or around the city of
Ostrava, with a hardcore group of circa 5-10 consistendy present members. The
Group met, during its first years, on a monthly basis, no mean feat for a group of
persons who are effectively working-class mothers of very modest means, with little
in common other than ethnicity and having being subjected to grotesque and invasive
harms without having had any say in the matter.
The Group inidally chose Helena Ferenci'kova as its spokesperson. Ferenci'kova
was one of the victims of sterilization with the most litigable claims within the very
strict margins provided by Czech justice, since she had been sterilized in 2001.39 Al
though Czech jurisprudence had not yet set the extremely restrictive statute of limitations on civil claims for damages which it was to do in the course of claims related to
sterilization, it was already clear that more recent claims would be more likely to succeed. During the course of litigation of her claims, Ferencikova increasingly personalized the legal proceedings as ‘hers’ (particularly as they succeeded) and, in parallel,
distanced herself from the Group. In parallel, during 2005, the Group became more
and more disenchanted with Tomisova, who was unwilling to bring claims to court
which had litde prospect of success (either because they were too old, or because the
hospital claimed that all record of the existence of the operation had disappeared, or
for other reasons), and so the number of women with formal legal proceedings in
court became limited to a handful.
With the very ‘groupness’ of the Group under potentially mortal threat, Elena
Gorolova was chosen as new spokesperson for the Group. Gorolova, who was steril
ized in 1990, and whose claim has never been deemed litigable within the currently
restrictive parameters, has made an excellent representative of the common group interests as a whole, and has continued to be among lead advocates of the women of
the group, together with Helena Balogova, Vlasta Holubova, Natasa Botosova, and a
handful of others.
The Group undertook activities including the organization of a demonstration in
front of the Vitkovice hospital, timed to coincide with Gorolova’s testimony before
the UN Committee on the Elimination of Discrimination against Women (CEDAW
Committee) in New York in 2006. They also sought and were granted meetings with
the staff of local hospitals during which they confronted the physicians who had
carried out the acts. Aside from regular advocacy, one significant activity undertaken
by the Group has been a photo-documentary project by the women themselves, of
their lives, families, homes and social and physical environments. Disposable cameras
were given to all of the women of the Group, who photographed various aspects of
their own private and family lives. The best photographs were selected by a panel in
volving civil society activists, professional photographers and others. The winning
photographs were exhibited first at the Museum of Romani Culture in Brno (southeastern Czech Republic), then at the building of Czech Parliament in Prague, and at
the Council of Europe in Strasbourg. The exhibition has also shown in local venues
in Ostrava, in the east of the country.

39

Ms. Ferencfkova’s case is summarized above, in Chapter 2.
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It should be mentioned that other women from other parts of the Czech Repub
lic also carried on regular advocacy on the issue outside the framework of the Group.
For example, before her untimely death in 2006, Ana Cinova and her husband Josef
Cina were regular advocates for remedy for the harms she had suffered in being sterilized by doctors in Most, northern Bohemia, during the 1980s. In her last years, the
Cinas lived in exile as refugees in the United Kingdom, but were regular written petitioners for justice for coercive sterilization.
The fact that civil society efforts in the Czech Republic to challenge the coercive
sterilization of Romani women did not come from within existing Romani civil soci
ety structures, but were rather generative of their own structures outside the existing
framework, perhaps wants some explanation. In the Czech Republic, the major na
tional Romani activist expressing the most direct interest in revelations about the
persistence of coercive sterilization practices was Ivan Vesely, but he urged that these
facts be used to press a ‘scandal’ that the Czech state was involved in genocide.40 This
expression of interest parallels the uses made by Slovak Romani activist Alexandr
Patkoló of early revelations of coercive sterilization in Slovakia, who similarly alleged
genocide. The major Romani organizations in the Czech Republic did not bring for
ward victims of coercive sterilization, nor were they ultimately a base for action by
victims. Aside from flitting interest in the possibility of making a ‘scandal’, the primary Czech Romani civil society organisations and leadership have displayed only limited interest in the issue, and in particular in sustaining the documentary and advocacy
effort needed for the effort to succeed.41 Also remarkably, mainstream Czech wom
en’s rights organizations have not regarded this issue as particularly urgent.
One possible explanatory framework for this seeming paradox has been provided
by Cowan in her study of the uses made of the minority petitions procedure under
the League of Nations system. Cowan concludes that, for certain Bulgarian and Macedonian minority groups making use of the League petition procedure in the 1920s
and 1930s, it is possible that, in certain sense, ‘failure was success’: ‘Cultivating a
widespread public perception of international injustice was a key strategy for advo
cates of Macedonia as they struggled, through various legal and illegal means, to create the conditions for the Versailles treaties to be altered, abandoned or superseded
... When political and religious movements use failure tactically, demanding justice
while striving to ensure that such justice is always “inadequate”, this cannot necessarily be reduced to pecuniary (or other wicked and selfish) motives. It may equally con-
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The same can thankfully not be said of Romani media in the Czech Republic. The online server
Romea.cz in particular has been a consistent reporter on issues concerning the coercive sterilization
of Romani women, and their efforts to seek justice. Romea.cz has been important for keeping coer
cive sterilization issues on the public agenda in the Czech Republic. In recognition of its efforts in
reporting on human rights issues, including coercive sterilization, in 2012 Romea.cz was awarded the
U.S. Embassy’s prestigious Alice G. Masaryk Human Rights Award.
Gwendolyn Albert has commented: ‘My experience is that the men in charge of the major organiza
tions could not overcome their sense that this was a ‘women’s issue’ which it was only appropriate
that the women themselves should handle. Also, even in the Romani community, some people stQl
do not beüeve that anything so wrong was done to these women. I believe many people in the
Czech Republic still feel that imposing an artifïcial restriction on the reproduction of the poor is in
the larger society’s interests’ (e-mail correspondence with Gwendolyn Albert, 1 August 2012, on file
with the author).
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stitute a bid to reframe the discourse and the power relations which place such movements at a permanent disadvantage.’42 Interestingly, Cowan draws a distinction be
tween petitions submitted under the League procedure by individuals seeking vindication for justice claims on the one hand, and the objectives of organizations using the
petition procedure for apparently other purposes:
Let me be clear. League files contain numerous petitions from individuals which stem
from their idiosyncratic predicaments: the undervaluing of a house and fields for
which they were to be reimbursed, a desire to withdraw an application to emigrate
that had previously been submitted, a complaint against the authorities or a fellow villager. There is no reason to think that these peütioners wanted anything other than a
just and speedy resolution to their particular complaint. But organizations, rather
than individuals, account for about three quarters of petitions in the ‘Bulgarian minorities’ files; their objectives could be much more complex and diffuse.43
It lies beyond the scope of this thesis to examine the objectives of Romani organiza
tions which might (or might not) be approaching the issue of coercive sterilization of
Romani women from a similarly instrumental perspective as an organization like, in
Cowan’s account, VMRO approached particular abuses of particular Macedonians.
Nevertheless, one can observe that, for example, the advocacy goals of nationally
prominent Romani activists such as (in Slovakia) Gejza Adam and Ladislav Fizik have
generally been (at least explicidy) the management of levels of state resources proportionate to the size of the Slovak Romani population as priority rather than, for ex
ample, justice in particular cases of abuse of Roma.
Funding support for human rights work on Roma in Central and Eastern Europe
has come from diverse sources. None of the organizations concerned had a member
base or endowment, and were thus primarily dependent on independent or govern
ment funding. Support for civil society human rights work has gone through roughly
three generations since 1989: (1) the period immediately following the fall of Com
munism; (2) the period in the mid-2000s, when accession to the European Union by
a number the countries of central and south-eastern Europe changed the donor land
scape; and (3) post-accession.
During a first period, a number of major US philanthropies, including the Ger
man Marshall Fund, the Ford Foundation, the Rockefeller Foundation, the Charles
Stewart Mott Foundation and others had a vigorous presence in the region, during an
early- and mid-1990s burst of ‘democracy-building’. These were later joined by similar
UK philanthropies such as the Rausing Trust. From the 1990s, a number of the US
groups left the region or refocused work to the former Soviet Union. Marshall and
Rockefeller departed already in the 1990s; Ford closed its Warsaw office in the early
2000s and refocused work to Moscow.
A particular word should be said about the role of the Open Society Institute
(OSI), by far the largest private donor in the region and responsible for the estab
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Cowan, Jane K., ‘The Success of Failure? Minority Supervision at the League of Nations’, in Dem
bour, Marie-Bénédicte & Kelly, Tobias (eds), Paths to International Justice: Social and Legal Perspectives,
Cambridge: Cambridge University Press, 2007, pp. 50-51.
Ibid., p. 48.
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lishment of and support for a number of the most important human rights groups in
the region. The European Roma Rights Centre was founded as a component of OSI,
and has never been without core OSI support.
European Union support, present throughout the period, trans formed between
the mid-1990s and the first decade of the new millennium. During the period before
the 2004 and 2007 accessions of the new Member States, funding support was done
primarily under external instruments such as EIDHR, and particular portfolios for
democratie transition in Central and Eastern Europe, such as Phare. The guiding
vision for EIDHR in particular has been support for human rights in the EU’s exter
nal relations, similar to EU support elsewhere in the world. From the mid-2000s,
funding support came more and more to fall within portfolios aiming to prepare the
soon-to-be new Member States for Structural Funding under instruments such as the
European Social Fund and the European Fund for Regional Development. Structural
Funding envisions significandy heightened cooperation between government and ci
vil society, and therefore potentially can mute vibrant, combative civil society human
rights activism. In the run-up to the 2004 and 2007 expansions of the EU, Phare began prioritizing funding support which would assist the transition of the countries
concerned from external support to Structural Funding.
However, in 2004, explicit concern for the situation in the new Member States including as a result of revelations about the continuing issue of coercive sterilization
of Romani women in Czech Republic, Slovakia and Hungary —led the EU temporarily to reinvigorate its direct funding of independent human rights civil society organi
zations, via the so-called ‘Watchdog Initiative’, formally that ‘Actions in support of ci
vil society in the Member States which acceded to the European Union on lst May
2004’, justification for which included the following:
The role played by Non Governmental Organisations in promoting fundamental
rights, the rule of law and democracy is extremely important, since NGOs active in
this field enhance the citizens’ control over their governments. ... The action is of
particular importance, since the work of die NGOs in the field of fundamental rights,
differs significandy from government contracted service delivery, carried out by
NGOs and funded through other EU programmes. Alternative funding mechanisms
(such as private foundations) are not yet suffidently developed in the ten Member
States. For this reason, many NGOs in the ten Member States are confronted with
particular difficulties in securing the minimum level of finance needed to undertake
actions. A culture of corporate and individual philanthropy in support of human
rights and democracy should therefore be developed.44
A number of governments have also provided support for human rights work on
Roma exclusion in Central and south-eastern Europe. The UK, Netherlands and
Norway were vibrant donors in the early 2000s (particularly during the period immediately pre-accession to the EU), joined (or rather, replaced) later by Sweden, Iceland
and Liechtenstein from 2005. UK government support was particularly intensive
44

European Commission, Directorate General Justice, Freedom and Security, Callfor Proposals: Actions
in support o f civil society in the Member States which acceded to the European Union on IstM ay 2004, 2004.
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during the early 2000s. UK support was especially noteworthy given the fact that the
UK also faced lawsuits by the same groups over explicitiy anti-Romani immigration
policies operative during the early 2000s. However, following accession by the states
concerned to the European Union, significant parts of funding provided by other Eu
ropean governments has ended.45
As noted above, a primary funding source for the work of Life Together during
the period was the Czech government, primarily as a result of outsourcing of the very
considerable battery of Czech social work to quasi-independent service provision
entities nominally registered as NGOs. Here, mention should also be made of the
role played by the large Czech QUANGO People in Need.
People in Need emerged in the early 1990s as a Czech philanthropic entity,
among other things bringing deliveries of humanitarian aid to Bosnia during the
height of the conflict. Over time, it has developed into an odd hybrid. Abroad, it continues to deliver humanitarian aid and to run programming in places such as Afghani
stan. In the Czech RepubËc, it has become an ubiquitous implementer of outsource
social work in Romani communities, with ‘social work in the field’ (.terénnt socialniprdce)
in the Czech Republic operating under a very particular set of ideological assumptions. At six per 1000, The Czech Republic leads Europe —by far —in terms of the
numbers of children per capita which it removes from the care of biological parents
and places in state care.46 The Czech weekly Kespekt has reported on cases in which,
for example, Czech social workers ordered children remanded into state care because
the parents had given them the name ‘Midnight Thunderstorm’. In 2006, the Euro
pean Court of Human Rights found the Czech Republic in violation of the European
Convention on Human Rights after social workers ordered the removal of children
from the care of their biological parents for no reason other than their poverty.47
As the subject of this thesis makes clear, Roma constitute a matter of particular
attention for Czech social workers.48 Visions of Roma (or, rather, ‘Gypsies’) as a socio-pathological group (and not as fully capacitated moral agents) merge with and are
supported by doctrines of management of Romani communities as applied by social
workers. In the dominant ideology of Czech social work, socio-pathological people
such as those found in the Czech Republic’s excluded ghettoes (who are ‘Gypsies’,
45
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As of 2010, Iceland, Norway and Liechtenstein continued to support the work of Life Together in
combating coercive sterilization of Romani women (see http://www.vzajemnesouziti.estranky.cz/
clanky/lidskopravni-tym-cinnost.html, accessed 5 January 2011).
Browne, K.D., Hamilton-Giachritis, C.E., Johnson, R. & Ostergren, M., ‘The Overuse of Institutional Care for Young Children in Europe’, (2006) British Medical Journal, pp. 332, 485-487
(25/02/06).
European Court of Human Rights, Chamber Judgment in Wallovd and Walla v. C^ech Republic, application no. 23848/04, 26 October 2006.
The primary textbook on practical social work as of 2011 drew direct links between Roma and drug
addiction and prostitution. It propagates stereotypes and folk wisdom such as, ‘Romani women will
often refuse work where they may be tempted to steal’ as well as texts which insinuate that Roma act
suspiciously when undertaking generalized practices in the Czech Republic, such as, ‘When one Ro
mani woman manages to secure employment, or secures better employment than previously, she will
often recommend to her employer also other Romani women’ (Matousek, Oldrich, Kolackova a
Kodymova, Pavla (eds), Socialniprdce vpraxi. Specifika rü^nych dlovych skupin aprdce s nimi, Praha: Portal,
2005, p. 261). It also relies on and recommends hardcore racist literature about Roma, such as
Bakalar’s The Psychology o f Roma (Bakalaf, Petr, Psychologie romü. Volnépokracovani knihy. Tabu v socialmch
vedach, Praha: Votobia, 2004).
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but above all, not an ethnic group called ‘Roma’49) require a species of pacification at
odds with the type of personality which pursues justice for human rights harms. In
deed, the impulse to seek justice for human rights harms itself appears to be a form
of social pathology, from the point-of-view of some parts of Czech social worker
ideology.
At certain points in its history —particularly in the early 2000s —People in Need —
as well as persons both directly and loosely affiliated with People in Need —has been
both a key engine of the development of the emergence of a particular ideology and
approach of Czech social work, as well as its primary implementing arm.50 This has
had direct impact on efforts to challenge the coercive sterilization of Romani women.
For example, in 2004, researchers were prevented from undertaking documentation
work on coercive sterilization matters in the Ustx nad Labem Romani ghetto in
Predlice after the local People in Need office first declined to assist organizing a
meeting on the issue, and then actively obstructed access to the area by researchers.
The primary expressed objection of the People in Need staff member was that discussions of these issues might upset people, or give rise to certain expectations. The
Maticru' Street ghetto in Predlice had earlier achieved international attention after the
Ustt nad Labem municipality constructed a wall between Romani and non-Romani
sections of the neighbourhood. One subsequent response —a People in Need-run
community centre —has meant that the primary social services presence in the community is effectively an organ of social control.51 This collusion between segments of
the state and civil society in aiming to mute efforts to secure justice for victims of
coercive sterilization did not thwart the endeavour. However, the distraction of sig
nificant levels of Czech state funding toward social control practices, rather than
toward support for efforts to support the victims in their efforts to secure justice, has
without question limited the efficacy of the action.
The role of the media has been mixed, although on the whole more positive than
might have been expected a decade earlier. International media including major or-
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There is an irony in Czech efforts to resist or thwart a Romani ethnic identity, insofar as the Czech
identity was the result o f determined action in the 19th and early 20th centuries to overcome German efforts to thwart such identity-building. As every Czech grade school pupil knows, Frantisek
Palacky declined the invitation to join the April 1848 German Parliament convened in Frankfurt.
Palacky explained that he could not attend on grounds that he was ‘a Bohemian of Slav descent’ and
therefore not able to participate in the pan-German liberal national opposition to the old order of
Empire. By way of response, Friedrich Engels wrote of Palacky, ‘The chief Cham pion of the
Tschechian nationality, Professor Palacky, is but a learned German run mad, who cannot even now
speak the Tschechian language correcdy and without foreign accent.’
On new' forces in Czech anthropology around the University o f Plzen and their impact on Czech
social work —including the role o f People in Need —see Barsa, Pavel, ‘Konec Romü v Cesku? Kacirské eseje plzenskych antropologü’ (‘The End of Roma in the Czech Republic?: The Heretical Essays
o f the Pilsen Anthropologists’), at http://www.varianty.cz/download/pdf/texts_8.pdf (accessed 30
December 2010); on the role of Marek Jakoubek in particular, see Cahn, Claude, review of Budilova,
Lenka & Jakoubek, Marek (eds), Cikanska rodina a pfibu^enstvi, Praha: Nakladatelstvi' Dryada, 2007, in
Romani Studies, Vol. 19, Nr. 2, December, 2009.
On social control and human rights, see International Council on Human Rights Policy, Modes and
Patters of Social Control: Implicaüons for Human Rights Poluy, International Council on Human
Rights Policy, 2010, available at: http://www.ichrp.org/files/reports/61/Social_Control_and_Human_Rights_ICHRP_Electronic_Final.pdf (accessed 30 December 2010).
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gans such as the BBC and CNN52 covered the issue extensively, with broad sympathy
for the victims. At domestic level, national dailies and Internet portals reported developments for the most part neutrally. However, several key nationaldevel journalists,
such as Jan Kovalik and Eliska Bartova of Respekt., Karei Balcar of Prdvo, Tereza
Simünkova and Katerina Havrankova of Uterdmi Novinj played a positive role by providing factual and detailed coverage of the issue in (some) mainstream national journals, as well as by providing sympathetic and detailed portraits of individual victims,
thereby personalizing the issue in a positive manner. On the other hand, at least one
organ of local media undertook efforts to publicly slander the victims.53 Also, some
major efforts have been clumsy or promoted stereotypes.54
Finally, a word must be said about the role of several national government offices
of the period and the persons occupying them. Since the mid-1990s, the Czech gov
ernment has had national-level human rights and minority rights offices, including a
number focusing specifically on Roma.55 These have been of fluctuating structure
and name, as well as partially overlapping membership,56 and with the exception of
the period of the tenure of Michael Kocab as Minister for Human Rights and Minorities, between January 2009 and mid-2010, they have been of only modest powers, and
unable to move major agenda issues. Nevertheless, persons such as Petr Uhl, Jan
Jafab, Katerina Jacques, Monika Simunkova and Czeslaw Walek, in various roles in
these offices, have at various times played a positive role in furthering justice for Ro
mani women coercively sterilized. The roles of then-Ombudsperson Otakar Motejl
and then-Deputy Ombudsperson Anna Sabatova have been described in Chapter 2.
On the other hand, high-ranking forces have thrown their weight in the other direction, and here a particular word about Vaclav Klaus —President of the Czech Re
public from 2003-2013, i.e. throughout much of the period at issue here —is warranted. During his term, then-President Klaus was criticized for making comments
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CNN aired a documentary called ‘Trial of a Child Denied’ on the issue in July 2008: http://edition.
cnn.com/CNNI/Programs/untoldstories/blog/2008/07/trial-of-child-denied.html (accessed 5 Jan
uary 2011).
See in pardcular the efforts in August 2006 by the regional daily Moravskosk^sky denik to slander Na
tasa Botosova, Elena Gorolova and Helena Bandyova, key figures in the Group of Women Harmed
by Coercive Sterilization: Moravskos/e^sky denik, 25.srpna 2006, ‘Lze bojovnice za prava Romek?, Sousedé: Natasa Botosova mëla radost, ze uz nebude mit dëti’ (‘Lying Campaigner for the Rights of
Romani Women? Neighbour: Natasa Botosova Was Happy that She Would Not Be Having Any
More Children’); Moravskoslei(sky denik, 26.srpna 2006, ‘Romka bojuje za spravedlnost, Bila zena s
podobnym pri'bëhem lékamm svobodnë rekla: Sterilizaci ne!’ (‘Romani Women Batde for Justice,
White Women with a Similar Story Freely Told the Doctors ‘Sterilization, No!”); Moravskosle^sky
denik, 29.srpna 2006, ‘Bojujici Romka dluzi penize, Dluh pry chce splatit z odskodnëni za sterilizaci’
(‘Activist Romani Woman Owes Money, She Apparendy Wants to Repay Her Debt with Compensatory Damages Received for Sterilization’).
See, for example, Czech Television’s ‘Uloupené matefstvf (‘Stolen Motherhood’), at: http://www.
ceskatelevize.cz/porady/10213480939-uloupene-materstvi/20856226920/ (accessed 8 January
2013).
Including the office of the Commissioner for Human Rights, and the Inter-Ministerial Commission
for Roma Community Affairs (established in 1997), the Council of Government for the Affairs of
the Romani Community, the Human Rights Department o f the Office o f the Government, and the
Government Council for Human Rights.
For example, as of January 2011, the Human Rights Commissioner is also the chairman of the
Government Council for Human Rights and the first vice-chairman of the Inter-Ministerial Com
mission for Roma Community Affairs.
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seeming to downplay the Romani Holocaust in the Czech Republic.57 President
Klaus’s opposition was a primary obstacle to the adoption of an anti-discrimination
law in conformity with European Union rules, making the Czech Republic one of the
last EU Member States to transpose Directives 43/2000 and 78/2000. He expressed
- possibly both for populist reasons and out of personal conviction - that the EU is a
threat to the Czech Republic’s sovereignty analogous to that of the Soviet Union,
while it existed. Perhaps most revealing, however, were his expressed views about
human rights and civil society. In May 2005, Klaus told the Council of Europe that
‘various manifestations of NGO-ism, of artificial multiculturalism, of radical human
rights-ism, of aggressive environmentalism’ were ‘endangering and undermining freedom’.58

5.4

Attention by International and Regional Organisations

Beginning in 2004, material concerning the sterilization of Romani women was repeatedly brought by the main NGOs involved to the attention of international and
regional bodies including UN and Council of Europe human rights monitoring proc
esses, OSCE forums, and organs of the European Union. Advocacy efforts in this
regard served to amplify the agency of the victims. This was done both by bringing
detailed information on the subject to international forums, as well as by Elena
Gorolova’s appearances at key international events such as the 2006 review of the
Czech Republic by the UN Committee on the Elimination of Discrimination Against
Women (CEDAW) and the 2009 Geneva follow-up conference of the 2001 World
Conference Against Racism.
Internationalized, the coercive sterilization of Romani women became a factor in
the Czech Republic’s multilateral relations, as well as its bilateral relations, particularly
with the United States. The full impact of this attention remains to be seen. Nevertheless, it is undoubtedly a factor insofar as, for the first time since advocacy began
on the issue, it has not been possible for the Czech authorities to wait for the issue to
‘go away’ with the passage of time, as has repeatedly been the case in the past. The
passages which follow do not include all instances in which coercive sterilization
issues have been raised with Czech authorities —such a text would be repetitive ad
nauseam —but rather summarizes key processes in which this has taken place in recent
years. The sections below begin with Council of Europe review bodies, following approximate chronological order.
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In an interview with the daily newspaper Lidové noviny published 14 May 2005 (‘Paroubek je silny a
zretelny politik’ —‘Paroubek is a Strong and Clear Politician’), Klaus stated of the former concentration camp for Roma at Lety by Pisek: ‘if I understand correcdy, the victims of this camp were primarily connected to an epidemie of spotted typhus, not with what we tradiüonally conceive of as
concenttarion camp victims.’ His remarks were protested by representaüves of the survivors, the
Romani community, and human rights advocates.
See Spritzer, Diane, ‘Speech against ‘NGOism’ haunts Klaus’, The Prague Post, at http://www.praguepost.com/P03/2005/Art/0602/news 5.php.
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5.4.1

Council o f Europe Monitodng Bodies

As noted previously, the European Court of Human Rights has not yet had occasion
to rule on any case concerning the coercive sterilization of Romani women from the
Czech Republic. A number of other Council of Europe monitoring bodies have how
ever already been influential with respect to the issue.

5.4.1.1 Commissioner for Human Rights
The Commissioner’s work was highly influential in lending gravity to the allegations
arising in Slovakia in 2003, particularly in a context in which the Slovak Government
appeared to be responding with great fury to the allegations. Anticipation of a similar
negative dynamic was an explicit factor in moving the Czech Ombudsman to action
to respond to the allegations.59 In his 2006 report on the Czech Republic, the Com
missioner relied primarily on the Ombudsman’s report in bringing recommendations
to the Czech government, based on his views on the appropriate course of action in
Slovakia: ‘The Commissioner welcomes the investigation and the report issued by the
Czech Public Defender of Rights on forced sterilization, containing his findings and
proposals for change. He notes that the Public Defender of Rights confirmed the
existence of this practice and that a Court has declared it illegal in a recent case. The
Commissioner draws attention to the recommendations he made in October 2003,
which deal with legislation, access to medical files, improvement of health care and
setting up mechanisms to offer redress to victims. These recommendations may be of
use to the Czech Government when reviewing their own legislation and directives on
the subject.’60 The Commissioner also published a comprehensive report on human
rights issues facing Roma in Europe, including a subsection of circa 6 pages on the
coercive sterilization of Romani women.61

5.4.1.2 Council o f Europe Human Rights Monitoring Bodies
Several Council of Europe human rights monitoring bodies have commented in de
tail on the issue of coercive sterilization of Romani women in the Czech Republic,
including the European Commission against Racism and Intolerance (ECRI) and the
Advisory Committee to the Framework Convention for the Protection of National
59
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‘In addition to this, it should be borne in mind that the European Roma Rights Center’s complaint
... came roughly a year after public discussion on the same topic had climaxed in Slovakia, stirred by
publication o f ‘Telo i dusa’ (Body and Soul) by the Centre for Reproductive Rights and the Counselling Centre for Citizenship, Civil and Human Rights. The Public Defender of Rights was aware of
societal processes in coming to terms with similar issues in Sweden and Switzerland. Given these
connections and the fact that the potentially problematic sterilizations of Romani women have been
pointed out to a greater or lesser extent for more than 15 years, the Public Defender of Rights decided to pay the utmost attention to reports of involuntary sterilizations.’ (Public Defender of Rights
of the Czech Republic, Final Statement o f the Public Defender o f Rights in the Matter o f Sterilizations Performed
in Contravention o f the Law and Proposed Remedial Measures, Brno, December 23, 2005, p. 2).
Council of Europe Commissioner for Human Rights, Follow-Up Report on the Czech Republic (2003-

2005), Assessment o f the progress made in implementing the recommendations o f the Council o f Europe Commis
sioner fo r Human Rights, For the attention of the Committee of Ministers and the Parliamentary As
61

sembly, CommDH(2006)15, 29 March 2006, paras. 51-53.
Council of Europe Commissioner for Human Rights, Human Rights o f Roma and Travellers in Europe,
Strasbourg: Council of Europe Publishing, 2012, pp. 93-99.
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Minorities (FCNM). ECRI’s 2004 Third Cycle report on the Czech Republic did not
note the issue, but its Fourth Cycle report of 2009 went into the issue in extensive
detail. Following a summary of the relevant facts and proceedings, the 2009 ECRI
report concludes:
While welcoming the new legislative developments in the field of informed consent,
ECRI regrets the attitude according to which the state has disowned responsibility
for past acts carried out even in public hospitals. It underlines that because of this,
and because of the strict implementation by the courts of the statute of limitations,
no redress has been possible for any of the (mosdy Roma) women involved. ECRI is
especially alarmed at reports that isolated cases continue to arise in which Roma
women are subjected to pressure (for example, threats that their children will be removed) by social workers to accept sterilizations against their will.62
ECRI went on to recommend that (1) the Czech authorities follow the proposals of
the Ombudsman; take a strong public stance condemning unlawful sterilizations; that
the government pay compensation to women who were unlawfully sterilized; (2) that
the Czech authorities monitor all facilities which perform sterilizations to ensure that
the new safeguards concerning informed consent are respected, as well as that the au
thorities take steps to ensure that new complaints filed by Roma women alleging that
they have been sterilized without their consent are duly investigated, and that all vic
tims receive proper redress; and (3) that the Czech authorities issue clear instructions
to all social workers to the effect that interference in the physical integrity of others is
in breach of their fundamental rights and will not be tolerated.63
Other Council of Europe human rights monitoring bodies to have issued recommendations to the Czech government on the coercive sterilization of Romani women
include the Advisory Committee on the Framework Committee for the Protection of
National Minorities.64 The Council of Europe has also provided space for the victims
themselves to discuss coercive sterilization.65
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Council of Europe’s European Commission Against Racism and Intolerance (ECRI), ECRI Report on
the C%ech Republic (fourth monitoring cycle), Adopted on 2 April 2009, Published on 15 September 2009,

63
64

Ibid., paras. 140-142.

CRI(2009)30, paras. 133-139.
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See Council of Europe Advisory Committee on the Framework Committee for the Protection of
National Minorities, ‘Second opinion on the Czech Republic adopted on 24 February 2005,
ACFC/INF/OP/II(2005)002, 26 October 2005 (http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_2nd_OP_Czech Republic_en.pdf, accessed 5 January 2011); as well as
Council of Europe Committee of Ministers Resolution ResCMN(2006)2 on the implementation of
the Framework Convention for the Protection of National Minorities by the Czech Republic
(Adopted by the Committee of Ministers on 15 March 2006 at the 958th meeting of the Ministers’
Deputies), at: http://www.coe.int/ t/dghl/monitoring/minorities/3FCNMdocs/PDF_2nd_CM_
Res_CzechRepublic_en.pdf, accessed 5 January 2011.
See http://www.coe.int/t/dc/press/news/20070522_interview_roma_en.asp, accessed 5 January
2011 .
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5.4.2

United Na dons Monitodng Bodies and Review Processes

Beginning in 2004 with review by the UN Committee Against Torture concluding
observations of 13 May 2004 and continuing until as recendy as Autumn 2010, four
internadonal human rights treaty review committees (‘Treaty Bodies’) - the Commit
tee on the Elimination of Racial Discrimination (CERD), the Committee on the
Elimination of Discrimination Against Women (CEDAW), the Committee Against
Torture (UN CAT) and the Human Rights Committee (HR Committee)66 —have
consistently urged the Czech government to take a range of measures, including providing possibilities for individual remedy for victims, during regular treaty implementation review. As of February 2008, in the run up to the first review of the Czech
Republic under the new Universal Periodic Review mechanism, the Office of the
High Commissioner for Human Rights summarized the overall approach of the
Treaty Bodies to the coercive sterilization of Romani women in the Czech Republic
as follows:
CERD, the HR Committee, CEDAW and CAT noted with concern that women, in
cluding a high proportion of Roma women, have been subjected to coerced steriliza
tion. The HR Committee and CEDAW further noted with concern that the relevant
recommendations of the Ombudsman’s report of 2005 have not been implemented.
CERD welcomed the inquiries undertaken by the Public Defender of Rights on this
matter, but remained concerned, as did the HR Committee, CEDAW and CAT, that
to date, the State has not taken sufficiënt and prompt action to establish responsibilities and provide reparation to the victims. CERD recommended that the Czech Re
public take strong action, without further delay, to acknowledge the harm done to the
victims and recognize the particular situation of Roma women in this regard and that
it take all necessary steps to facilitate victims’ access to justice and reparation. Similar
recommendations were made by CEDAW. CERD, the HR Committee and CEDAW
urged the State to establish clear and compulsory criteria for the informed consent of
women prior to sterilization and ensure that criteria and procedures to be followed
are well known to practitioners and the public. CEDAW further recommended that
the State implement the recommendations of the Ombudsman’s report of 2005 and
provide mandatory training on patients’ human rights to medical professionals and
social workers.67
In addition to being taken into formal international law review processes —i.e. those
undertaken by the United Nations Treaty Bodies —the coercive sterilization of Ro66
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The Committee on the Elimination of Racial Discrimination (CERD), the Committee on the Elimi
nation of Discrimination Against Women (CEDAW), the Committee Against Torture (CAT) and
the Human Rights Committee (HR Committee) review States’ Parties implementation of the follow
ing treaties, respectively: International Convention on the Elimination of all Forms of Racial Dis
crimination (ICERD), International Convention on the Elimination o f all Forms of Discrimination
Against Women, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT), and the International Covenant on Civil and Political Rights (ICCPR).
United Nations Office of the High Commissioner for Human Rights, Compilation Prepared by the Office

o f the High Commissionerfo r Human Rights, in A.ccordance with Paragraph 15 (B) o f Resolution 5/1 oj the Hu
man Rights Council: C^ech Republic, A/HRC/WG.6/1/CZE/2, para. 20.
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mani women has been an issue brought into international review processes such as
the follow-up of the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance in Durban, South Africa, in 2001. The Durban Re
view Conference, held in Geneva in April 2009 and aiming to assess progress towards
the goals set in 2001, heard in person from Elena Gorolova, the speaker for the
Group of Women Harmed by Coercive Sterilization. Gorolova told the Conference
about the events of the birth of her second child in Ostrava in 1990:
I was in labour, it was very confusing and there were many doctors all around me. A
nurse came to me with a paper and I signed it. At the time I had no idea what that
meant as I was in great pain. The next day, the head physician of the maternity ward
told me I would never be able to have children again. I began to cry. I was only 21
years old and we wanted to have a little girl. My husband began to cause a scene and
for a long time he could not bear the thought that we could not have more chil
dren.68
The 2009 Durban Review Conference Outcome Document did not explicitly comment on coercive sterilization issues, but did note high levels of concern at the situa
tion of Roma. The Conference Outcome Document:
Recognizes with deep concern the persistence of racism, racial discrimination, xenophobia and related intolerance against Roma/Gypsies/Sinti/Travellers, and the vio
lence affecting these communities and urges States to take concrete measures to pre
vent, combat and eradicate these scourges and to provide access to just and effective
remedies and special protection to the victims.69

5.4.3

Bila teral R ela tions be tween Sta tes

The coercive sterilization of Romani women has been a matter of concern raised with
the Czech government by other states on a number of occasions.
The government most frequently to have made the coercive sterilization of Ro
mani women a matter for bilateral relations is the United States, most notably —but
not solely - via the work of the Commission on Security and Cooperation in Europe
(CSCE), an entity comprising members of the US Congress and the State Depart
ment.70 The CSCE has consistently raised coercive sterilization issues with the Czech
and Slovak governments as part of its regular work. In 2006, the CSCE organized a
hearing in the US Congress, explicitly addressing the issue.71 In addition, in 2006,
CSCE staff published a report on the investigations into coercive sterilizations of Ro
mani women, noting the lack of positive conclusions of such investigations. Among
68
69
70
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Statement by Elena Gorolova, Voices segment, Durban Review Conference, Geneva, April 2009,
available at: http://www.un.org/durbanreview2009/storv24.shtml (accessed 3January 2011).
Outcome document o f the Durban Review Conference, available at: http://www.un.org/durbanreview2009/
pdf/Durban_Review_outcome_document_En.pdf, para.84.
On the history of the CSCE and its role in human rights in Czechoslovakia during Communism, see
Thomas, op. cit.
www.america.gov/ st/ wash file-english/2006/ August/200608171045451CJ samohTO.678158.html.
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all work on the issue, the CSCE has been among entities most willing to explore the
broader context of the issue, listing for example instances in which high-ranking offi
cials called for limitations on the birth rate of Roma during the 1990s.72
Efforts by the US government have not, however, been the only attention in bilateral reladons between the Czech Republic and other States to the issue of the coer
cive sterilization of Romani women. Speaking at the Second European Meeting of
Roma Women in Athens, Greece in January 2010, Nyamko Sabuni, Minister of the
Kingdom of Sweden for Integraüon and Gender Equality, stated:
At the first conference of Romani women in Stockholm forced sterilization of Ro
mani women was discussed. The victims of sterilization often feel shame. Since they
are reluctant to talk about what has happened, they do not get the help and support
diey need. At the conference the meaning was to give voice to these women.
In the 1990s Sweden spent several years coming to terms with the fact that women —
many of them Romani —had been forcibly sterilized. A Commission was appointed
to look into the responsibility of the politicians, authorities, researchers and medical
professionals. Possible ways of giving economic compensation to the victims was
also included. A bill was later presented to the Parliament. I am glad that the Czech
government recendy expressed regret over the illegal sterilizations of women that
have been performed in the country. Sweden is certainly willing to be of assistance in
the onward process.73
Coercive sterilization has also been raised during the Universal Periodic Review
(UPR) of the Czech Republic by the UN Human Rights Council, a process which,
despite its appearance as an international review entity, is in fact a series of bilateral
discussions, carried on in an open, quasi-public forum.74
The Czech government organised its report to the Human Rights Council for its
first UPR in April 2008 according to recommendations made by UN Treaty Bodies.
Information provided on measures taken to remedy the coercive sterilization of Ro
mani women was provided, interestingly, under follow-up to recommendations by
the Committee on the Elimination of Racial Discrimination (CERD). The govern
ment apparendy deemed this Committee more relevant than the Human Rights
72
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Commission on Security and Cooperation in Europe, Accountability and Impunity: Investigations Into
Sterilization Without Informed Consent in the C^ech 'Republic and Slovakia: A Report Vrepared by the Staff o f the
Commission on Security and Cooperation in Europe, Washington, 2006, pp. 5-6. In a chapter about the role
of social forces —and indeed individuals —in moving a human rights agenda, mendon must be made
of the role of CSCE Counsel for International Law Erika Schlager. Schlager, who has been with the
CSCE for more than two decades, has been sufficiently familiar with Czechoslovakia and its successor states, as well as sufficiently engaged as a human rights advocate, to have managed to overcome
the many obstructive or obfuscating efforts of the states concerned in this area.
Speech by Nyamko Sabuni, Minister for Integration and Gender Equality, Second European Meet
ing of Roma Women, Athens, 11 January 2010, at: http://www.sweden.gov.Se/sb/d/12456/a/
137708 (accessed 3 January 2011).
The author is grateful to Rachel Brett for this insight. On the functioning of the UPR and more
generally the Human Rights Council, see Brett, Rachel, A Curate’s Egg: UN Human Rights Council:
Year 3, 19 June 2008 to 18 June 2009, Quaker United Nations Office, Geneva, August 2009 at:
http://www.quno.org/geneva/pdf/humanrights/ACuratesEgg200908.pdf (accessed 16 January
2011 ).
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Committee, Committee on the Elimination of Discrimination Against Women, or
Committee Against Torture, although all four Committees had brought recommendations in this area. The government provided information under a (somewhat mis-)
summarized CERD recommendation as follows: ‘To establish clear and compulsory
criteria for the informed consent of women prior to sterilization and ensure that
criteria and procedures to be followed are well known to practitioners and the public
(see item 14 of the Committee's Concluding Observations, 2007)’. The Czech government’s report on follow-up acknowledged that:
Despite the existing legal safeguards, in the past diere were some sterilization cases
that did not stricdy comply with the law and the Health Ministry guideline. However,
non-compliance with the established procedure was neither widespread nor motivated by a racial or national bias, and remained limited to individual, isolated cases.
Since the inquities found that the main problem was the way of obtaining the patient's prior informed consent.. .75
During its opening remarks in the UPR Working Group, the Czech Government
stated: ‘In 2007 the Act on Public Health was amended to include in-patients’ entitlement to examine their own medical record, also the right to make copies of them. It
further stressed the importance of patients’ informed consent. This practice is one of
the Government’s measures to prevent malpractice related to sterilization.’76
During the UPR Working Group, the primary governments raising explicidy co
ercive sterilization matters were the Russian Federation and Algeria. The Russian
Federation called upon the government ‘to carry out investigations regarding some
cases noted by treaty bodies, NGOs and the Ombudsman related to alleged steriliza
tion of Roma women in order to eliminate this kind of inhuman practices
77
Algeria noted that the compilation reported that a high proportion of Romani
women have been subjected to coerced sterilization, as well as concern expressed by
CEDAW about violence against women. In this respect, Algeria ‘recommended that
the Czech Republic acknowledge the harm done to the victims of sterilization, in
particular Roma, bring perpetrators to justice and provide reparations to the vic
tims’.78 The recommendations of the Report of the UPR Working Group reads: ‘In
the course of the discussion, the following recommendations were made to the Czech
Republic: ... 5. To acknowledge the harm done to the victims of sterilization, in par
ticular Roma, and to bring perpetrators to justice and provide reparations to the victims (Algeria, Russian Federation).’79
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Report o f the C%ech Republic fo r the universal periodic review under Part D, Section 1.15 (a) o f the Annex to
Human Rights Council resolution 5/1. Institution-building o f the United Nations Human Rights Council’, pp.
10-12. A similarly vapid, although considerably shorter, version of this presentation appears in the
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Third Report Submitted by the C\ech Republic pursuant to Article 25, Paragraph 1 o f the Framework Convention
fo r the Protection o f National Minorities, received on 3 May 2010, ACFC/SR/III(2010)008, pp. 29-30.
United Nations Human Rights Council, Report o f the Working Group on the Universal Periodic Review:
C^ech Republic, A/HRC/WG.6/1/CZE/4’, 18 April 2008, para. 16.
Ibid., para. 21.
Ibid., para. 22.
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It was subsequently rumoured that Foreign Ministry officials had stated that they
did not intend to act upon the recommendations, because of the countries issuing
them, with Algeria coming in for particular scorn. Nevertheless, the UPR context, as
well as the actions by the United States Commission for Security and Cooperation in
Europe and the Swedish government, constitute moments in which, from its humble
beginnings, the issue of coercive sterilization of Romani women has been taken up
on the original terrain of international law: in bilateral relations between sovereign
states.
The Czech government’s presentation of the issue in its first Universal Periodic
Review affords an opportunity to ask how far the action to challenge the coercive
sterilization of Romani women has had impact. On the one hand, as this section has
endeavoured to detail, activists have succeeded in introducing the issue into both
multilateral processes (defined by their relevance for international human rights law)
and bilateral relations between states. On the other hand, the Czech government endeavours to shift focus from abuses which require remedy (and above all to deny categorically that any abuses might have been motivated by discrimination based on ethnicity), to improvements to the legal regime which, it is claimed, will ensure that such
abuses are not repeated. This rhetorical approach might be viewed from several perspectives:
1) On the one hand, perhaps it is tactical; not all complaints have yet been resolved,
complaints are pending with the European Court of Human Rights; acknowledgement in the UPR might be cited later as legal argument for harms recognized, but not remedied;
2) From another perspective, perhaps it is performative; acting out the role of defendants of national sovereignty, Czech diplomats view their jobs as acknowledging the minimum, while putting the best face on all issues and pointing toward an
improved future. The precise function of this approach (aside from preserving
the individual bureaucrat at issue from criticism at home) is unknown, but nearly
universal as a strategy of Ministries of Foreign Affairs;
3) More depressingly, perhaps it has a substantive core; as noted by Cohen (see
below), capacities for denial by persons and states of human rights abuses seem
almost infïnitely regressive.
4) One can further not exclude the role of the personal: perhaps, similar to so many
public officials charged regularly with defending the good name of the state,
Head of Czech UPR Delegation Vit Schorm simply views any human rights
claims as nothing more than an endless stream of complaining by grant-fattened
interest groups and whining professional trouble-makers.80
5) Also, these positions have a formal aspect: the Czech Republic UPR took place
before the November 2009 ‘expression of regret’ issued by the Czech govern
ment. Acknowledgement at the UPR would be a constrained matter, in the ab
sence of central government acknowledgement.
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Schorm has also for a significant number of cases been the Czech Repubüc’s representative at the
European Court of Human Rights. Fluent in both English and French, Schorm provided all of the
response documents for the lawsuit in D.H. and Others v. C%ech Republic in French, apparendy solely
for the purpose of compelling the representatives of the complainants to have them translated.
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It is likely that all or most of these factors are operative in the Czech Republic’s presentation of coercive sterilization issues at the 2008 UPR. The complex of factors at
issue in any state’s reckoning with the denial and acknowledgement of systematic
human rights abuses of the order of those described here cannot but trouble Risse,
Ropp and Sikkink’s two dimensional model of responses by states to activism to
challenge human rights abuses. Cohen’s views on various modes of denial influencing
state responses would seem to be affirmed here.

5.4.4

European Union

With the exception of the European Parliament, the EU institutions have not been
among agencies vigorously pursuing justice for victims of coercive sterilization in the
Czech Republic or elsewhere. Nevertheless, it would be wrong to discount the role of
the Union, insofar as it has been instrumental in shifting Roma to the centre of hu
man rights concerns in Europe, in particular —but not only —as a result of its efforts
vis-a-vis the 2004 and 2007 access countries, in the run-up to their accession to the
European Union.
There is a distinctly negative streak to scholarly literature assessing the role of the
European Union in its interaction with the Central and South-eastern European ac
cession countries, both from human rights as well as from other perspectives. With
Romania as an example, Kennedy81 and Verdery82 independently arrive at the conclusion that approaches to restructuring the economy in a neo-liberal framework concealed hidden (or explicit) imperialist elements, and resulted in extensive destruction,
both in economic and social terms. Goodale writes, also with reference to Romania,
that ‘economic and other related pressures are clearly behind debates over human
rights compliance within the European Union’s so-called eastern enlargement, which
has unleashed a kind of “moral imperialism” directed toward countries like [sic.] Ro
mania’.83
Goodale’s criticism in particular seems to misunderstand the terrain in a number
of senses. In the first place, he offers no explanation as to what value is added to the
work of the perpetrators by framing their economic imperialism in human rights
terms. In actual fact, the evidence points in different directions: countries such as Ro
mania have been required to undergo brutal transformations to their economies, at
profound economic and human cost, and the Union has raised human rights issues
within accession frameworks. However, these two processes have been linked only
insofar as they have been within the general framework of requirements imposed on
Romania as part of the —repeatedly democratically affirmed —desire of the Romanian
public to join the European Union. Said differendy, it is unclear what imperial eco81
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Kennedy, David, The Dark Sides o f Virtue: Reassessing International Humanitarianism, Princeton and
Oxford: Princeton University Press, 2004, pp. 169-198.
Verdery, Katherine, The Vanishing Hectare: Property and Value in Postsocialist Romania, Ithaca: Cornell
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nomic interests are purported to lie behind compelling Romania to decriminalize
consensual homosexual relations between adults or to end torture in places of detention. Verdery appears much closer to the mark when noting that no forces —Euro
pean Union or otherwise —have been sufficiendy powerful to date to overcome deep
exclusionary forces such as the broad exclusion of Roma from land distribution processes during the early- and mid-1990s.84 In the latter example, local power, economic
interest and ingrained racist views of Roma as not fully entitled persons simply overwhelmed any possible countervailing forces emanating from the European Union or
any other level. It is indeed the case that the Union put greater pressure on the 2004
and 2007 candidate countries, as well as on the rest waiting for entry, than it ever has
(to date at least) on the Member States. However, this is, in the end, the Member
States’ loss, insofar as they have not benefited from as significant human rights scrutiny by the Union as candidate countries have.
It is not illegitimate on economic terms to envision an Eastern Europe vis-a-vis
Europe analogous to a South and Central America vis-a-vis the United States (apparently the subtext of much of the literature). However, any such analysis needs precisely to recognize the very different role of human rights and human rights discourse
within these two sets of relations. State socialism engaged the human rights frame
work in the context of the Helsinki accords to a certain extent from the point-of-view
of the moral high ground. Indeed the Helsinki accords were made possible precisely
within a fiction according to which both of sets of parties within the then bi-polar
world could claim the moral high ground. Eastern Europe and the former Soviet
Union’s claim rested on (1) the superiority of implementation of economic, social and
cultural rights in Communism; as well as (2) the (entirely specious) claim that racism
had been superseded in the Communist order,85 as well as other equality claims, par
ticularly as regards the advancement of women. The State socialist order inculcated a
deep sense of satisfaction at the superiority of human rights realization in Commu
nism, and the old order eroded precisely as those claims became manifesdy untenable. This general human rights complacency was further bolstered by nativist and
nationalist sentiments.86
The events of 1989 were thus a shock to the system in many senses, but also to
the well-being of the public’s sense that the social order is just. In this context,
‘Europe’ and a ‘return to Europe’ became the primary trope of a ‘return to normalcy’.
Many elements of this return to normalcy were envisioned, in the public imagination,
as simply the return to material well-being, denied during the crises of material wellbeing which plagued much of the Communist block from the late 1970s onward.
However, the deeper understanding was the question of whether eastern Europe
would sit within a just order (‘Europe’) or outside it, on the margins. Although many
segments of the public lapsed into apathy as the process dragged on,87 the absence
84
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Verdery, The Vanishing Hectare, op. cit., p. 124.
On State Socialism’s claims that racism was an issue solely of Capitalism, see Branch, Taylor, Pillar o f
Fire: America in the King Years, 1963-1965, New York: Simon and Schuster, 1998.
See Verdery, Katherine, National Ideology under Socialism: Identity and Cultural Politics in Ceausescu's Roma
nia, Berkeley: University of California Press, 1991.
Hungary’s April 2003 referendum on whether to join the European Union is perhaps the clearest
example of this. 83.8% of voters supported the proposal, but in the run-up to the referendum, fears
that voter turnout would not reach the 50% quorum caused the government to amend the law to re-
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anywhere of coherent opposing voices was a testament to the deeply rooted sense
that alternadve visions —including nativist or nationalist ones —were too implausible
for the vast majority of the public to contemplate.88 It is no accident that the major
nationalist revolts in the Central European states, such as developments in Hungary
from 2010 onwards, have come only once the states concerned are safely tucked into
the warm bed of the Union.
The strange combination —common to Central and Eastern post-Communism as
a whole —of confidence that the legal order is, must and will be human rights compliant on the one hand, combined with a simultaneous anxiety that the entire order
may possibly be corrupted, unjust, and in need of binding into the golden handcuffs
of a larger regional or international legal order on the other, can be seen in two legal
facts common to nearly all of the countries of the region following 1989: (1) very
high rates of ratification of international and regional human rights treaties; and
(2) post-1989 Constitutions which nearly universally provide for the superiority of in
ternational treaties, where these conflict with the domestic legal order.89
The European Union unquestionably raised and pressed human rights issues in
the context of the accession process of the Central and European countries joining
the Union in the mid-2000s,90 with concern at discrimination against Roma figuring
centrally in the Union’s human rights concerns raised in those contexts. In so doing,
the Union relied extensively on human rights documentation by civil society groups.
The success of these claims was precisely that it played out not against nativist claims
and resistance, but rather that it met elites and a public-at-large already committed
broadly to the idea that such reforms were needed in order to restore an original, just
order. In this sense, concerns on the ground in Central and Eastern Europe among
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quire only 25% turnout of registered voters for a successfiil referendum. In the event, turnout was
only 45.6% of registered voters. Thus, when asked, the majority of voters in Hungary chose not to
say whether or not they supported entry into the European Union.
There is a now somewhat forgotten or discredited literature on dependence and ‘backwardness’ in
Eastern Europe (see for example Chirot, Daniel (ed.), The Origins o f Backwardness in Eastern Europe:
Economics and Politics from the Middle A.ges until the Early Twentieth Century, Berkeley: University of California Press, 1991. The prominent recent efforts of governments o f the regional to attempt to disengage totally from international relations are Albania and Romania during late Communism. As is
widely known, Ceausescu declined to take part in the 1968 Warsaw Pact invasion of Czechoslovakia,
endeavoured to reduce Romania’s external debt to zero (the latter policy imposing extreme austerity
on the public during the 1980s), and undertook other measures to sever external information flow
into the country, all as part of a policy of heightening national self-reliance (see Verdery, Katherine,
National Ideology Under Socialism: Identity and Cultural Politics in Ceausescu ’s Romania, Berkeley: University
o f Caüfornia Press, 1991). Ceausescu also banned abortion and undertook extensive efforts to
heighten the birth rate, a fact which throws light on the intimate link between nationalism and meas
ures to control the birth rate of women (on reproductive policy under Ceausescu, see Kligman, Gail,
The Politics o f Duplicity: Controlling Reproduction in Ceausescu’s Romania, Berkeley: University of Caüfornia
Press, 1998; links between nation-building, nationalism and pro-natal policies have been explored
extensively in Roseman, Mindy, Birthing the Republic: Midwives, Medicine and Morality in France, 18901920, unpublished Doctoral Dissertation for Columbia University, 1999).
Hungary is something of an exception in requiring Parliament to remedy conflicts between interna
tional and domestic law, and the Czech Republic has recently to a certain extent blunted the absolute
superiority of international law over domestic law, enshrined in the first post-1989 Constitution.
The key documents for the access of the ten countries which joined the European Union on 1 May
2004, including the regular reports toward accession, are available at: http://ec.europa.eu/enlargement/press_comer/key-documents/index_archive_en.htm (accessed 16 January 2011).
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human rights groups centred not on the ‘imperialism’ of the Union, but rather on
what would happen on the day after accession to the European Union, when (it was
believed) all pressure from the Union side would end, broad complacency would prevail, and the sense that ‘normalcy’ had finally returned would trigger a relapse to systematic abuse. Seen from this perspective, the acts of the Union in (for example)
obliterating nascent mechanisms to protect a fragile agricultural sector on the one
hand, and the acts of the Union in repeatedly pressing for the establishment of a
functioning anti-discrimination enforcement mechanism (a requirement of all Euro
pean Union Member States) on the other, need to be seen from different perspectives.
The Czech Republic joined the European Union on 1 May 2004. The action to
challenge the coercive sterilization of Romani women therefore arrived too late to
play into human rights requirements by the Union in the context of European Union
accession. The final report by the Union on the Czech Republic’s progress in integrating the acquis cotmnunautaire and otherwise fulfilling the criteria for accession nevertheless notes the following:
Concerning anti-discrimination, the government agreed on an approach for a new
antidiscrimination act aiming at transposing the relevant acquis. However, legislation
remains to be fully aligned with the acquis and the Equality Body required by the acquis needs to be established. As regards the situation of the Roma minority, the multifaceted discrimination and social exclusion facecl by the Roma continues to give
cause for concern. Unemployment affecting the Roma continues to be disproportionately high. Widespread discriminatory hiring practices are still being reported. Ef
forts aimed at defining an incentive structure for the employment of Roma should be
intensified. As regards the integration of the Roma in the education system, the phasing out of the system of special schools should be pursued. Local levels of government need to show a greater commitment to addressing the particular problems of
the Roma, in particular in the field of housing. The future ESF support for the Roma
should also receive more emphasis in the proposed programmes. ... Attention must
be given to alignment with the anti-discrimination acquis, and considerable efforts
should airn at improving the situation of the Roma minority.91
It is since joining the Union and as Member States that coercive sterilization issues
have been most frequently raised. However, this has been 'without explicit reference
to the states concerned. The European Union entity to have expressed most explicit
concern over the coercive sterilization of Romani women has been the European
Parliament (EP). In an April 2005 Resolution, the EP noted: ‘...whereas Roma are
regularly discriminated against in the provision of health care and social security;
noting with concern cases of segregation in maternity wards and the sterilization of
Roma women without their informed consent’.92 It went on to call on ‘Member
91
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European Commission, Directorate General Enlargement, Comprehensive monitoring report on the C%ech
Republic’s preparations fo r membership, 2003, available at: http://ec.europa.eu/enlargement/archives/pdf/key_documents/2003/cmr_cz_final_en.pdf (accessed 5 January 2011), pp. 34-35.
European Parliament resolution on the situation o f the Roma in the European Union, P6_TA
(2005)0151, 28 April 2005, para. N.
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States and candidate countries to take steps to ensure equal access to health care and
social security services for all, to end all discriminatory practices, in particular the
segregation of Roma in maternity wards, and to prevent the practice of non-consensual sterilization of Romani women’.93
In a June 2006 Resolution on the situation of Romani women in the European
Union, Parliament stated: ‘...whereas Romani women have, in recent years, been
victims of extreme human rights abuses in Europe and in particular of attacks on
their physical integrity, including coercive sterilization; whereas, although some Mem
ber States have provided redress for such abuse, others have yet to do so’.94 Parliament went on to urge ‘public authorities throughout the Union to promptly investigate allegations of extreme human rights abuses against Romani women, swiftly punish perpetrators and provide adequate compensation to victims and, as such, urges
the Member States to regard, as among their highest priorities, measures intended to
provide better protection for women’s reproductive and sexual health, prevent and
outlaw coercive sterilization ... ’.95
In a January 2008 Resolution, the Parliament called on ‘the Council, Commission
and Member States to support systemic national programmes aimed at improving the
health situation of the Romani communities, in particular by introducing an adequate
vaccination plan for children; urges all Members States to end and adequately remedy
without delay the systemic exclusion of certain Romani communities from health
care, including but not limited to communities in isolated geographic areas, as well as
extreme human rights abuses in the health care system, where these have taken place
or are taking place, including racial segregation in health facilities and coercive sterili
zation of Romani women’.96
Other EU entities have also raised coercive sterilization issues. The European
Union Fundamental Rights Agency has included information on the coercive sterili
zation of Romani women in its annual reporting. Thus, for example, the 2010 Annual
Report includes the following:
Furthermore, cases of involuntary sterilization of Roma women have been reported
in some Member States. In the case of Hungary, the involuntary sterilization case
handled by the United Nations Committee on the Elimination of Discrimination
against Women (CEDAW) was finally settled by the Hungarian government in 2009,
resulting in financial compensation being paid to the victim. In a similar case, the
ECtHR ruled in favour of eight Roma women suspected of being involuntarily sterilized during their stay in a hospital in Kosice in Slovakia. In November 2009 the
Czech government expressed regret over previous involuntary sterilizations of Roma
women.97
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Ibid., para.17.
European Parliament resolution on the situation of Roma women in the European Union
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European Parliament resolution of 31 January 2008 on a European strategy on the Roma,
P6_TA(2008)0035, 31 January 2008, para. 18.
European Union Agency for Fundamental Rights, Annual Report 2010, Conference Edirion, avail
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On the whole, however, the Union has not engaged its considerable legal power on
this or any other matter concerning discrimination against Roma. The summer
months of 2010 saw the first serious quasi-engagement by the Union machinery with
the possibility of infringement proceedings against a Member State for acts of dis
crimination or abuse of Roma, when Commissioner Reding threatened infringement
proceedings against France for acts including discriminatory expulsions of Roma
from Romania and Bulgaria, as well as discriminatory biometric data-basing of Roma.
In the event, however, the Commission retreated with a whimper into possible general infringement proceedings related to the non-transposition of Directive 38/2004.
The Commission and many other parücipants have also more-or-less committed
themselves to never using Consolidated Version of the Treaty on European Union
Article 7, the provision included following the Treaty of Nice for a ‘clear risk of a se
rious breach’ of the values of ‘respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities’.98 Treaty Article 7 is frequentiy described using the pejorative
terminology, ‘the nuclear option’.99 Effective action by the European Union to hold a
Member State accountable for human rights problems is currently very difficult to
conceive, for entirely non-legal reasons.
In recent years, concern for the issue of justice for coercively sterilized Romani
women appears to have slipped somewhat from the EU agenda. An important 2008
European Commission Working Document makes no mention of the issue,100 nor
does the Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the
Regions —Non-discrimination and equal opportunities: A renewed commitment of 2
July 2008.101 None of several European Parliament resolutions on the situation of
Roma in the European Union adopted in 2009 and 2010 makes explicit reference to
the coercive sterilization of Romani women as a matter for Union action.102 Also, the
98

T h e European Union is first and foremost a Union of values and of the rule of law. The conquest
of these values is the result of our history. They are the hard core of the Union’s identity and enable
every citizen to identify with it. The Commission is convinced that in this Union of values it will not
be necessary to apply penalties pursuant to Article 7 of the Union Treaty and Article 309 of the EC
Treaty.’ (Communication from the Commission to the Council and the European Parliament on Ar
ticle 7 of the Treaty on European Union Respect for and promotion of the values on which the Un
ion is based, COM(2003)606, p.11.
99 For a discussion of ‘the nuclear option’ and Roma, see Blogger Le Rétif, ‘Maybe the Roma need
their own Love Parade to get the EU to notice them‘, at http://leighphiilips.wordpress.com/
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5 January 2011).
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issue also does not appear in the Council Conclusions on the 2nd EU Roma Summit.103

5.5

Implications for Social Action in Human Rights

The facts detailed above challenge our understanding of social action-based social
change, and shed light on aspects of the theoretical literature. In the social movement
of myth, ‘the people, united, can never be defeated.’ Social change —particularly so
cial movements based on liberation ideologies —depends, in the Standard account, on
the mobilization of a broad range of the like-minded, whose goals might include a
comprehensive basket including policy and law changes, changes to consciousness
among the wider population, as well as the mobilization and liberation in spirit of the
oppressed themselves, via participation in the given liberation movement.104
In the example under study here, human rights operates in ways different from
earlier social movement-based ideologies, insofar as its dependence upon broad social
mobilization appears in principle potentially very limited. The action to secure justice
for Romani women coercively sterilized in the Czech Republic involved a relatively
small number of persons. A handful of advocates moved national and international
processes, even in advance of a major mobilization by the victims themselves. Once
the victims themselves mobilized, although the effort has been sustained over a num
ber of years, the numbers of persons involved are a ‘social movement’ only in very
limited terms.
This appears affirmative of Goodale’s summary of Keek and Sikkink, to the ef
fect that, ‘The particular nodes of articulation within transnational activist networks
are not described as social movements, political institutions, international agencies,
and so on, but rather through different assemblages of epistemic communities which
share certain characteristics: “the centrality of values or principled ideas, the belief
that individuals can make a difference, the Creative use of information, and the employment of nongovernmental actors of sophisticated political strategies” in furthering the cause of human rights transnationally. ... In other words, the spaces of trans
national human rights discourse and the social practices of human rights are mutually
constitutive.’ 105

of 9 September 2010 on the situation of Roma and on freedom of movement in the European Un
ion, P7_TA-PROV(2010)0312, 9 September 2010.
103 Council conclusions on advancing Roma Inclusion 3019th Employment, Social Policy Health and
Consumer Affairs Council meeting, Luxembourg, 7 June 2010, http://www.eu2010.es/export/
sites/presidencia/ comun/descargas/agenda/agenda_junio/jun07_romani.pdf.
104 On modes through which particular social movements have interacted with, co-opted, or otherwise
absorbed or altered human rights discourse and strategies, see Goodale, Mark, ‘The Power of
Right(s): Tracking Empires of Law and New Modes of Social Resistance in Bolivia (and Elsewhere)’,
in Goodale, Mark & Merry, Saliy Engle (eds.), The Practice o f Human Rights: Tracking Law between the
Global and the Local, Cambridge: Cambridge University Press, 2007, pp. 130-162.
105 Goodale, Mark, ‘Locating Rights, Envisioning Law Between the Global and the Local’, in Goodale,
Mark & Merry, Sally Engle (eds.), The Practice o f Human Rights: Tracking Law between the Global and the
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The action for justice for coercively sterilized Romani women has aimed at law
and policy change, as well as at broader changes to consciousness and practice. How
ever, it effectively substituted discursive pressure via use of networks of international
bureaucratie instances and review processes as well as bilateral diplomatic relations,
media outlets, philanthropic donor organisations and other concerned parties for the
broad, mass mobilization seen in other social movement contexts.
Perhaps precisely because lacking a broad base, many of the more concrete goals
of the action have not (yet) been achieved —in particular the concrete administrative
changes which would make possible legal remedy for the vast majority of the victims.
Working within Risse and Sikkink’s conceptual framework, the action to pursue jus
tice for Romani women coercively sterilized in the Czech Republic has thus far only
managed to achieve the third stage: ‘tactical concessions’, in which certain issues are
conceded, without deep, substantive change taking place.
On the other hand, as action by a limited number of persons, without a broad
social movement base, the impact is hardly negligible.
How human rights affects this remains to a certain extent opaque, despite the ef
forts of the theorists quoted in the introduction to this chapter. Risse, Ropp and
Sikkink, while providing the important service of modelling how human rights
change takes place —particularly where entrenched, repressive regimes are at issue —
have relatively little to say about the relationship between international law and social
action. Theirs is effectively primarily a description of an idealized type of political dynamic, involving an interaction between activists, states and the international level. As
a result, the model requires a simplistic version of human rights, including an implicit
rehearsal and affirmation of the troubling idea (preferred among the most conservative forces in the Czech events), that human rights issues do not arise in European
states with elaborated legal systems. It is precisely its inability to account for the kinds
of human rights abuses arising in advanced western democracies, as well as the institutional arrangements and forces at issue, which constitutes among Risse, Ropp and
Sikkink’s most serious weaknesses. According to Risse, Ropp and Sikkink (and more
directly Thomas, cited above, from their research group), the Czech Republic is a
state which has proceeded to the ‘rule-consistent behaviour’ of level 5 of the ‘spiral
model’. The one problem is that, on the evidence, it hasn’t.
By contrast, as a description of states’ behaviour as experienced at ground level in
most human rights contexts (and certainly in this one), Cohen’s description seems far
more apposite. Cohen, who has extensive, direct, personal experience with human
rights work, provides a detailed mapping of types of responses by both persons and
states to knowledge of human rights abuses which involves an apparently limidess
ability to retreat from knowledge (and, more importantly, acknowledgement), into various forms of denial.106 As an account of responses to human rights violations,
Cohen’s appears to conform more direcdy to lived experience than does Risse, Ropp
and Sikkink’s optimistic path from darkness to light. In Cohen, human rights work —
the work of the ethics of human rights —is in effect never finished, because the target
is forever receding into various folds of complacency and ignorance.

106 Cohen, Stanley, States o f Denial: Knomng about Atrocities and Suffering., Cambridge: Polity Press, 2001.
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Bowring attempts the most ambitious of the theoretical exercises, in his effort to
explore the links and potential of the original ideological content he sees as lodged at
the heart of human rights law, and how these implicit ideas play out in real human
rights contexts. However, Bowring’s conclusions ultimately cheat the law. As noted
above, Bowring’s account emphasizes the idea that international law ‘contains within
it principles and concepts the content of world-shaking movements’. However, Bow
ring never endeavours to explain the link between these ‘principles and concepts’ and
the law qua law. By emphasizing struggle, Bowring’s account makes litde sense of
international human rights law as law. In this sense, the account is inadequate, in light
of the fact that human rights is first and foremost an international legal order. In the
course of a wide-ranging reading of a number of theorists, interspersed with reflections about his own work on human rights cases in Russia, Bowring appears to aban
don the idea that human rights law has any formal content whatsoever, independent
of its being filled by particular social activism. As an account of human rights, this
abandonment of law seems insufficiënt, both to Bowring’s stated aim (a ‘rehabilitation of law’), as well as more broadly to a description of human rights as an operative
system. It is difficult to conceive of the impact of a handful of activists and several
tens of organized victims of coercive sterilization practices without an understanding
that, behind all social action, sits a powerfully resonant claim in law, one so deeply
embedded in the consciousness of the present that it can reverberate across an extensive range of cultural spaces and national and transnational mediums.
Wilson appears to provide more successfully the bridging exercise between Law
and Anthropology which escapes Bowring. He observes, ‘Law is not the only viable
setting for an ethnography of human rights, nevertheless anthropologists need to
have better analytical tools for understanding the institutional environment in which
rights are generated and enforced. Law is the focal point of studies of human rights in
international relations, political science and international law, and anthropologists
cannot neglect the legal aspects of human rights, if their insights are going to have a
salience beyoncl the discipline.’ 107 Wilson follows Merry in taking colonialism and
customary law —and the theoretical basis provided by an examination of legal pluralism 108 —as a starting point for the examination of the interplay between international
law and particular human rights struggles. However, this framework is ultimately
found wanting: ‘Colonialism was most unlike the modern system of international
human rights conventions or the European Court of Human Rights.’109 Ultimately,
‘The legalization of rights is mystifying (in the historical materialist sense) insofar as it
raises false expectations that the state can solve social and economic problems, and
normalizing, insofar as it employs the legal/bureaucratic system but does not challenge it. ... The process of legalization of rights may indeed be an indication of the
reign of technocratic legal elites but ... we can also see their potential as a mode of
political engagement. Borrowing from Clausewitz, we might recognize the potential
107 Wilson, Richard Ashby, ‘Tyrannosaurus Lex: The Anthropology of Human Rights and Transna
tional Law’, in Goodale & Merry, op. rit., p. 342.
108 On legal pluralism and human rights, see International Council on Human Rights Policy, When Legal
Worlds Overlap: Human Rights, State and Non-State Law, 2009, at: http://www.ichrp.org/en/projects/135 (accessed 9 January 2011).
109 Ibid., p. 344.
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for human rights law to be a form of ‘politics by other means rather than as wholly
“depoliticizing”.’110
Finally, Speed’s study of the Mexican Zapatista movement provides a useful
point for comparison with the human rights activism under study here, as well as a
point-of-departure for taking up Wilson’s challenge to legal anthropologists to ‘ven
ture into the central sites of the international legal order’, i.e. beyond the developing
world. The events described by Speed take place against a backdrop of a contested
social terrain, in which human rights discourse is taken up and ‘reconfigured’ as part
of a larger dispute not only over power, but over social meaning broadly. It is here
that the contrast with human rights action in a post-totalitarian context is seen most
starkly. Far from being caught in an elaborate negotiation between state power and
allegiance to a mobilized extra-state force, the Romani women in question in the
Czech Republic —as well as their advocates —operate in the most atomized possible
context, a social field in which ‘rights talk’ has for decades been a part of the com
prehensive apparatus of the state for isolating and immobilizing the social person.111
In this context, far from being available for appropriation and redeployment
‘with new significations in support of an alternative project’ (as in Speed’s southern
Mexico), human rights appear, in the current Czech circumstances, solely available
for being taken as seriously as possible —for claiming or the opposite of claiming —
with the state effectively exercising total control over their realization or abrogation,
if not their very meaning. No project with similar alternate power configurations
similar to the Mexican Zapatistas appears present anywhere in advanced Europe at
present. The moment at which any prospect for human rights to be engaged as Speed
has witnessed with the Zapatistas has vanished is the moment at which Charter 77
dissolved, with its former members now in power. Absent a broader social move
ment invested in challenging the given order per se, Romani victims become precisely
what the current legal order claims they cannot be: pariah minorities stripped of any
genuine legal personhood.
The difference between the Mexican and Czech scenarios is evident also at the
level of harm. In the Zapatista scenario described by Speed, the power of control is
exercised at the level of the collective; the pernicious treachery of the Mexican state is
seen in its passing off in bad faith the power to determine indigenous status to the
state-level of administration. The indigenous groups concerned recognize this as the
crassest possible ‘salami tactics’ and, from their mobilized territorial eyries, reject it
out-of-hand. In the Czech case, the harms are exercised at the level of the person.
The collectivity is fictive. Mainstream Romani power acts out a pantomime of con
cerns in the pursuit of other interests, as the state authority allows only the narrowest
possible access to remedy, while reserving most of its energy for a rhetorical deflection to an improved future. The remedy for human rights violations provided is individuated and atomizing, nullifying reference to commonalities of fate and treatment.
The Czech scenario thus in principle offers a more compelling example of the
possibility for the realization of fundamental human rights than does the Mexican
110 Ibid., pp. 352-355.
111 The author recently took part in a panel which attempted and failed to find a motto for a human
rights awards contest in the Republic of Moldova. The Moldovans on the panel rejected all of the
proposed slogans as ‘sounding too Soviet’.
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Zapatista example, uncorrupted as the Czech example ultimately is by any consideration other than the question of effective remedy for fundamental human rights. No
utopian social movement clouds the horizon or muddies the conceptual waters.
Forces contesting the legitimacy of neo-liberalism or any other aspect of the current
order are marginal at best.

5.6

Conclusions

This chapter has explored the social terrain of the effort to secure justice for victims
of coercive sterilization. In the process, it has introduced social considerations into
what has been otherwise until this point an exploration of fact, policy and law. In so
doing, this chapter has engaged a growing body of theoretical literature probing the
line between human rights law and sociology, and examining what its increasingly
referred to as the ‘practice’ of human rights. Our efforts have affïrmed that linking
the study of human rights law and sociology reveals complex relationships and struggles, struggles capable of escalation and de-escalation. These relationships may be
highly asymmetrical in terms of power and other factors. However, on the evidence,
the medium of international human rights law - and its unique capacity to recognize
the agency of individuals —provides a fulcrum of sorts which in certain circumstances
can change power structures and relationships. This is true evidendy even when for
mal legal cases are lost, monitoring bodies move on to other thematic considerations
or simply lose interest, etc. Ultimately, this chapter has affïrmed that the study of hu
man rights is never complete when undertaken solely within the prism of law; social
factors permanendy and constandy intrude, confounding the law’s ambition to have
and enjoy an autonomous existence.112 These questions are explored further in the
conclusion which follows, which holds up for examination among the most extreme
points of tension in human rights: The question of effective remedy, in a context in
which human rights functions as liberation ideology.

112 My phrase is indebted to Stanley Fish (see Fish, Stanley, ‘The Law Wishes to Have a Formal Exis
tence’ in There’s No Such Thing as Free Speech ... And It’s a Good Thing Too, Oxford: Oxford University
Press, 1994, pp. 141-179).
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Human Rights as Effective Remedy, Human Rights as
Liberation Ideology
How to assess the success or failure of efforts to chaüenge the coercive sterilization
in the Czech and Slovak Republics in terms of personal autonomy and national sov
ereignty?
McCann, cited in the previous chapter, has offered among the richest series of
insights for the interface between law, social action, and social change. McCann relies
however, for the purposes of his reflections on the interface between law and struggle
for social change, on a definition provided by Tilly of ‘social movement’, as follows.
A ‘social movement’, for Tilly and McCann’s purposes, is:
a sustained series of interactions between powerholders and persons successfully
claiming to speak on behalf of a constituency lacking formal representation, in the
course of which those persons make publicly visible demands for changes in the distribution or exercise of power, and back those demands with public demonstrations
of support.1
The subject matter of this thesis is arguably at least somewhat divergent from the
model described by Tilly, and relied on by McCann. The women in question have in
some senses ‘spoken on behalf of a constituency’ —other women in similar circum
stances who were sterilized coercively, thus seeming possibly to fall within the defini
tion. However, it is likely more accurate to characterize their claims as individual jus
tice claims grouped into a solidarity formation, with, in addition, wider social implications. Similarly, while indeed these women have made ‘visible demands for changes in
the distribution or exercise of power’, these demands have been primarily basic de
mands for dignity, and are missing the wider political connotations implicit in Tilly’s
conception.
Additionally, as noted above, insofar as these women’s claims have diverged both
from the priorities of the visible Romani representation in the Czech Republic, as
well as from mainstream women’s rights groups in the Czech Republic, the women
concerned are in many ways in fact at odds with ‘persons claiming to speak on behalf
of a constituency lacking formal representation’. On the one hand, the Czech Romani
leadership has apparendy sought to instrumentalize these women’s concerns, acting
in some cases to capitalize on the shock value (‘genocide’), while in other cases acting
to downplay what are potentially very troubling eventualities. On the other hand, be
cause of a dearth of solidarity driven by a powerful atmosphere of contempt for
‘Gypsies’, Czech mainstream women’s rights groups have literally been unable or
unwilling to make common cause with these women, or to identify in any consistent
1

Tilly, Charles, ‘Social Movements and National Politics’, in Brights, C. & Harding, S. (eds), Statemaking and SocialMovemnts, Ann Arbor, Michigan, USA: University of Michigan Press, p. 306.
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or meaningful way the underlying gendered elements of their claims. As a result, the
Romani women at the heart of this ‘movement’ have been left to formulate their
claims on the margin of others seemingly more explicidy situated in Tilly’s definition.
Further, the women concerned start their efforts to claim justice in situations of
(often extreme) resource deprivation, and with various forces ranged against them.
Many live in or on the margins of poverty, often working three or four unofficial jobs
as cleaners or in other parts of the grey economy. Free or spare time is often there
fore scarce or not available at all. Many of the women targeted for coercive steriliza
tion are illiterate or have very low levels of education. Many live in marginal or outof-the way places, and are reliant on public transport, making regular attendance of
support or organizing meetings difficult. Those affiliated with traditional Romani
communities —as well as others - frequently labour under extreme patriarchal rela
tionships, in which the voice of the woman is silenced and segregated to the home.
Discussion of sexuality is taboo. As noted above, the nature of the practices has also
meant that many of the women have been unaware that other women in their circumstances have been subjected to similar practices. As a result, their possibilities to
make ‘publicly visible demands for changes in the distribution or exercise of power,
and back those demands with public demonstrations of support’ as per Tilly and
McCann, are, to put it mildly, extremely limited.
The strategies taken by the legal advocates of the women concerned —and the
fates of their international legal complaints —have diverged in the two countries con
cerned. In Slovakia, advocates have vigorously pursued complaints to the European
Court of Human Rights, in evident scepticism that remedy is possible at domestic
level. These complaints have to date succeeded, with the caveats as to the legal issues
noted in Chapter 4. In the Czech Republic, some of the complainants —guided or
supported by their legal representatives —have accepted amicable setdements. As one
result, the Slovak cases have left a deeper imprint on international law, as the Euro
pean Court has been given a chance to rule on the European Convention aspects of
these cases. It remains to be seen if and when the Court will ever have the chance to
rule on the Czech cases.
One question, then, reframed or enriched from the first chapter, is whether (and
if so, how) questions of personal autonomy are strengthened via an interface with law
—and in particular with international human rights law —in situations in which the
social movement element provided by McCann is wholly or pardy missing. In this, we
have aimed to rise to Wilson’s challenge to ‘venture into the central sites of the inter
national legal order, so as to complement recent studies of international law’s impact
upon human rights struggles outside North America and Western Europe.’2
One approach to answering this question would be to measure successful remedy
according to a human rights Standard. On Shelton’s account, international human
rights law provides for a broad scope of possible remedies including compensation;
punitive or exemplary damages; ‘non-monetary remedies’ including rehabilitation,
truth-telling and punishment of perpetrators (a non-exhaustive list); as well as recovery of costs and fees.3 In individual cases, the United Nations Committee against
2
3
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Torture has clarified that a minimum requirement for remedy should comprise ‘restitution, compensation, and rehabilitation of the victim, as well as measures to guarantee the non-repetition of the violations’.4 The Committee further noted in Guridi v.
Spain that ‘one of the purposes of the Convention is to avoid allowing persons who
have committed acts of torture to escape unpunished’.5
On this test, the recognition provided to the victims by the November 2009 ex
pression of regret by the Czech Government comprises an important aspect of restitution and arguably compensation, as does the fact that some courts have recognized
claims in some individual cases, and other courts may subsequentiy also provide rem
edy in pending cases. Also, as noted above, the government has repeatedly expressed
a preference for thinking about an improved future, and arguably has taken some
steps within ‘measures to guarantee the non-repetition of the violations’. The expres
sion of regret, limited though it may be, should not be underestimated as a compo
nent of remedy; for the women concerned, public recognition by the highest levels of
the state of the harms they had endured was an important moment on the road to
justice, and had the important effect of breaking a comprehensive silence about the
issue.
However, it is evident that, even in the Czech Republic, where matters at domes
tic level have gone relatively well, key components of Guridi remedy are missing. In
the first place, the complete impunity of all persons involved in acts related to coer
cive sterilization is noteworthy, and undermines the claim that indeed measures to
guarantee the non-repetition of these types of acts are indeed in place. Impunity is in
deed its own kind of message to perpetrators. Secondly, major components of the re
quirement of restitution, compensation, and rehabilitation of the victims are missing,
given that the vast majority lack any form of justice, beyond the general expression of
regret issued by the government.
Further, accepting McCann’s view that ‘direct and tangible policy accomplishments’,6 however modest, are important for successful social change action, even
some of the modest successes of the action to challenge the coercive sterilization of
Romani women in the Czech Republic and Slovakia are evident failures on any objec
tive Standard. Take, for example, the Slovak government’s response of amending the
regulation governing sterilization as a response to allegations of coercive sterilization
—the jewel-in-the-crown of the Slovak government’s efforts to demonstrate that it
took the allegations seriously and was acting prompdy and vigorously to ensure that
no further negative allegations might be made about the Slovak Republic. The
amended Regulation, adopted on 1 April 2004, includes an ‘Annex of Medical Indications for Sterilization’ (siA), dated 31 October 2003, including no fewer than 14 subsections —on matters ranging from ‘women’s kidney and urinary tract diseases’ to
‘nervous system diseases’ to ‘dermatological diseases’ to ‘ocular diseases’, ‘hearing dis-
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eases in women and men’ and, inevitably, given the logic of the premises behind the
regulatory effort, ‘genetic indications’. The total list of ‘medical indications’ (sic) for
sterilization in the 2003 amended Regulation’s Annex runs to more than 130 individual conditions, although the total number of possible ‘medical indications’ for
sterilization is perhaps better stated as ‘infinite’, as a result of the inclusion in some
sections of texts such as this one:
Any diseases for which a specialist —cardiologist, angiologist —concludes that each
pregnancy would be connected with severe threat to health and these diseases cannot
be cured with medication, by intervention or surgery in such a way that the women’s
state of health is corrected or substantially favourably influenced.
As should be evident, insofar as the only legitimate indication for the particularly
dramatic invasion of bodily integrity that is contraceptive sterilization is the free and
informed consent of the person concerned, the revised Slovak Regulation actually reestablishes the eugenics-based rules framework in rather more explicit form, rather
than endeavouring to revoke it. In short, even after extensive human rights mobilezation, involving senior expert human rights officials, the primary Slovak response —
evidendy focused on limiting further abuse, rather than remedying existing harm —established at least in part a regressive —worse - regulatory measure - than had been
previously in place.7 And, as noted above, the Slovak government has continued to
deny regularly and strenuously that there has ever been any issue of coercive steriliza
tion in the Slovak Republic. One might read the amended regulation as a vigorous ef
fort at reassertion of power by doctors suddenly destabilized in their monopoly over
the domains of health and the body —a revanche in bio-political terms.
More broadly, on the evidence, the conclusions even from the Czech Republic
should also be troubling in this regard: The rule of law appears unable to deliver jus
tice in holistic human rights terms. The good that human rights appears capable of
delivering, on this account, appears better described as a kind of theatrical ethics of
engaging the total state. Certain symbolic goods are delivered (an ‘expression of regret’ to a generalized class of victims), but remedy in its justice form remains for the
most part unavailable.
And yet, this type of final word is likely not one the victims themselves would
subscribe to, nor does it square with the accounts of many of those directiy involved.
First of all, as noted above, the legal basis for conducting sterilization in the Czech
Republic appears improved, and empirical evidence indicates that medical providers
indeed have improved their practice in securing free and informed consent for the
application of the procedure. This alone, presuming that it is in fact a durable change,
7
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is of momentous importance to the autonomy of women in the Czech Republic, and
their ability to determine the fate of their own bodies and their own reproductive
capacity.
Secondly, the struggle for justice for Romani victims of coercive sterilization has
played a role in keeping the issue of Roma rights and Roma inclusion on the wider
political and legal agenda, both in the countries concerned, as well as at the European
and international levels. Third —and of perhaps greater importance to the victims
themselves —work to challenge and redress the coercive sterilization of Romani
women appears to have altered fundamentally the power and prestige of the women
concerned, particularly in their ability to give voice to their own experience. In
Gwendolyn Albert’s view, for example, ‘the “victory” of the forced sterilization advocacy is that the historical truth that these abuses really did occur has been unequivocally established. No one wanted to believe the victims prior to this, not even
their own relatives.’8 Similar conclusions were shared with the author by Katerina
Jacques, previously a staff member of the Czech government’s Human Rights Com
mission. They have above all been repeatedly affïrmed by the members of the Group
of Women Harmed by Coercive Sterilization.
These observations mirror McCann’s conclusions about ‘legacies’ of the interface
of law, struggle and social change, or the ‘aftermath of movement struggles for peo
ple, relationships, and institutions throughout society’. Studying efforts by women’s
rights groups to secure wage equity in the United States, McCann observes that ‘di
rect and tangible policy accomplishments’ —wage increases of 10% to 25% —were
‘modest but important’. These increases were ‘not the only, nor even the most impor
tant, gain’:
Rather, women workers repeatedly reported matters of what we might call workplace
empowerment ... Many women speciflcally talked about the signifïcance of increased
rights consciousness that resulted from legal mobilization efforts around wage equity
... the very context of discursive possibility and relational power often was transformed to some degree.9
How to assess the abstract notions of ‘enhanced individual autonomy’ or ‘heightened
human rights capacity’? McCann prefaces his conclusions about the ‘legacies’ of mobilized human rights action as requiring ‘the most complex, subtle, and unique reflections’. McCann notes these ‘legacies’ are the ‘least studies aspect of law and change’.10
In our cases, indeed, a fundamental distinction has appeared between results in
the Czech Republic and those in Slovakia. In the Czech Republic, mobilized and organized groups of women have remained connected with each other and continuing
empowered and empowering action to press justice claims. In Slovakia, under the
pressure of aggressive, negative and hostile responses by key public officials such as
police investigators, many of the women have withdrawn complaints, and the group
empowerment component has, where existing, been far more low-key.
8
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The latter observation leads us to the conclusion that a number of factors are im 
portant for the ability of pariah, atomized, stigmatized or otherwise extremely excluded people to use effectively the potential set out by the international human
rights law framework. These factors include, non-exhaustively: (1) the capacity of
other structures —be they non-governmental organizations, social workers, labour
unions, churches —to provide moral, organizational and financial support; as well as
(2) at least some opening or flexibility in the wider public sphere or among the wider
society and its elites in which to make such claims viable. In the Czech Republic, the
latter has been at least partially available. In Slovakia, by contrast, there has not been
sufficiënt wider space for civil receptivity of the claims concerned, and hence to date
denial and repression remain the norm, even following negative European Court of
Human Rights judgments in some cases. Here, the role of the Czech Ombudsman
Motejl and Deputy Ombudsperson Sabatova stands out as providing a catalytic inter
vention, effectively altering the dynamic in the Czech Republic, as compared with
Slovakia.
Observations concerning the role and impact of the international level on na
tional sovereignty are also relevant here. The realization or implementation of inter
national law in a domestic legal order depends on a range of factors at domestic level.
As a catalyst of human rights change, even a powerful international law entity such as
the European Court of Human Rights is only as strong as the ability of networks of
domestic actors —including the judiciary, civil society, government and other authori
ties —to respond to its requirements. As has been noted above, the international sys
tem requires a certain relaxation or ceding of sovereignty. The requirement of withdrawal from sovereignty is particularly vivid in Europe, where states submit to bind
ing regular adjudication by the European Court of Human Rights, as well as, in EU
Member States, to the European Court of Justice. The litmus test of such withdrawal
from sovereignty will be precisely those cases or issues which the domestic system
has mismanaged or finds uncomfortable. Those states and societies unable to re
spond meaningfully to the international system in cases such as those set out here,
will be by definition those indicating rule of law concerns, and unable to or troubled
at incorporating international law into the domestic legal order.
Our conclusions therefore complement, to a certain extent nuance, and to a cer
tain extent trouble the insights of De Jesus Butler in approximately equal turns. De
Jestis Butler finds that the international human rights system has effectively eroded
the concept of national sovereignty, to the point that its role ‘in structuring interna
tional law and the manner in which it is customarily used to answer questions about
authority over territory and populations, legal personality and the role of state con
sent must be reassessed by legal scholars’.11 In the formal sense assessed by De Jestis
Butler, our conclusions indeed affirm his; law is indeed altered in fundamental ways
as result of international human rights law. In addition, insofar as this thesis has examined the deeper level of implementation and access to remedy by individuals, we
find that indeed international law is able to penetrate the domestic legal order and
alter the scope and content of domestic law, as well as possibilities for remedy within
it. Nevertheless, by contrast with De Jestis Butler, we find that the role of the state in
11
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defining the scope and space for human rights remedy remains massive, in particular
as a result of the fetish quality of statehood in our current international system.
Where states obstruct or revolt against aspects of international human rights law, in
dividual remedy can remain effectively out-of-reach, or reduced to meager formality,
bereft of its substantive, liberating content.
As expected, the case study detailed here thus offers insights into the nature of
national sovereignty in the international system, although these may somewhat differ
from expectations. In the Czech case, the threat to sovereignty is at least somewhat
mitigated by national actions in responding constructively to human rights considerations. In this scenario, national respondents engage in legal dialogue with the relevant
normative basis and take positive action in response to it. The outcomes in the Slo
vak case reveal a deeper underlying rigidity at national level. Nevertheless, even here,
the impact and incorporation of international law on the domestic system is powerfully in evidence. Thus, for example, the European Court’s (positive) admissibility de
cision in the case of I.G., M.K andR.H. v. Slovakia notes, in its summary of the efforts
of the three women concerned to have their complaints substantively reviewed at na
tional level, the following:
On 16 March 2005 the Constitutional Court declared admissible the complaints un
der Articles 3, 8, 13 and 14 of the Convention and their constitutional equivalents relating to the above decisions of the criminal investigation department and the re
gional prosecutor’s office. ... On 1 June 2005 the Constitutional Court found that
the regional prosecutor’s office in Kosice had violated the applicants’ rights under
Articles 13 and 3 of the Convention in that it had erroneously rejected their com
plaint against the police investigator’s decision of 24 October 2003 without addressing its merits. The Constitutional Court quashed the decision of the regional prosecu
tor’s office of 9 March 2004 and ordered that authority to examine the applicants’
complaint. That order, together with the finding of a violation of the applicants’
rights, was held to constitute sufficiënt just satisfaction in the circumstances of the
case. The Constitutional Court did not accept that there had also been a violation of
Articles 8 and 14 of the Convention as the assessment of those complaints depended
on the outcome of the future proceedings before the prosecuting authorities. Finally,
the Constitutional Court ordered the regional prosecutor’s office in Kosice to
reimburse the applicants’ costs and expenses in the constitutional proceedings.12
The response to these petitions therefore bears some resemblance to Kafka’s ‘Before
the Law’; the gate is obstructed only for these particular petitioners.13 Constitutional
review in Slovakia appears, through the prism of the I.G., M .K and KH. v. Slovakia
admissibility decision, to have incorporated, at minimum formally or partially, Euro
pean Convention law .14 The Constitutional Court’s efforts notwithstanding, police
12
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and prosecutors nevertheless declined to find violations of law, or to provide legal
remedy for these coercive sterilizations.15 Nevertheless, on the evidence, sovereignty
gives way to norms forged at the level of the transnational, and then domesticates
them as its own, if imperfecdy.
A separate conclusion concerns the impact or imprint of these facts on the inter
national law order itself. As we have seen in Chapters 3 and 4, legal institutions and
norms tend to be ‘J anus-faced’, not only at domestic level, but also at the level of in
ternational law, ‘at once securing the status quo of hierarchical power while sometimes providing limited opportunities for episodic challenges to and trans formations
in that reigning order’, as set out by McCann.16 Far beyond this, however, the material under review here —particular in Chapters 3 and 4, indicates a responsiveness and
indeed malleability of the international law order to the contours and facts of human
rights issues emerging at the domestic level. European Court of Human Rights juris
prudence has been shaped and forged in the image of cases brought by marginalized
Roma and their advocates to international tribunals. The current content of interna
tional law in the field of non-discrimination has been extensively shaped at least in
part as responses to the types of human rights abuses —including coercive steriliza
tion —facing Roma in the countries of Europe and elsewhere.
Similarly, abuses in the health field such as those documented here are reshaping
the international law ban on torture, as evidenced inter alia by the February 2013
groundbreaking report of the UN Special Rapporteur on Torture Juan Méndez, noted
in Chapter 4, on torture and ill-treatment health-care settings. Méndez’s characterization of coercive sterilization as ‘widely documented’ can be seen as the arrival of
coercive sterilization as a central human rights concern, as can Méndez’s summary of
the scope of the problem: ‘Some women may experience multiple forms of discrimi
nation on the basis of their sex and other status or identity. Targeting ethnic and
racial minorities, women from marginalized communities and women with disabilities
for involuntary sterilization because of discriminatory notions that they are “unfit” to
bear children is an increasingly global problem. Forced sterilization is an act of vio
lence, a form of social control, and a violation of the right to be free from torture and
other cruel, inhuman, or degrading treatment or punishment.’17 In this sense too, the
international law order has escaped the control of states, beyond even those areas
identifled by De Jesus Buder.
Ultimately, it must be concluded from the material available here that the interna
tional human rights system is at least partially vindicated, at least in Council of
Europe Member States. Where an elaborated and well-resourced machinery exists to
adjudicate human rights claims —and for the time being, however much in crisis the
European Convention system may appear, it is a comparatively elaborated and wellresourced system —the conclusions of this thesis are unequivocal that the system p er
se acts as a potential enabler for even the most pariah.
Globally, human rights is absorbing the oxygen of every other liberation ideology
in the field at lightning speed. It would now be difficult to find any liberation move
ment not making reference to human rights, and a number of social action move15
16
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ments —including the one under study here - have taken place entirely in a human
rights medium and with human rights referents. Seen from this perspective, the hu
man rights framework (taken in it broadest possible sense) appears to provide possi
bilities for social action and justice which might be unavailable in those cases (such as
this one) where the victim group or other mobilizing class is too small, too dispersed
or too powerless in other senses to achieve the minimum necessary for broad social
mobilization. On the other hand, in the given example, the remedy provided is both
incomplete and at least partially atomizing and disempowering. More broadly, the
spectre of possible dystopian alternative presents itself: a world of system-provided,
top-down ‘liberation’, lacking any source in social consciousness or social action; the
‘freedom’ of the people derives from the absolute nature of their powerlessness.
Finally, this dissertation concludes with a plea to examine more deeply the continuing influences of eugenics and related ideologies on medicine, social policy and
law. Summarizing the general state of efforts to trace and compare 20* century Eu
ropean jurisprudence —including its darker elements —Stolleis has written that we are
still a long way from an analysis of jurisprudence in this area, with particular difficulties posed by countries only recendy having made the transition from totalitarian
systems.18 Indeed, as noted at the outset of this book, eugenics —and direcdy related
coercive sterilization practices —have been so widespread that Nazi sterilization vic
tims have even to date not been included among categories victims entided to postWorld War II reparations measures.19 The Czech Ombudsman has provided an im
portant further step in our understanding of the continuing role of eugenics on medi
cine, social policy and law in one country in Central Europe. Many more measures
will be needed, before human rights law finally rules these areas. In this sense, the
final word of this dissertation goes to Gwendolyn Albert, one of a handful of people
to have worked long-term to keep justice for Romani victims of coercive sterilization
in the Czech Republic on the agenda: ‘I believe many people in the Czech Republic
still feel that imposing an artificial restriction on the reproduction of the poor is in
the larger society’s interests.’20
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Summary
This book examines the impact of the international human rights law framework on
national sovereignty and human autonomy. Building on a growing body of conceptual and theoretical work in this area, the study aims to make a contribution by examining the effect of mobilized use by people and groups of the international human
rights law framework —including the European Court of Human Rights —to move
legal, policy and ultimately social change at national and local level. Questions are
posed as to the ability of the human rights order to live up to its promise of dignity,
where persons live under conditions of extreme stigma and exclusion, in atomized,
pariah situations. The book aims to make an original contribution to the study of law
and society. It examines the social mobilization aspect of challenges to coercive steri
lization, in light of theoretical literature on social action and legal change. It focuses in
particular on the ability of the international human rights law framework to contribute to persons from extremely marginalized or pariah situations to seize, secure and
act upon their own autonomy and dignity. In so doing, it examines the concepts of
sovereignty and autonomy in light of the changes brought about by the post-World
War II international human rights law system.

Case study
Wilson has recently challenge legal anthropologists to ‘venture into the central sites of
the international legal order, so as to complement recent studies of international law’s
impact upon human rights struggles outside North America and Western Europe’.
Rising to that challenge, one particular case study is examined in detail: the efforts by
Romani women in the Czech Republic and Slovakia to secure due legal remedy for
acts of coercive sterilization. The Romani and related ethnic groups are a diverse set
of peoples and communities living in Europe, the Americas and parts of Africa, relat
ed to similar groups in the Middle East and Central Asia. Roma are believed descended from groups of people who left India approximately 1000 years ago and arrived in
Europe in successive waves beginning in or around the 14* century. Soon after their
arrival in Europe Roma were excluded in Western Europe, and periodically subjected
to raw persecution. In the Ottoman Empire, Roma occupied a low status, even when
of the privileged Muslim community. Roma were cnslaved in the Romanian principalities. From the beginning of the modern state, significant efforts were periodically undertaken - with mixed success —to assimilate Roma forcibly. Roma were targeted for
genocide during World War II. The period since 1989 has seen a renewal of active
anti-Romani antipathy throughout the continent. Tens of thousands of Roma were
ethnically cleansed from Kosovo in the period 1999-present. Outbreaks of anti-Ro
mani racism have plagued every European society without exception.
From the early 1970s, under die influence of resurgent eugenics considerations in
late Communism, doctors in Czechoslovakia systematically coercively sterilized Ro
mani women, with considerable support from policy-makers and national structures,
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as well as with extensive assistance from social workers. These practices were an early
and continuing part of human rights concerns raised by the Czechoslovak dissident
group Charter 77. Immediately following the fall of Communism, the new democratizing government endeavoured to end these practices, but they endured throughout
post-Communism in both the Czech Republic and Slovakia, undertaken by doctors,
hospitals and social workers. Despite the extensive human rights commitments of
both of these states in the past two decades —as well as years of work by advocates —
courts and other authorities have avoided applying accountability measures in all but
a handful of cases, and governments have not yet adopted general remedy mechanisms, apparendy fearing backlash from the public at large, and in any case sceptical
that ‘Gypsies’ constitute ‘deserving victims’.
The covert nature of the sterilizations, particularly as they occurred after 1989, as
well as their disputed meaning, renders the narrative terrain difficult. The facts have
been uncovered and reconstructed in retrospect. Before 1989, they took place in plain
view, but because the measures were carried out on a population regarded as less than
fully human, their significance was not exposed, despite the efforts of Czechoslovak
dissidents. After 1989, they took place under a cloak of secrecy, having been nominally declared contrary to law shortly after the dramatic changes of 1989. The nature of
sterilization, and its impact of shame on the persons to whom it has been subjected,
has meant that despite extensive attention to the issue, we do not still have a full ac
curate account of everything which has taken place.
Beginning in 2004, material concerning the sterilization of Romani women was
repeatedly brought by the main NGOs involved to the attention of international and
regional bodies including United Nations and Council of Europe human rights monitoring processes, OSCE fora, and organs of the European Union. Internationalized,
the coercive sterilization of Romani women became a factor in the Czech Republic’s
multilateral relations, as well as its bilateral relations.

International Law
The European Court of Human Rights has begun ruling on cases concerning the
coercive sterilization of Romani women. The first of these cases reached the Court in
the mid-2000s after exhausting domestic remedy. In November 2011, in 1'A.C. v. Slo
vakia, the Court ruled on the first such case directly challenging the sterilization
measures —a case concerning a Romani woman coercively sterilized in a hospital in
eastern Slovakia in 2000 —finding Slovakia in violation of the Article 3 prohibition on
inhuman or degrading treatment, and the Article 8 right to private and family life.
The Court has subsequently issued several further rulings on Czech and Slovak co
ercive sterilization complaints. The United Nations Committee on the Elimination of
Discrimination against Women (CEDAW) has adjudicated a case of coercive sterili
zation of a Romani woman from Hungary. A number of other international review
instances have also condemned these practices as infringing international human
rights law.
In examining the international human rights law aspects of these cases, a com
plex interplay is seen between a number of norms. These include the ban on dis
crimination; the ban on genocide and crimes against humanity; the ban on violence
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against women; the norm of full and informed consent as a core principle of bio
medical ethics, including as it relates to the right to health under the International
Covenant on Economic, Social and Cultural Rights; and finally, harms articulated in
the European Convention on Human Rights, including the ban on degrading treat
ment (Article 3) and infringements of the right to private and family life (Article 8).
As concerns the discrimination aspect, the European Court of Human Rights has
until recently had particular difficulty identifying Convention issues where Roma are
concerned. Since 2004, the Court has changed its approach fundamentally. It has
come to identify these harms with the international human rights law ban on racial
discrimination, and to develop a legal infrastructure for evaluating these claims. Although flawed and not yet entirely consistent or even stable, the Court’s approach
today is a vast improvement over what it was a mere decade ago. In the period of less
than a decade and a half since its first halting steps in this area, the Court has developed a substantial apparatus of law concerning Roma on the one hand, and the ban
on racial discrimination on the other. These have converged, and legal developments
in the area of the ban on racial discrimination under European Convention law are
due in no small part to the very troubling developments in anti-Romani racism in
Europe post-1989, developments to which the Court has been compelled to respond.
As concerns Roma, not without internal and external resistance, the Court has overcome misgivings that Roma may simply be a deviant social group with uncivilized
habits, and has come to accept that, however diverse, Roma are an historically persecuted ethnic group, one still facing considerable burdens of racism, giving rise to
racial discrimination today.
As concerns racial discrimination, the Court has come increasingly to recognise
that this harm deserves distinct and rigorous legal attention in its own right, a marginal view on the Court as recently as the late 1990s. It has, additionally, made major
strides in elaborating how allegations of racial discrimination are to be assessed by a
supra-national judicial instance. The role of particular judges such as Bonello, Petitti,
Costa and Bratza —to name only several - has been crucial for these advances. So too
has the role of certain civil society organisations —primarily international ones —in
addressing the Court to clarify points of law and focus the Court’s attention on directions for aspects of jurisprudence. The fact of CEDAW rulings on coercive steriliza
tion cases affirms that such cases also implicate the ban on discrimination against
women, and may be deemed multiple discrimination on grounds of race and sex.
The growth in die strength of the European Court’s jurisprudence on Roma
notwithstanding, a number of questions remain open, and the durability, consistency
and quality of the Court’s jurisprudence is open to question in a number of areas. It is
unclear, first of all if, after all detritus is removed, whether the Court has established a
Standard more coherent than that it will base judgment on the individual circumstances of the case at issue. In addition, in several recent judgments including all of its
rulings to date on the coercive sterilization of Romani women, the Court appears to
have possibly retreated from reading difference of treatment on ethnic grounds as an
Article 14 discrimination issue, a troubling development.
The development of the norm of free and informed consent in any intervention
in the health field is inter alia a response to recognition of threats arising from utilitarian or other public health considerations on decisions about the health care of per
sons, including explicit or covert eugenics considerations. The requirement of con
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sent in the field of medicine appears to emerge as a late 19* century response to med
ical experimentation on human beings as part of searches for cures for tuberculosis,
syphilis, and other scourges. The principle of informed consent in medicine entered
post-war law and ethics first via the Nuremberg Code of 1947. The code is a list of
ten principles included in the 19 August 1947 verdict the so-called ‘Doctors Trial’
against 23 persons (20 of whom were doctors) involved in Nazi war crimes, the first
of the Nuremberg war crimes prosecutions.
The norm of free and informed consent in matters related to family planning —
and by implication sterilization —explicitly enters international human rights treaty
law via the Article 10(h) guarantee in the 1979 International Convention on the Elim
ination of All Forms of Discrimination Against Women (CEDAW), setting out that
States parties have an obligation to take ‘all appropriate measures’ to ensure ‘the
health and well-being of families, including information and advice on family planning’.
In recent years, a number of international bodies have rendered ever more explicit normative guidance on the right to free and informed consent as a core principle
of the rights of the patiënt. For example, in 1994, The World Health Organisation’s
(WHO) European consultation meeting on the rights of patients, held in Amsterdam
in March 1994, endorsed a document entided Principles o f the rights o f patients in Europe.
This includes, with regard to information, that ‘Patients have the right to be fully
informed about their health status, including the medical facts about their condition;
about the proposed medical procedures, together with the potential risks and benefits
of each procedure; about alternatives to the proposed procedures, including the effect
of non-treatment; and about the diagnosis, prognosis and progress of treatment. ...
Information must be communicated to the patiënt in a way appropriate to the latter’s
capacity for understanding, minimizing the use of unfamiliar technical terminology.’
In addition, as concerns ‘consent’, the WHO Europe document states: ‘The informed
consent of the patiënt is a prerequisite for any medical intervention.’
In particular as regards contraceptive sterilization, in March 2011, the Interna
tional Federation of Gynaecology and Obstetrics (FIGO) issued new ethics guidelines as relates to female contraceptive sterilization. As a contextual matter, these recognize in particular ‘a long history of forced and otherwise non-consensual sterilizations of women, including Roma women in Europe and women -witli disabilities’. The
guidelines also importantly recognize that sterilization for prevention of future pregnancy cannot be ediically justified on grounds of medical emergency: ‘Even if a fu
ture pregnancy may endanger a woman’s life or health, she will not become pregnant
immediately, and therefore must be given the time and support she needs to consider
her choice. Her informed decision must be respected, even if it is considered liable to
be harmful to her health.’
Acts in the health field which are not carried out with free and informed consent,
are often in the normative guidance called ‘involuntary’. Sterilization carried out with
out free and informed consent is also in some guidance referred to as ‘forced’. As a
term of legal art however, ‘coercion’ —a term frequendy found in the criminal or contraventional law of national legal systems —appears to better describe an absence of
free and informed consent, and thus the violation of rights concerned. The UN Com
mittee on the Elimination of Discrimination Against Women has, in its General Rec
ommendation 24, drawn an explicit link between coercion on the one hand, and
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‘non-consensual sterilization’ on the other, setting out that States ‘should not permit
forms of coercion such as non-consensual sterilization, mandatory testing for sexually
transmitted diseases or mandatory pregnancy testing as a condition of employment
that violate women’s rights to informed consent and dignity.’
In its rulings to date on the problem of coercive sterilization of Romani women thus far the cases of V.C. v. Slovakia, N.B. v. Slovakia and I.G. and Others v. Slovakia —
the Court has endeavoured to bring a range of normative elements under the umbrella of the provisions of the European Convention. By gravitating toward the pro
visions of Article 3 and Article 8, the Court has identified —arguably correctly - the
legal issues as sitting within the Convention’s most powerful personal autonomy
guarantees. Nevertheless, the Court cannot yet to be said to have managed entirely
successfully the restatement of the legal and factual questions at issue within the
Convention framework. This is most clearly evident in the Court’s inadequate treat
ment of racial discrimination in the given cases - the situation of ethnicity within a
series of strange formulations in Article 8, rather than in Article 14 as well as its
wholly inadequate treatment of the issue of the protection of the free and informed
consent ‘mentally competent adult patiënt’, effectively leaving all other persons potentially exposed. The Court has also clearly not yet risen to the challenge of addressing the problem of practices degrading to women within Article 14 in this context,
notwithstanding its improving jurisprudence in other areas, such as in the field of
domestic violence.

Social Action
In recent years, a number of authors have posed questions about the role of social
action in human rights. In the social movement of myth, ‘the people, united, can
never be defeated.’ Social change —particularly social movements based on liberation
ideologies —depends, in the Standard account, on the mobilization of a broad range
of the like-minded, whose goals might include a comprehensive basket including poli
cy and law changes, changes to consciousness among the wider population, as well as
the mobilization and liberation in spirit of the oppressed themselves, via participation
in the given liberation movement.
By contrast, the action to secure justice for coercively sterilized Romani women
involved a relatively small number of persons. A handful of advocates moved nation
al and international processes, even in advance of a major mobilization by the victims
themselves. Once the victims themselves mobilized, although the effort has been sustained over a number of years, the numbers of persons involved is a ‘social move
ment’ only in very limited terms. However, this handful of persons has been sustained by forces including local, national and international civil society organizations;
donor organizations; regional and international intergovernmental organizations; the
European Union; and certain segments of the government. The default weak agency
of the women concerned is thus augmented and amplified through the actions of a
limited number of key players, and the extent to which this augmentation altered the
playing field in justice terms. The action for justice for Romani women coercively
sterilized aimed at law and policy change, as well as at broader changes to conscious
ness and practice. However, it effectively substituted discursive pressure via use of
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networks of international bureaucratie instances and review processes as well as bilateral diplomatic relations, media outlets, philanthropic donor organisations and other
concerned parties for the broad, mass mobilization seen in other social movement
contexts.
The study affirms that linking the study of human rights law and sociology reveals complex relationships and struggles, struggles capable of escalation and de-escalation. These relationships may be highly asymmetrical in terms of power and other
factors. However, on the evidence, the medium of international human rights law —
and its unique capacity to recognize the agency of individuals —provides a fulcrum of
sorts which in certain circumstances can change power structures and relationships.
This is true evidently even when formal legal cases are lost, monitoring bodies move
on to other thematic considerations or simply lose interest, etc. Ultimately, it is noted
that the study of human rights is never complete when undertaken solely within the
prism of law; social factors permanendy and constandy intrude, confounding the
law’s ambition to have and enjoy an autonomous existence.

Comparison
The case study also offers possibilities for comparison. The two states under discus
sion here —the Czech Republic and the Slovak Republic —have a common past as
one state —Czechoslovakia —from 1918 until 1992. As one state, Czechoslovakia
pursued policies related to Roma beginning in the late 1920s. From the early 1970s if
not earlier, those policies included efforts to curb Romani birthrates, including
through sterilization measures. However, the responses of these two states in the
2000s to human rights challenges to coercive sterilization practices have been very
different.
In the Czech Republic, in particular with the assistance of a mobilized Ombuds
institution engaged on this issue since 2004, the government has made distinct progress towards —still elusive —comprehensive remedy, and the public toward a certain
level of engagement and understanding of the issues. In November 2009, then-Czech
Ombudsman Motejl, speaking in the wake of an official expression of regret by the
Czech government for the practices, stated that he believed there were as many as
90,000 women on the territory of the former Czechoslovakia who had been coercively sterilized. Also, domestic courts have ruled —imperfecdy —and awarded - incompletely —remedial measures for victims of very recent cases. By contrast, Slovak
public officials have denied absolutely and obstructed completely any efforts at rem
edy for these harms, and a public culture of denial and anger prevails.
The strategies taken by the legal advocates of the women concerned —and the
fates of their international legal complaints —have diverged in the two countries con
cerned. In Slovakia, advocates have vigorously pursued complaints to the European
Court of Human Rights, in evident skepticism that remedy is possible at domestic
level. In the Czech Republic, some of the complainants —guided or supported by
their legal representatives —have accepted amicable settlements. As one result, the
Slovak cases have left a deeper imprint on international law, as the European Court
has been given a chance to rule on the European Convention aspects of these cases.
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It remains to be seen if and when the Court have the chance to rule substantively on
the Czech cases.
One core element —although by no means the only element —in the difference
between the approaches taken by these two public systems, has been the different
weight given to international law in the interpretation of the 1972 sterilization direc
tive. On the one hand, Slovak public officials have read the core domestic legal provision stricdy and mechanically, deeming evidence of consent to be the presence of a
signature. By contrast, Czech public officials, driven by the approach of the Ombuds
man in this regard, have consistently read the directive in light of Czechoslovakia’s
and the Czech Republic’s international human rights law commitments, elaborating
the ‘consent’ specified in the directive to mean ‘free and informed consent’ as elaborated under international law.
This difference of approach legally has also been coupled with a difference of ap
proach in the diplomatic management of international concern around these issues.
While Slovakia has taken the approach of denying absolutely that there are any
grounds for the claims, Czech public officials have moved to blunt the force of inter
national criticism by demonstrating domestic efforts in response to the concerns.

Eugenics
Haunting this study is the question of to what extent eugenics remains embedded in
medicine, particularly in the countries of the former Communist block. Born in the
United States, the eugenics movement lodged itself in European Continental medicine
and social policy in the 1920s and 1930s, most prominendy officially established in
Nazi Germany. By 1945, circa 45% of the doctors in Germany were members of the
National Socialist German Workers Party (NSDAP —Nazi Party). According to Bock
—the leading scholar in the field —almost 1% of the population in ages 16-50 were
sterilized during the Nazi period. The Nordic countries and Switzerland were also
extensively dominated by eugenics ideologies, with affiliated coercive sterilization
practices.
Eugenics were hugely influential in Central and Eastern Europe, falling as the region did within the German sphere-of-influence (including in the medical field), and
in general dependant on external forces for development. Less clearly understood or
mapped are the ways in which Communism preserved, transmitted or even amplified
eugenics in medicine, social policy and law, even as eugenics and related ideologies
were discredited and extirpated in the West, linked as they were with the Nazis. In
her remarkable study of the transmission of nationalism in Ceaugescu’s Romania,
Verdery describes how national ideology was ‘built up in Romania throughout the
communist period —and not just by the Party’s recourse to it, but by intellectuals’
continued elaboration of the national idea, which was also highly functional within
Romania’s socialist political economy.’ Ultimately: ‘... the outcome in Romania was
more than simply the discursive rupture of Marxism. It was the discursive constitution of a nationalism even more powerful than before’. Thus, Communism in Roma
nia produced an amplified version of the very nationalist ideology it claimed explicidy
to have superseded. Verdery’s insights are complemented by several works on eugen
ics in Romania, in particular that of Gail Kligman, which traces a near-continuous
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line from interwar Romania to the end of the Ceaujescu regime in the preoccupation
with female fertility for the promotion and transmission of the Romanian nation.
While Romania constituted an extreme example within the Communist world, differences between Romania and other countries of central and southeastern Europe appear to be differences of degree, rather than of kind. The Czech Ombudsman considered the role of eugenics on contemporary practices sufficiently significant to include a 12-page ‘digression’ on ‘eugenically-oriented social systems’ in his 2005 report
on coercive sterilization practices in the Czech Republic.

Conclusions

The study concludes by endeavoring to answer a series of questions posed at the outset concerning the nature of international law and the evolution of the post-World
War II international human rights framework, the structure of national sovereignty,
and the potential impact of both on human autonomy.
One question is whether and if so how questions of personal autonomy are
strengthened via an interface with law - and in particular with international human
rights law. One approach to answering this question would be to measure successful
remedy according to a human rights Standard. Applying such an approach, the United
Nations Committee Against Torture (CAT) definition of the requirement of remedy
seems particularly useful. As articulated in the CAT decision in the case of Guridi v.
Spain, remedy for acts of the kind at issue in the Czech should comprise ‘restitution,
compensation, and rehabilitation of the victim, as well as measures to guarantee the
non-repetition of the violations’. The CAT Committee further noted in Guridi that
‘one of the purposes of the Convention is to avoid allowing persons who have committed acts of torture to escape unpunished’.
On this test, the recognition provided to the victims by the November 2009 expression of regret by the Czech Government comprises an important aspect of resti
tution and arguably compensation, as does the fact that some courts have recognized
claims in some individual cases, and other courts may subsequently also provide rem
edy in pending cases. Also, as noted above, the government has repeatedly expressed
a preference for thinking about an improved future, and arguably has taken some
steps within ‘measures to guarantee the non-repetition of the violations’. The expression of regret, limited though it may be, should not be underestimated as a compo
nent of remedy; for the women concerned, public recognition by the highest levels of
the state of the harms they had endured was an important moment on the road to
justice, and had the important effect of breaking a comprehensive silence about the
issue.
However, it is evident that, even in the Czech Republic, where matters at domestic level have gone relatively well, key components of Guridi remedy are missing. In
the first place, the complete impunity of all persons involved in acts related to coer
cive sterilization is noteworthy, and undermines the claim that indeed measures to
guarantee the non-repetition of these types of acts are indeed in place. Impunity is in
deed its own kind of message to perpetrators. Secondly, major components of the re
quirement of restitution, compensation, and rehabilitation of the victims are missing,
given that the vast majority lack any form of justice, beyond the general expression of
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regret issued by the government. The rule of law appears unable to deliver justice in
holistic human rights terms.
And yet, this type of fïnal word is likely not one the victims themselves would
subscribe to, nor does it square with the accounts of many of those directly involved.
First of all, as a general matter, the struggle for justice for Romani victims of coercive
sterilization has played a role in keeping the issue of Roma rights and Roma inclusion
on the wider political and legal agenda, both in the countries concerned, as well as at
the European and international levels. Secondly —and of perhaps greater importance
to the victims themselves —work to challenge and redress the coercive sterilization of
Romani women appears to have altered fundamentally the power and prestige of the
women concerned, particularly in their ability to give voice to their own experience.
In Gwendolyn Albert’s view, for example, in the Czech Republic, ‘the “victory” of
the forced sterilization advocacy is that the historical truth that these abuses really did
occur has been unequivocally estabüshed. No one wanted to believe the victims prior
to this, not even their own relatives.’ Similar have above all been repeatedly affirmed
by the members of the Group of Women Harmed by Coercive Sterilization.
These observations mirror McCann’s conclusions about ‘legacies’ of the interface
of law, struggle and social change, or the ‘aftermath of movement struggles for people, relationships, and institutions throughout society’. Studying efforts by women’s
rights groups to secure wage equity in the United States, McCann observes that ‘di
rect and tangible policy accomplishments’ —wage increases of 10% to 25% —were
‘modest but important’. These increases were ‘not the only, nor even the most im
portant, gain’:
Rather, women workers repeatedly reported matters of what we might call workplace
empowerment ... Many women specifically talked about the significance of increased
rights consciousness that resulted from legal mobilization efforts around wage equity
... the very context of discursive possibility and relational power often was transformed to some degree.
How to assess the abstract notions of ‘enhanced individual autonomy’ or ‘heightened
human rights capacity’? McCann prefaces his conclusions about the ‘legacies’ of mobilized human rights action as requiring ‘the most complex, subtle, and unique reflections’. McCann notes these ‘legacies’ are the ‘least studies aspect of law and change’.
A number of factors are important for the ability of pariah, atomized, stigmatized
or otherwise extremely excluded people to use effectively the potential set out by the
international human rights law framework. These factors include, non-exhaustively:
(1) the capacity of other structures —be they non-governmental organizations, social
workers, labour unions, churches —to provide moral, organizational and financial
support; as well as (2) at least some opening or flexibility in the wider public sphere
or among the wider society and its elites in which to make such claims viable.
Observations concerning the role and impact of the international level on na
tional sovereignty are also relevant here. The realization or implementation of inter
national law in a domestic legal order depends on a range of factors at domestic level.
As a catalyst of human rights change, even a powerful international law entity such as
the European Court of Human Rights is only as strong as the ability of networks of
domestic actors —including the judiciary, civil society, government and other authori229
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ties - to respond to its requirements. The international system requires a certain relaxation or ceding of sovereignty. The requirement of withdrawal from sovereignty is
particularly vivid in Europe, where states submit to binding regular adjudication by
the European Court of Human Rights, as well as, in EU Member States, to die Euro
pean Court of Justice. The litmus test of such withdrawal from sovereignty will be
precisely those cases or issues which the domestic system has mismanaged or fïnds
uncomfortable. Those states and societies unable to respond meaningfully to the in
ternational system in cases such as those set out here, will be by defïnition those indicating rule of law concerns, and unable to or troubled at incorporating international
law into the domestic legal order.
These conclusions complement, to a certain extent nuance, and to a certain ex
tent trouble the insights of De Jesüs Butler in approximately equal turns. De Jesüs
Butler finds that the international human rights system has effectively eroded the
concept of national sovereignty, to the point that its role ‘in structuring international
law and the manner in which it is customarily used to answer questions about authority over territory and populations, legal personality and the role of state consent must
be reassessed by legal scholars.’ In the formal sense assessed by De Jesüs Butler, our
conclusions indeed affirm his; law is indeed altered in fundamental ways as result of
international human rights law. In addition, insofar as this thesis has examined the
deeper level of implementation and access to remedy by individuals, we find that in
deed international law is able to penetrate the domestic legal order and alter the scope
and content of domestic law, as well as possibilities for remedy within it. Nevertheless, by contrast with De Jesüs Butier, we find that the role of the state in deftning the
scope and space for human rights remedy remains massive, in particular as a result of
the fetish quality of statehood in our current international system. Where states obstruct or revolt against aspects of international human rights law, individual remedy
can remain effectively out-of-reach, or reduced to meager formality, bereft of its
substantive, liberating content.
As expected, the case study detailed here thus offers insights into the nature of
national sovereignty in the international system, although these may somewhat differ
from expectations. In the Czech case, the threat to sovereignty is at least somewhat
mitigated by national actions in responding constructively to human rights considera
tions. In this scenario, national respondents engage in legal dialogue with the relevant
normative basis and take positive action in response to it. The outcomes in the Slo
vak case reveal a deeper underlying rigidity at national level. Nevertheless, even here,
the impact and incorporation of international law on the domestic system is powerfully in evidence. Thus, for example, the European Court’s (positive) admissibility de
cision in the case of I.G., M.K and RH. v. Slovakia notes that the Slovak Constitution
al Court found inter alia that the regional prosecutor’s office in Kosice had violated
the applicants’ rights under Articles 13 and 3 of the European Convention in that it
had erroneously rejected their complaint against the police investigator’s decision of
24 October 2003 without addressing its merits.
The response to these petitions therefore bears some resemblance to Kafka’s
‘Before the Law’; the gate is obstructed only for these particular petitioners. Con
stitutional review in Slovakia appears, through the prism of the I.G., M.K and RH. v.
Slovakia admissibility decision, to have incorporated, at minimum formally or partially, European Convention law. The Constitutional Court’s efforts notwithstanding,
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police and prosecutors nevertheless declined to find violations of law, or to provide
legal remedy for these coercive sterilizations. Nevertheless, on the evidence, sover
eignty gives way to norms forged at the level of the transnational, and then domesticates them as its own, if imperfecdy.
A separate conclusion concerns the impact or imprint of these facts on the in
ternational law order itself. Legal institutions and norms tend to be ‘J anus-faced’, not
only at domestic level, but also at the level of international law, ‘at once securing the
status quo of hierarchical power while sometimes providing limited opportunities for
episodic challenges to and transformations in that reigning order,’ as set out by
McCann. Beyond this, however, the material under review here indicates a responsiveness and indeed malleability of the international law order to the contours and
facts of human rights issues emerging at the domestic level. European Court of Hu
man Rights jurisprudence has been shaped and forged in the image of cases brought
by marginalized Roma and their advocates to international tribunals. The current
content of international law in the field of non-discrimination has been extensively
shaped at least in part as responses to the types of human rights abuses —including
coercive sterilization —facing Roma in the countries of Europe and elsewhere. In this
sense too, the international law order has escaped the control of states, beyond even
those areas identified by De Jesus Butler.
Globally, human rights is absorbing the oxygen of every other liberation ideology
in the field at lightning speed. It would now be difficult to find any liberation move
ment not making reference to human rights, and a number of social action movements - including the one under study here - have taken place entirely in a human
rights medium and with human rights referents. Seen from this perspective, the hu
man rights framework (taken in it broadest possible sense) appears to provide possibilities for social action and justice which might be unavailable in those cases (such as
this one) where the victirn group or other mobilizing class is too small, too dispersed
or too powerless in other senses to achieve the minimum necessary for broad social
mobilization. On the other hand, in the given example, the remedy provided is both
incomplete and at least partially atomizing and disempowering.
Ultimately, however, notwithstanding a number of caveats, the international hu
man rights system is at least partially vindicated, at least in Council of Europe Mem
ber States. Where an elaborated and well-resourced machinery exists to adjudicate hu
man rights claims —and for the time being, however much in crisis the European
Convention system may appear, it is a comparatively elaborated and well-resourced
system —the conclusions of this thesis are unequivocal that the system p er se acts as a
potential enabler for even the most pariah.

Organization
This book is organized as follows: Chapter 1 provides a theoretical basis for our inquiry and sets out the questions to be examined. It focuses in particular on the devel
opment of the international human rights law system, and its relationship with na
tional sovereignty and individual autonomy, as set out in the critical literature. Chap
ter 2 summarizes human rights efforts to challenge coercive sterilization practices in

231

Summaries
Czechoslovakia and its successor states, beginning with the dissident group Charter
77 action in this regard.
Chapters 3 and 4 look at several of the particular international human rights law
aspects of the issues in question. Chapter 3 examines the development of the jurisprudence of the European Court of Human Rights in the area of discrimination,
noting the dependence of the elaboration of this law on Roma rights and the way in
which human rights concerns facing Roma on the one hand, and the European
Court’s anti-discrimination acquis have developed in tandem. Chapter 4 examines
other legal bases for challenging the coercive sterilization of Romani women, in
cluding the violence against women acquis on the one hand, and the norm of free and
informed consent in any health intervention on the other. Here too, the thesis notes
the extent to which much of this law is enmeshed.
Chapter 5 examines the social movement aspects of efforts to challenge the coer
cive sterilization of Romani women, in light of a growing theoretical Eterature examining the anthropology of human rights, and endeavouring to model the strategies of
human rights change. Chapter 5 also dwells on some of the softer legal aspects of the
human rights challenge to coercive sterilization of Romani women, including the role
of UN and Council of Europe human rights review processes, as well as the role of
the European Union. The book concludes by endeavouring to draw these strands
together, in particular in light of the theoretical considerations raised in Chapters 1
and 5.
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Resumé (Summary in French)
Ce livre observe 1’impact du cadre juridique international en faveur des droits de
1’homme sur la souveraineté nationale et 1’autonomie humaine. S’appuyant sur un cor
pus croissant de travaux conceptuels et théoriques dans ce domaine, notre étude en
tend apporter sa contribution en examinant 1’effet de la mobilisation de personnes et
de groupes autour du cadre juridique international en faveur des droits de l’homme y compris la Cour européenne des droits de l’homme —pour pousser a des changements juridiques, politiques et sociaux au niveau national et local. Nous posons la
question de la capacité de 1’ordre des droits de Fhomme d’être a la hauteur de sa
promesse de dignité, quand des personnes vivent dans des conditions d’extrême
stigmatisation et d’exclusion, en parias de la société. Ce livre vise a apporter une con
tribution originale a 1’étude de la loi et de la société. II étudie la mobilisation sociale
qui a permis les actions en justice contre la stérilisation forcée, a la lumière de la littérature théorique sur 1’action sociale et le changement juridique. II se concentre en par
ticulier sur la capacité du cadre juridique international en faveur des droits de
l’homme a contribuer a ce que des personnes extrêmement marginalisées saisissent,
sécurisent et agissent sur leur propre autonomie et dignité. Pour ce faire, il examine
les notions de souveraineté et d’autonomie a la lumière des changements apportés par
le système des traités internationaux en faveur des droits de l’homme après la seconde
guerre mondiale.

Etude de cas
Wilson a récemment mis au défi les anthropologues juridiques de ‘s’aventurer au
cceur des sites centraux de 1’ordre juridique international, afin de compléter les récentes études concernant 1’impact de la loi internationale sur le combat pour les droits
de Fhomme hors de 1’Amérique du Nord ou de 1’Europe occidentale’. Relevant le
défi, une étude de cas en particulier est examinée en détail: les efforts des femmes
roms en République Tchèque et en Slovaquie afin d’obtenir un recours judiciaire pour
des faits de stérilisation forcée. Les Roms et autres groupes ethniques proches consti
tuent un éventail varié de peuples et communautés vivant en Europe, en Amérique et
certaine parties d’Afrique; ils sont liés a des groupes similaires du Moyen-Orient et de
1’Asie centrale. Les Roms sont censés être les descendants de groupes ayant quitté
1’Inde il y a mille ans environ et qui sont arrivés en Europe par vagues successives a
partir du XlVéme siècle. Peu après leur arrivée en Europe, les Roms furent exclus en
Europe occidentale et faisaient périodiquement 1’objet de persécutions brutales. Au
sein de 1’empire Ottoman, les Roms avaient un faible statut, même lorsqu’ils étaient
issus de la communauté musulmane privilégiée. Les Roms étaient réduits a 1’esclavage
dans les principautés Roumaines. Dès le début de 1’époque moderne, des efforts significatifs furent régulièrement mis en ceuvre —avec des succès mitigés —pour assimiler les Roms de force. Les Roms furent les victimes du génocide pendant le seconde
guerre mondiale. Depuis 1989, on constate le renouveau d’un sentiment anti-Rom sur
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tout le continent. Des dizaines de milliers de Roms ont été victimes de nettoyage ethnique au Kosovo entre 1999 et aujourd’hui. Des éruptions de racisme anti-rom ont
fait rage dans chaque pays européen, sans exception.
A partir du début des années 1970, sous 1’influence de considérations eugéniques
résurgentes a la fin de 1’époque communiste, les docteurs de Tchécoslovaquie ont
systématiquement stérilisé de force les femmes roms, avec un soutien considérable
tant de la part des dirigeants politiques et des structures nationales que des travailleurs
sociaux. Ces pratiques firent des le début parti des problèmes de droits de l’homme
soulevés par le groupe dissident tchécoslovaque Charte 77. Immédiatement après la
chute du communisme, les nouveaux gouvernement démocratiques se sont efforcés
de mettre fin a ces pratiques, mais elles ont perduré après la fin du communisme tant
en République Tchèque qu’en Slovaquie, mises en ceuvre par des docteurs, höpitaux
et travailleurs sociaux. En dépit des nombreux engagements pris en faveur des droits
de 1’homme par ces deux états au cours des deux dernières décennies —et malgré les
années de travail des avocats —les tribunaux et autres autorités ont évité d’assigner
des responsabilités dans la grande majorité des cas et les gouvernements n’ont pas
encore adopté de mécanismes généraux de recours, craignant apparemment un abus
de la part du public en général et doutant que les ‘gitans’ soient des ‘victimes méritantes’.
La nature secrète des stérilisations, en particulier celles qui ont eu lieu après 1989,
et leur signification contestée, rend le terrain narratif glissant. Ces faits ont été dévoilés et reconstruits après leur occurrence. Avant 1989, ils avaient lieu ouvertement
mais comme ces mesures étaient prises contre une population considérée comme in
férieure, leur portée n’était pas exposée, malgré les efforts des dissidents tchécoslovaques. Après 1989, les stérilisations eurent lieu sous le sceau du secret, ayant été
déclarées illégales rapidement après les changements dramatiques de 1989. La nature
des stérilisations et la honte qu’elle suscite chez les personnes qui les ont subies, font
que malgré une étude poussée du problème, nous ne disposons toujours pas d’un
compte-rendu précis de tous les faits.
A partir de 2004, beaucoup de matériau sur la stérilisation des femmes roms a été
soumis a plusieurs reprises par les ONG impliquées a 1’attention des collectivités locales et des organismes internationaux, y compris aux organismes de surveillance des
droits de Fhomme des Nation Unies et du Conseil de 1’Europe, aux forums de
1’OSCE et aux organes de 1’Union européenne. Internationalisée, la question de la stérilisation forcée des femmes roms est devenu un facteur important des relations multilatérales et bilatérales de la République Tchèque.

Loi internationale
La Cour Européenne des Droits de 1’Homme a commencé a rendre des jugements
sur des cas de stérilisation forcée des femmes roms. Les premiers cas ont été présentés a la Cour au milieu des années 2000, après que tous les recours domestiques aient
été épuisés. En novembre 2011, dans le cas V.C contre la Slovaquie, le cas d’une femme
rom stérilisée de force dans un höpital de la Slovaquie orientale en 2000, la Cour a
rendu un jugement condamnant sans détour les mesures de stérilisation, déclarant la
Slovaquie en violation de 1’Article 3 interdisant les traitements inhumains ou dégra234
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dants et de 1’Article 8 sur le droit a une vie privée et familiale. La cour a par la suite
rendu plusieurs jugements concernant des plaintes pour des faits de stérilisations
forcées tchèques et slovaques. Le Comité des Nations Unies pour rélimination de la
discrimination a 1’égard des femmes (CEDAW) s’est prononcé sur un cas de stérilisation forcée d’une femme rom en Hongrie. De nombreuses instances internationales
d’observation ont également condamné ces pratiques, les déclarant en violation des
traités internationaux en faveur des droits de rhomme.
En observant ces cas du point de vue de la dimension juridique internationale des
droits de rhomme, on observe un jeu complexe entre différentes normes. Celles-ci
comprennent Pinterdiction de la discrimination, du génocide et des crimes contre
rhumanité, 1’interdiction de la violence contre les femmes, la norme de consentement
plein et éclairé au coeur de 1’éthique biomédicale, et la fatjon dont elle est liée au droit
a la santé selon le Pacte international relatif aux droits économiques, sociaux et culturels et enfin le préjudice défini par la Convention européenne des droits de 1’homme,
y compris 1’interdiction de traitements dégradants (Article 3) et d’infraction au droit a
une vie privée et familiale (Article 8).
En ce qui concerne la discrimination, la Cour européenne des droits de rhomme
a eu de nettes difficultés a identifier les points de la Convention qui concernent les
Roms. Depuis 2004, la Cour a fondamentalement changé son approche. Elle a finalement défini ces préjudices dans le cadre des traités internationaux en faveur des droits
de rhomme sur rinterdiction de la discrimination raciale et a développé une infrastructure juridique pour évaluer ces revendications. Bien que déficiente et pas encore
totalement cohérente ou même stable, 1’approche de la Cour est aujourd’hui nettement meilleure que celle qui était la sienne il y a seulement une décennie. Dans une
période de moins de quinze ans, depuis ses débuts hésitants dans ce domaine, la Cour
a développé un appareil juridique substantiel concernant les Roms d’une part et 1’interdiction de la discrimination raciale d’autre part. Les développement juridiques de la
convention européenne dans le domaine d e l’interdiction de la discrimination raciale
sont dus en grande partie au développement troublant du racisme anti-rom en Eu
rope depuis 1989, auquel la Cour a été obligée de répondre. En ce qui concerne les
Roms, non sans résistance interne et externe, la Cour a surmonté le préjugé selon
lequel les Roms pourraient bien n’être qu’un groupe social déviant avec des coutumes
barbares et est venue a accepter le fait que, tout aussi varié qu’il soit, les Roms consti
tuent un groupe ethnique historiquement persécuté, confronté encore aujourd’hui a
une charge de racisme considérable et subissant encore la discrimination raciale.
En ce qui concerne la discrimination raciale, la Cour est venue a reconnaitre que
ce préjudice méritait de plein droit une attention juridique distincte et rigoureuse, un
point de vue qui n’était pas majoritaire jusqu’a la fin des années 90. Elle a également
effectué des avancées majeures dans 1’élaboration de 1’évaluation des allégations de
discrimination raciale par des instances judiciaires supranationales. Le róle de certains
juges comme Bonello, Petitti, Costa et Bratza —pour n’en nommer que quelques-uns
—a été crucial. Le róle de certaines organisations civiles —surtout internationales —a
également été fondamental en sommant la Cour de clarifier certains points juridiques
et en attirant son attention sur les directions de jurisprudence. Le fait que le CEDAW
se soit prononcé sur des cas de stérilisation forcée implique également la notion de
discrimination a 1’égard des femmes et peut donc être considéré comme une discri
mination multiple: raciale et sexuelle.
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Malgré la montée en puissance de la jurisprudence sur les Roms, nombre de
questions restent posées et 1’on peut douter de la durabilité, de la cohérence et de la
qualité de cette jurisprudence dans plusieurs domaines. Tout d’abord, il n’est pas sur
que la Cour a établi des normes suffisamment cohérentes pour pourvoir rendre un
jugement autrement que sur des circonstances individuelles. Par ailleurs, dans plu
sieurs jugements rendus et dans tous les règlements a ce jour sur la stérilisation forcée
des femmes roms, la Cour semble ne pas avoir distingué de différence de traitement
sur des bases ethniques comme le permet 1’article 14, un développement dérangeant.
Le développement de la norme de consentement libre et éclairé pour toute inter
vention dans le domaine de la santé est une réponse entre autres aux dangers que représentent des considérations utilitaires ou autres considérations de santé sur les décisions concernant les soins apportés aux personnes, y compris des considérations explicitement ou non eugénistes. La nécessité du consentement dans le domaine de la
médecine semble émerger a la fïndu 19eme siècle en réponse a rexpérimentation médicale menée sur des êtres humains dans le cadre de la recherche pour des cures
contre la tuberculose, la syphilis et autres fléaux. Le principe du consentement éclairé
dans le domaine de la médecine a fait son entrée dans la loi et Féthique d’après guerre
dans le code de Nuremberg de 1947. Le code est une liste de dix principes compris
dans le verdict du 19 aoüt 1947 rendu dans le ‘procés des docteurs’ contre 23 per
sonnes (dont 20 médecins) impliqués dans les crimes de guerre nazis, le premier des
procés de Nuremberg.
La norme du consentement éclairé dans le domaine du planning familial — et
donc de la stérilisation —entre explicitement dans les traités internationaux en faveur
des droits de 1’homme via la garantie de 1’Article 10(h) de la Convention internatio
nale pour Félimination de toute forme de discrimination a 1’égard des femmes
(CEDAW), établissant que les Etats membres ont 1’obligation de prendre ‘toutes les
mesures appropriées’ pour garantir ‘la santé et le bien-être des families, y compris 1’information et le conseil sur le planning familial’.
Ces dernières années, nombre de structures internationales ont fourni des orientations normatives explicites sur le droit au consentement libre et éclairé comme
principe fondamental des droits du patiënt. Par exemple, en mars 1994 a Amsterdam,
la réunion de consultation européenne sur le droit des patients de rOrganisation
mondiale de la santé (OMS), a entériné un document intitulé Principe des droits des pa
tients en Europe. Ce document établit, concernant le droit a l’information, que ‘les pa
tients ont le droit d’être pleinement informés de leur état de santé, y compris des faits
médicaux concernant leur condition; des procédures médicales proposées, et des
risques et avantages de chaque procédure; des alternatives aux procédures proposées,
y compris l’information sur les effets de 1’absence de traitement; et du diagnostic, pronostic et progrès du traitement. ... L’information doit être communiquée au patiënt
de fa^on a pouvoir être comprise par ce dernier, en minimisant l’utilisation d’une ter
minologie technique obscure’. De plus, en ce qui concerne ‘le consentement’ le docu
ment de 1’OMS Europe déclare que ‘le consentement éclairé du patiënt est une condi
tion préalable a toute intervention’.
En ce qui concerne la stérilisation contraceptive, en mars 2011, la Fédération in
ternationale de gynécologie et d’obstétrique (FIGO) a établi de nouvelles lignes direc
trices éthiques sur la stérilisation contraceptive des femmes. Ces principes reconnaissent en particulier ‘une longue histoire de stérilisation forcée et non-consensuelle des
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femmes, en particulier des femmes roms en Europe et des femmes handicapées’. Les
lignes directrices établissent également que la stérilisation a des fins de prévention de
futures grossesses ne peut être justifiée sur la base d’une urgence médicale: ‘même si
une future grossesse pourrait mettre en danger la vie ou la santé d’une femme, elle ne
va pas tomber enceinte de facon subite et doit donc disposer du temps et du soutien
nécessaire pour faire son choix. Sa décision éclairée doit être respectée, même si elle
peut potentiellement causer du tort a sa santé’.
Les actes médicaux qui ne sont pas menés avec un consentement libre et éclairé
du patiënt sont souvent appelé ‘involontaires’ par les orientations normatives. Dans
certains documents, la stérilisation menée sans consentement libre et éclairé est définie comme ‘forcée’. Mais d’un point de vue juridique, le terme de ‘contrainte’ —que
1’on retrouve fréquemment dans le droit criminel ou pénal des structure juridiques nationales —semble mieux correspondre a 1’absence de consentement libre et éclairé et
donc a la violation des droits concernés. Le comité des Nations Unies pour l’élimination de la discrimination a 1’égard des femmes a, dans sa recommandation générale
24, établi un lien direct entre la contrainte d’une part et la ‘stérilisation non-consensuelle’ de 1’autre, déclarant que les états ‘ne devraient permettre aucune forme de con
trainte telle la stérilisation non-consensuelle, le dépistage obligatoire de maladies sexuellement transmissibles ou les tests de grossesses comme condition d’emploi qui
violent les droits des femmes au consentement éclairé et a la dignité’.
Dans les jugements rendus a ce jour sur le problème de la stérilisation forcée des
femmes roms —les cas de 1V.C. contre la Slovaquie, N.B. contre la Slovaquie et I.G. et autres
contre la Slovaquie —la Cour s’est efforcée d’amener une gamme d’éléments normatifs
dans le cadre des dispositions de la Convention européenne. En s’orientant vers les
dispositions de 1’Article 3 et de 1’Article 8, la Cour a identifié —correctement —les
problèmes juridiques comme relevant des garanties les plus puissantes d’autonomie
personnelle de la Convention. Néanmoins, on ne peut pas dire que la Cour a réussi a
reformuler complètement les questions factuelles et juridiques en cause dans le cadre
de la Convention. C’est particulièrement évident dans le traitement inadéquat de la
Cour de certains cas de discrimination raciale —le fait que 1’ethnicité soit définie par
une série de formulations étranges au sein de FArticle 8 et non de 1’Article 14 - ainsi
que dans le traitement totalement inadéquat de la question de la protection du con
sentement libre et éclairé ‘des patients adultes et mentalement compétents’, laissant
de fait d’autres personnes potentiellement exposées. La Cour n’a pas non plus traité la
question des pratiques dégradantes envers les femmes dans ce contexte, même si elle
a amélioré la jurisprudence dans d’autres domaines, comme celui de la violence domestique.

Action sociale
Ces dernières années, nombre d’auteurs ont posé la question du róle de 1’action so
ciale dans le domaine des droits de rhomme. Selon le mythe du mouvement social, ‘le
peuple, uni, ne peut être vaincu’. Le changement social —en particulier les mouvements sociaux basés sur une idéologie de libération —dépend, en général, de la mobilisation d’un large éventail de personnes aux idées similaires, dont les objectifs peuvent être des changements juridiques et politiques, des prises de conscience parmi la
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population au sens large ainsi que la mobilisation et la libération des opprimés euxmêmes, par leur participation a un mouvement de libération donné.
L’action menée pour obtenir justice pour les femmes roms stérilisées de force, au
contraire, n’a impliqué qu’un nombre relativement peu important de personnes.
Quelques avocats ont fait avancer les procédures nationales et internationales, avant
même que les victimes ne se mobilisent. Une fois que les victimes se sont mobilisées,
bien que les efforts aient été soutenus pendant plusieurs années, le nombre de per
sonnes impliquées ne constitue un ‘mouvement social’ que de fagon très limitée. Néanmoins, ces quelques personnes ont été soutenues par différents pouvoirs: organi
sations locales, nationales et internationales de la société civile, organismes donateurs,
organisations intergouvernementales régionales et internationales, 1’Union Européenne et certains cabinets du gouvernement. La faiblesse des femmes concernées est
ainsi contrée par les actions d’un nombre limité d’acteurs clés et cette association a
modifié le terrain en termes juridiques. L’action en justice en faveur des femmes roms
stérilisées par contrainte visait tant a des changements politiques et juridiques qu’a
une prise de conscience et a un changement des pratiques.
Cette étude affirme que le lien entre 1’étude des lois sur les droits de 1’homme et
la sociologie révèle des relations et des luttes complexes. Ces relations peuvent être
particulièrement déséquilibrées en terme de pouvoir et autres facteurs. Mais, de toute
évidence, 1’outil que sont les lois internationales en faveur des droits de 1’homme —et
leur capacité unique a reconnaitre le mandat des individus —constitue une sorte de
point d’appui qui dans certaines circonstances peut modifier les structures dirigeantes
et les relations. Cela est vrai même lorsque des affaires judiciaires formelles sont perdues, que les organes de supervision perdent simplement intérêt etc. Enfin, nous remarquons que 1’étude des droits de 1’homme n’est jamais compléte si elle est menée
uniquement du point de vue de la loi; des facteurs sociaux surgissent constamment,
confondant 1’ambition de la loi de jouir d’une existence autonome.

Comparaison
Cette étude de cas donne également Foccasion de comparer. Les deux Etats dont il
est ici question —la République tchèque et la République slovaque —ont un passé
commun en tant qu’état unique, la Tchécoslovaquie, de 1918 a 1992. En tant qu’état,
la Tchécoslovaquie a eu une politique Rom dés la ftn des années 20. A partir du début
des années 70, si ce n’est plus tót, cette politique tendait a infléchir le taux de natalité
des Roms, y compris par des mesures de stérilisation. Mais la réponse des deux états
dans les années 2000 aux défis posés par les principes des droits de 1’homme concernant les pratiques de stérilisation contrainte a été très différente.
En République Tchèque, en particulier grace a rinstitution de Médiateur qui s’est
engagée sur le sujet depuis 2004, le gouvernement a fait un progrès certain - bien
qu’élusif —vers une réparation compléte et le public vers un certain niveau d’engagement et de compréhension des problèmes en jeu. En novembre 2009, le médiateur
tchèque Motelj, s’exprimant a la suite d’une déclaration officielle de regret du gouver
nement tchèque pour ces pratiques, a déclaré qu’il croyait que près de 90000 femmes
avaient été stérilisées par contrainte sur le territoire de la Tchécoslovaquie. Les tribunaux locaux ont également rendu des jugements —imparfaits —et accordé —de fagon
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incomplète —des mesures correctives pour les victimes de cas très récents. Les fonctionnaires slovaques, au contraire, ont nié catégoriquement et fait obstruction a tout
effort pour compenser les dommages et au sein du public, c’est une culture du déni et
de la colère qui prévaut.
La stratégie des avocats des femmes concernées —et le sort de leurs plaintes au
niveau international —a varié selon les pays. En Slovaquie, les avocats ont vigoureusement présenté leurs plaintes devant la Cour européenne des droits de Fhomme,
convaincus de ne pas obtenir réparation au niveau local. En République tchèque,
certains des plaignants, guidés ou soutenus par leurs représentants légaux, ont accepté
des règlements a ramiable. Pour cette raison, les cas slovaques ont laissé une empreinte plus profonde sur la loi internationale puisque la Cour européenne a eu 1’occasion de rendre un jugement sur les points concernant la Convention européenne dans
ces cas. II reste a voir si et quand la cour aura 1’occasion de se prononcer sur les cas
tchèques.
Un élément clé, mais pas le seul, de la différence d’approche de ces deux états a
été le poids différent donné a la loi internationale dans Pinterprétation de la directive
de 1972 sur la stérilisation. D’une part, les fonctionnaires slovaques ont eu une lecture
stricte et mécanique des dispositions juridiques locales, considérant qu’une signature
suffisait a prouver le consentement. Les tchèques, au contraire, ont suivi 1’approche
du Médiateur dans ce domaine et ont eu une lecture de la directive influencée par les
engagements en faveur des droits de l’homme pris par la Tchécoslovaquie et la Répu
blique Tchèque, défmissant le ‘consentement’ spécifié par la directive comme le ‘con
sentement libre et éclairé’ défini par les lois internationales.
L’approche a été différente d’un point de vue juridique mais également du point
de vue de la gestion diplomatique de 1’intérêt international suscité par ces questions.
Alors que la Slovaquie a continué de nier totalement les faits, les fonctionnaires
tchèques se sont efforcé d’amortir la force de la critique internationale en démontrant
les efforts locaux déployés en réponse a ces problèmes.

Eugénisme
La question de savoir a quel point 1’eugénisme reste intégré a la médecine, en particu
lier dans les pays de 1’ancien bloc communiste, est récurrente. Né au Etats-Unis, le
mouvement eugéniste s’est introduit dans la politique sociale et la médecine continen
tale européenne dans les années 20 et 30, et c’est dans FAllemagne nazie qu’il s’est
établi de la fa5on la plus officielle. En 1945, près de 45% des médecins en Allemagne
étaient membres du NSDAP, le parti nazi. Selon Bock, chercheur de premier plan
dans ce domaine, près de 1% de la population entre 16 et 50 ans fut stérilisée pendant
la période nazie. Les pays scandinaves et la Suisse étaient également largement dominés par 1’idéologie eugéniste, avec les pratiques de stérilisation contrainte qui en découlaient.
L ’eugénisme a eu une grande influence en Europe centrale et orientale, la région
faisant partie de la sphère d’influence allemande (y compris dans le domaine médical)
et dépendant généralement de forces extérieures pour son développement. Ce que
1’on comprend ou connait moins, est la fa^on dont le communisme a préservé, trans
mis voire même amplifié 1’eugénisme dans les domaines de la médecine, de la poli239
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tique sociale et juridique alors même que l’eugénisme et les idéologies relatives étaient
discrédités et supprimés du fait de leur lien avec le nazisme. Dans sa remarquable
étude sur la transmission du nationalisme dans la Roumanie de Cseausescu, Verdery
décrit comment 1’idéologie nationale ‘a été construite en Roumanie pendant la pé
riode communiste, pas seulement par le Parti mais aussi grace a 1’élaboradon continue
de 1’idée nationale par les intellectuels, ce qui était hautement fonctionnel dans le
cadre de Féconome politique socialiste de la Roumanie’. En fin de compte, le com
munisme en Roumanie a produit une version amplifïée de 1’idéologie nationale qu’elle
déclarai avoir remplacé. Les idées de Verdery sont complétées par plusieurs travaux
sur 1’eugénisme en Roumanie, en particulier ceux de Gail Kligman, qui dessine une
ligne presque continue en Roumanie de 1’entre-deux guerres a la fin du régime de
Cseausescu de préoccupation concernant la fertilité féminine pour la promotion et la
transmission de la nation roumaine. Bien que la Roumanie soit un exemple extréme
au sein du bloc communiste, les différences entre la Roumanie et les autres pays
d’Europe centrale et du sud-est sont des différences de degré et non de genre. Le
Médiateur tchèque a considéré le role de 1’eugénisme dans les pratiques contemporaines comme suffisamment important pour inclure une ‘disgression’ de 12 pages sur
les ‘systèmes sociaux pro-eugénistes’ dans son rapport de 2005 sur les pratiques de
stérilisation contrainte en République tchèque.

Conclusions
Cette étude conclut en s’efforgant de répondre a une série de questions posées au départ concernant la nature des lois internationales et 1’évolution du cadre juridique in
ternational en faveur des droits de Fhomme, la structure de la souveraineté nationale
et leur impact potentiel sur 1’autonomie humaine.
L’une des questions est si, et si oui, comment, les questions d’autonomie personnelle sont renforcées par une interface avec la loi, en en particulier avec les traités internationaux sur les droits de Fhomme. Une fa^on de répondre a cette question serait
de mesurer les recours victorieux a 1’aune d’une norme des droits de Fhomme. La définition de 1’obligation de réparation étabhe par le Comité des Nations Unies contre la
torture (CAT) semble particulièrement utile dans ce cas. Ainsi que 1’établit la décision
du CAT dans la cas de Guridi contre l ’Espagne, la réparation d’actes du même type que
ceux ayant eu lieu en République tchèque devrait comprendre ‘la restitution, compensation et réhabilitation de la victime, ainsi que des mesures de garanties pour 1’arrêt
des violations’. Le Comité du CAT a également déterminé que Tun des objectifs de la
Convention est d’éviter que les personnes qui ont commis des actes de torture restent
impunies’.
Sur ce point, la reconnaissance des victimes exprimée par 1’expression officielle
de regret du gouvernement tchèque en novembre 2009 comprend un aspect impor
tant de restitution et de compensation, ainsi que le fait que certains tribunaux on accepté des certaines plaintes individuelles et d’autres tribunaux pourraient aussi accorder une réparation dans certaines affaires en cours. Par ailleurs, le gouvernement a exprimé a plusieurs reprises sa préférence a réfléchir a 1’amélioration du futur et a sans
doute pris ‘des mesures garantissant 1’arrêt des violations’. L’expression de regret,
bien que limitée, ne devrait pas être sous-estimée: c’est un composant a part entière
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de la réparation; pour les femmes concernées, la reconnaissance publique au plus haut
niveau de 1’état des souffrances qu’elles ont endurées a été un moment important sur
la voie de la justice et a brisé le silence, compréhensible, qui régnait sur la question.
II est néanmoins évident que, même en République tchèque ou la question a été
relativement bien traitée, certains éléments clés des compensations Guridi font défaut.
En premier lieu, il faut noter rimpunité totale de toutes les personnes impliquées
dans des actes liés a la stérilisation contrainte, ce qui porte atteinte a raffirmation selon laquelle des mesures garantissant 1’arrêt de ces violations soient effectivement en
place. L’impunité est un message très clair aux auteurs des violations. Par ailleurs, des
éléments fondamentaux des conditions de restitution, compensation et réhabilitation
des victimes font défaut, étant donné que la grande majorité des victimes n’a eu accès
a aucune forme de justice, au dela de 1’expression de regret faite par le gouvernement.
L’Etat de droit semble incapable de rendre justice selon principes cardinaux des
droits de Fhomme.
Ce type de conclusion ne serait probablement pas du goüt des victimes ellesmêmes, et ne correspond pas non plus aux récits qu’en font nombre de personnes directement impliquées. Tout d’abord, de facon générale, la lutte pour la justice des
Roms victimes de stérilisation forcée a joué un röle important pour garder la question
des droits et de l’inclusion des Roms sur 1’agenda politique et juridique, tant dans les
pays concernés qu’au niveau européen et international. Par ailleurs, et c’est peut-être
encore plus important pour les victimes, le travail pour contester et obtenir réparation
pour la stérilisation forcée des femmes roms semble avoir modifié fondamentalement
le pouvoir et le prestige des femmes concernées, en particulier leur capacité a donner
une voix a leur expérience. Selon Gwendolyn Albert, par exemple, en République
tchèque, ‘la “victoire” de 1’action contre la stérilisation forcée est que la vérité historique, le fait que ces abus ont véritablement eu Keu, a été établie sans équivoque.
Personne ne voulaient croire les victimes avant cela, pas même leurs propres families’.
Ces observations reflètent les conclusions de McCann sur les ‘héritages’ de 1’interaction de la loi, de la lutte et du changement social ou des ‘conséquences des mou
vement de lutte pour les personnes et les institutions au sein de la société entière’.
Etudiant le travail des groupes de défense des droits des femmes en faveur de 1’équité
des salaires aux Etats-Unis, McCann observe que les ‘résultats directs et tangibles’ —
une augmentation des salaires de 10a 25% —ont été ‘modestes mais importants’. Ces
augmentations ‘n’étaient pas le seul résultat, ni même le plus important’:
Les salariées ont fait part a plusieurs reprises de ce que 1’on pourrait qualifier de responsabilisation sur le lieu de travail... Nombre d’entre elles ont spécifïquement parlé
de la portée de la prise de conscience sur 1’égalité des droits qui a résulté de la mobilisation autour de 1’équité des salaires... le contexte même des relations de pouvoir
était dans une certaine mesure transformé.
Comment évaluer les notions abstraites ‘d’autonomie individuelle renforcée’ ou de
‘capacité accrue des droits de l’homme’? McCann introduit ses conclusions sur les
‘héritages’ de 1’action en faveur des droits de Fhomme comme demandant ‘1’analyse la
plus complexe, subtile et unique’. McCann note que ces ‘héritages’ sont ‘les points les
moins étudiés de la loi et du changement’.
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Nombre de facteurs rentrent en compte pour que les parias, les personnes stigmatisées, en marge ou les groupes de gens particulièrement exclus puissent utiliser de
fagon effective le potentiel offert par le cadre juridique des traités internationaux en
faveur des droits de rhomme. Ces facteurs comprennent: (1) la capacité d’autres
structures, que ce soit des ONG, des travailleurs sociaux, des syndicats, des paroisses,
a apporter un soutien moral, logistique et financier ainsi que (2) une forme d’ouverture ou de flexibilité au sein de la société au sens large et de ses élites pour que les
revendications soient entendues.
II faut également observer ici le róle et 1’impact du niveau international sur la
souveraineté nationale. La réalisation ou la mise en oeuvre des traités internationaux
au niveau juridique local dépend de différents facteurs au niveau local. En tant que
catalyseur du changement en faveur des droits de 1’homme, même une entité interna
tionale puissante comme la Cour européenne des droits de Fhomme, n’est puissante
que dans la mesure ou un réseau d’acteurs locaux (système juridique, société civile,
gouvernement et autres autorités) répondent a ses exigences. Le système international
nécessite une certaine relaxe ou cession de la souveraineté. La nécessité de cession de
la souveraineté est particulièrement vive en Europe, oü les états se soumettent a 1’arbitrage de la Cour européenne des droits de l’homme, ainsi qu’a la Cour européenne
de justice. Les affaires dans lesquelles le système local a fait preuve de mauvaise gestion constituent un test décisif d’une telle cession de souveraineté. Les états et sociétés qui ne peuvent répondre significativement dans des cas tels ceux que nous
avons exposés, sont par définition ceux ou 1’Etat de droit pose problème et qui sont
incapables ou ont des difficultés a intégrer les traités internationaux dans leur système
juridique.
Ces conclusions complémentent, nuancent et dans une certaine mesure troublent
le point de vue de De Jesüs Butler. De Jesüs Buder considère que le système des
traités internationaux en faveur des droits de l’homme a effectivement érodé le con
cept de souveraineté nationale, au point que le róle qu’elle joue dans la structuration
des traités internationaux et la fa^on dont elle est habituellement utilisée pour répon
dre a des questions d’autorité sur les territoires et les populations, la structure juri
dique et le róle de 1’état doivent être réévalués par les chercheurs’. Au sens formel
énoncé par De Jesüs Butler, nos conclusions rejoignent les siennes; la loi locale est en
effet altérée fondamentalement par les traités internationaux en faveur des droits de
l’homme. De plus, dans la mesure ou cette thèse a examiné le niveau d’accès au recours judiciaire par les individus, nous pensons en effet que les traités internationaux
sont capables de s’intégrer au système juridique local et d’altérer le champ et le contenu de la loi locale. Cependant, contrairement a De Jesüs Buder, nous considérons que
le róle de 1’état dans la définition de 1’étendue et de 1’espace accordé aux recours dans
le domaine des droits de l’homme reste considérable. Lorsque des Etats font obstruction ou protestent contre des aspects de traités internationaux en faveur des droits de
1’homme, le recours individuel peut demeurer hors d’atteinte, ou réduit a une simple
formalité, dépourvue de son contenu substantiel libérateur.
Comme prévu, 1’étude de cas détaillée ici offre un point de vue sur la nature de la
souveraineté nationale au sein du système international, même si ceux-ci peuvent différer de certaines attentes. Dans le cas tchèque, la menace a la souveraineté nationale
est quelque peu mitigée par les mesures nationales prises en réaction constructive a
des considérations relatives aux droits de l’homme. Dans ce cas de figure, les acteurs
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nationaux engagent un dialogue juridique sur la base normative concernée et prennent des mesures en réaction. Le cas slovaque révèle une rigidité plus profonde au ni
veau national. Cependant, même dans ce cas, 1’impact et 1’intégration des traités internationaux au système local est indéniable. Ainsi, par exemple, le jugement exceptionnel (positif) de la Cour européenne dans 1’affaire I.G., M.K., et R.H. contre la Slovaquie
note que la Cour constitutionnelle slovaque a considéré entre autre que le bureau
régional du procureur de Kosice avait violé les droits des plaignants selon les articles
13 et 3 de la Convention européenne en rejetant leur plainte.
La réponse a ces pétitions offre une certaine ressemblance au ‘Proces’ de Kafka:
les portes sont closes uniquement pour ce genre de pétitionnaires. La constitution
slovaque semble avoir intégré la Convention européenne ne serait ce que formellement et partiellement, a travers le jugement exceptionnel dans 1’affaire I.G., M.K, et
R.H. contre la Slovaquie. Mais malgré les efforts de la Cour constitutionnelle, la police et
les procureurs ont refusé de conclure a des violations de la loi et de fournir un recours judiciaire en ce qui concerne les stérilisations contraintes. Cependant, de toute
évidence la souveraineté nationale s’efface devant des normes établies au niveau
transnational et se les approprie par la suite, même imparfaitement.
Une conclusion distincte concerne 1’impact ou 1’empreinte de ces faits sur la loi
internationale. Les institutions légales et les normes tendent a ‘avoir deux visages’,
non seulement au niveau local, mais également au niveau international car elles ‘sécurisent a la fois le status-quo de la hiérarchie des pouvoirs tout en offrant des possibilités limitées pour des remises en cause épisodiques et des transformations de cet ordre
régnant’, ainsi que le décrit McCann. Par ailleurs le matériel étudié ici indique une réactivité et une malléabilité réelle du cadre de la loi internationale aux questions relatives aux droits de 1’hommes qui émergent au niveau local. La jurisprudence de la
Cour européenne des droits de 1’homme a été concue et formulée a 1’image des af
faires amenées par les Roms marginalisés et leurs avocats devant les tribunaux internationaux. Le contenu actuel des traités internationaux dans le domaine de la non-discrimination a été largement modelé par des réponses a certains types de violation des
droits de Fhomme —dont la stérilisation forcée —dont sont victimes les Roms en
Europe et ailleurs. En ce sens aussi, le cadre juridique international a échappé au
controle des Etats, au dela même des domaines définis par de Jesus Butler.
Globalement, les droits de Fhomme engloutissent toute autre idéologie de libération dans ce domaine a une vitesse fulgurante. II serait désormais difficile de trouver
un seul mouvement de libération ne faisant pas référence aux droits de Fhomme et un
certain nombre de mouvements d’action sociale - dont celui étudié ici —ont eu lieu
dans une perspective des droits de Fhomme. Ainsi, le cadre des droits de Fhomme
(pris au sens le plus large possible) semble ouvrir des opportunités d’action sociale et
de justice qui pourraient ne pas être disponible dans les cas (tel que celui-ci) ou le
groupe de victimes ou autre classe de plaignants est trop restreint, trop dispersé ou
trop dépourvu de ressources pour réunir le minimum nécessaire a une mobilisation
sociale plus large. D’autre part, dans cet exemple précis, le recours prévu est a la fois
incomplet et au moins partiellement dévalorisant.
Enfin, en dépit d’un certain nombre de réserves, le système international en fa
veur des droits de Fhomme est au moins partiellement justifié, au moins chez les
Etats Membres du Conseil de 1’Europe. La ou des mécanismes élaborés et bien financés existent pour statuer sur des revendications concernant les droits de Fhomme —et
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a ce jour, bien que le système de la Convention européenne puisse sembler être en
crise, c’est un système bien élaboré et finance —les conclusions de cette thèse sont
sans équivoque: le système en tant que tel agit comme un catalyseur potentiel pour
tous, même les plus en marge.

Chapitres
Ce livre est divisé de la fagon suivante:
Le chapitre 1 fournit la base théorique de notre étude et énonce les questions qui
seront traitées. II se concentre en particulier sur le développement d’un cadre juridique international en faveur des droits de 1’homme et les relations de ce cadre avec la
souveraineté nationale et 1’autonomie des personnes. Le chapitre 2 résume le travail
mené pour dénoncer les pratiques de stérilisation forcée en Tchécoslovaquie et ses
Etats successeurs, a commencer par 1’action de la Charte 77 dans ce domaine.
Les chapitres 3 et 4 se penchent sur plusieurs points des traités internationaux en
faveur des droits de 1’homme concernant les questions étudiées. Le chapitre 3 examine le développement de la jurisprudence de la Cour européenne des droits de
Thomme dans le domaine de la discrimination, notant l’interaction entre 1’élaboration
de cette loi et les droits des Roms et la fagon dont les préoccupations relatives aux
droits de 1’homme par rapport aux Roms et 1’acquis anti-discrimination de la Cour
européenne se sont développés en tandem. Le chapitre 4 étudie les autres recours ju
ridiques possibles pour la stérilisation forcée des femmes roms, y compris 1’acquis de
la violence contre les femmes et la norme de consentement libre et éclairé pour toute
intervention médicale.
Le chapitre 5 se penche sur le domaine du mouvement social des efforts menés
pour dénoncer la stérilisation forcée des femmes roms, a la lumière d’une littérature
théorique étudiant 1’anthropologie des droits de 1’homme et s’efforce de définir des
stratégies en faveur des droits de l’homme. Le chapitre 5 insiste également sur certains des aspects juridiques et sur le role des organes de controle des droits de
rhomme des Nations-Unies et du Conseil de 1’europe et le role de 1’Union europé
enne. Ce livre conclut en tentant de lier ces fils directeurs, en particulier a la lumière
des considérations théoriques des chapitres 1 et 5.
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Samenvatting (Summary in Dutch)
Dit boek onderzoekt de invloed van de internationale mensenrechten op nationale
soevereiniteit en menselijke autonomie. Voortbouwend op een toenemend aantal be
grippen en theorieën op dit gebied wil de studie, door onderzoek van het effect van
het gebruik door personen en groepen van het internationale mensenrechtelijk kader
—met inbegrip van het Europees Hof voor de Rechten van de Mens (EHRM) —een
bijdrage leveren aan het bewerkstelligen van juridische, beleidsmatige en uiteindelijk
sociale verandering op nationaal en lokaal niveau. Het vermogen van de mensen
rechtelijke orde om tegemoet te komen aan haar belofte van waardigheid, waar men
sen leven onder uiterst stigmatiserende en uitsluitende omstandigheden, in versplin
terde, paria-situaties wordt onderzocht. Het boek beoogt een originele bijdrage te le
veren aan de studie van recht en samenleving. Het onderzoekt de sociale mobilisatie
om gedwongen sterilisatie aan de kaak te stellen, in het licht van theoretische litera
tuur over sociale actie en juridische veranderingen. Het gaat vooral in op het vermo
gen van internationale mensenrechten om bij te dragen aan de mogelijkheid van men
sen in zeer gemarginaliseerde of paria-situaties om hun eigen autonomie en waardig
heid te aan te grijpen, te versterken en daarnaar te handelen. Daarbij onderzoekt het
de concepten van soevereiniteit en autonomie in het licht van de veranderingen die
voortvloeien uit het naoorlogse internationale mensenrechtensysteem.

Analyse en een case study
Wilson heeft onlangs rechtsantropologen uitgedaagd zich te wagen ‘into the central
sites of the international legal order, so as to complement recent studies of interna
tional law’s impact upon human rights struggles outside North America and Western
Europe’. Om op die uitdaging in te gaan, wordt één specifiek geval in detail onder
zocht: de inspanningen van Roma vrouwen in de Tsjechische Republiek en Slowakije
om zich te verzekeren van effectieve rechtsbeschermingtegen gedwongen sterilisatie.
De Romani en verwante etnische groepen zijn een gevarieerde groep volkeren en ge
meenschappen in Europa, Amerika en delen van Afrika, gerelateerd aan soortgelijke
groepen in het Midden-Oosten en Centraal-Azië. Roma worden verondersteld af te
stammen van groepen mensen die India ongeveer 1000 jaar geleden verlieten en in
opeenvolgende golven in of rond de 14e eeuw in Europa arriveerden. Kort na hun
aankomst in Europa werden Roma in West-Europa uitgesloten en periodiek onder
worpen aan brute vervolging. In het Ottomaanse Rijk hadden Roma een lage status,
zelfs als ze afkomstig waren uit de bevoorrechte moslimgemeenschap. Roma werden
geknecht in de Roemeense vorstendommen. Vanaf het begin van de moderne staat
werden periodiek belangrijke inspanningen ondernomen —met gemengd succes —om
Roma onder dwang te assimileren. Tijdens de Tweede Wereldoorlog werden Roma
doel van genocide. De periode sinds 1989 heeft een hernieuwing van actieve anti-Romani antipathie in het hele continent te zien gegeven. Tienduizenden Roma werden
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in de periode 1999-heden etnisch gezuiverd uit Kosovo. Uitbraken van anti-Romani
racisme hebben elke Europese samenleving zonder uitzondering geteisterd.
Vanaf begin jaren 1970 dwongen artsen in Tsjechoslowakije, onder invloed van
oplevende eugenetische overwegingen, Romani vrouwen systematisch tot sterilisatie.
Zij ondervonden daarbij aanzienlijke steun van beleidsmakers en nationale structuren
alsmede uitgebreide hulp van sociaal werkers. Deze praktijken waren een essentieel en
voortdurend onderwerp van zorg om mensenrechten, die werd geuit door de Tsjechoslowaakse dissidente groep Charter 77. Onmiddellijk na de val van het commu
nisme probeerde de nieuwe democratiserende regering deze praktijken te beëindigen,
maar artsen, ziekenhuizen en sociaal werkers bleven ze daarna toepassen, zowel in de
Tsjechische Republiek als in Slowakije. Ondanks uitgebreide verplichtingen inzake
mensenrechten van beide landen in de laatste twee decennia —evenals jarenlang werk
door advocaten —hebben rechtbanken en autoriteiten verzuimd om, afgezien van een
handvol gevallen, maatregelen te treffen en hebben de regeringen nog steeds geen al
gemene rechtsmiddelen aangenomen, schijnbaar uit angst voor verzet van de bevol
king en in elk geval sceptisch over het idee dat ‘zigeuners’ ook ‘slachtoffers zijn die
het verdienen’.
Zowel de verhulde aard van de sterilisaties, vooral na 1989, als de betwiste be
tekenis ervan maakt het verhaal moeilijk. De feiten zijn achteraf ontdekt en gerecon
strueerd. Voor 1989 vonden ze onverbloemd plaats, maar omdat de maatregelen wer
den getroffen tegen een bevolkingsgroep die als minder dan menselijk werd be
schouwd, werd het belang ervan niet blootgelegd ondanks pogingen daartoe van
Tsjechoslowaakse dissidenten. Na 1989 vonden ze plaats onder de mantel der ge
heimhouding nadat ze, na de dramatische veranderingen van 1989, formeel in strijd
met de wet waren verklaard. De aard van de sterilisaties en de invloed van schaamte
op de mensen die eraan werden onderworpen betekenen dat we nog steeds geen vol
ledig beeld hebben gekregen van alles wat er gebeurd is, ondanks de grote aandacht
voor het onderwerp.
Vanaf begin 2004 brachten de voornaamste NGOs regelmatig materiaal over de
sterilisatie van Romani vrouwen onder de aandacht van de internationale en regionale
organisaties, inclusief de toezichthoudende fora van de Verenigde Naties, de Raad
van Europa, de Organisatie voor Veiligheid en Samenwerking in Europa (OVSE) en
organen van de Europese Unie. Internationaal werd de gedwongen sterilisatie van
Romani vrouwen een factor in zowel de multilaterale als de bilaterale relaties van de
Tsjechische Republiek.

Internationaal recht
Het EHRM is begonnen te oordelen in zaken van gedwongen sterilisatie van Romani
vrouwen. De eerste zaken bereikten het Hof midden jaren 2000 nadat binnenlandse
rechtsmiddelen waren uitgeput. In november 2011, in V.C. v. Slowakije, oordeelde het
Hof in de eerste zaak die de sterilisatiemaatregelen rechtstreeks aanvocht —een zaak
over een Romani vrouw die gedwongen gesteriliseerd werd in een ziekenhuis in
Oost-Slowakije in 2000 —dat Slowakije had gehandeld in strijd met het verbod van
artikel 3 op onmenselijke en vernederende behandeling en met artikel 8 inzake het
recht op privé- en gezinsleven. Het Hof heeft zich daarna in meerdere arresten uitge
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sproken over Tsjechische en Slowaakse klachten over gedwongen sterilisatie. Het VN
Comité voor de uitbanning van discriminatie van vrouwen (CEDAW) heeft een zaak
van gedwongen sterilisatie van een Romani vrouw uit Hongarije beoordeeld. Een
aantal andere internationale beroepsinstanties heeft deze praktijken ook veroordeeld
als schending van internationale mensenrechten.
Bij het bestuderen van de internationale mensenrechtelijke aspecten van deze ge
vallen wordt een complex samenspel tussen een aantal normen zichtbaar. Deze om
vatten het verbod op discriminatie; het verbod op genocide en misdaden tegen de
menselijkheid; het verbod op geweld tegen vrouwen; de norm van volledige en geïn
formeerde toestemming als een grondbeginsel van de biomedische ethiek, met in
begrip van het recht op gezondheid onder het Internationaal Verdrag inzake econo
mische, sociale en culturele rechten; en tot slot schendingen van rechten verwoord in
het Europees Verdrag inzake de rechten van de mens, met inbegrip van het verbod
op vernederende behandeling (artikel 3) en schendingen van het recht op privé- en
gezinsleven (artikel 8).
Wat betreft het aspect van de discriminatie, heeft het Europees Hof van de Rech
ten van de Mens tot voor kort moeilijk klachten over schending van het EVRM waar
het Roma betreft in dat licht bezien. Sinds 2004, heeft het Hof zijn aanpak ingrijpend
veranderd. Het is deze schendingen gaan behandelen in het kader van het internatio
nale mensenrechtelijke verbod op rassendiscriminatie, en het heeft een juridisch kader
ontwikkeld voor de evaluatie van deze claims. Hoewel gebrekkig en nog niet geheel
consistent of zelfs stabiel, is de aanpak van het Hof van tegenwoordig een enorme
verbetering vergeleken met slechts tien jaar geleden. In de periode van minder dan
anderhalf decennium sinds de eerste aarzelende stappen op dit gebied heeft het Hof
een aanzienlijk juridisch apparaat betreffende de Roma enerzijds en het verbod op
rassendiscriminatie anderzijds ontwikkeld. Deze zijn samengevallen en juridische ont
wikkelingen op het gebied van het verbod op rassendiscriminatie krachtens het
EVRM zijn voor een groot deel te danken aan de zeer verontrustende ontwikkelingen
in anti-Romani racisme in Europa na 1989, ontwikkelingen waarop het Hof zich ge
dwongen zag te reageren. Wat de Roma betreft heeft het Hof, niet zonder interne en
externe weerstand, twijfels overwonnen dat Roma mogelijk een afwijkende sociale
groep met onbeschaafde gewoonten zou zijn, en heeft geaccepteerd dat, hoe verschil
lend ook, Roma een historisch vervolgde etnische groep vormen, die nog steeds
wordt geconfronteerd met aanzienlijke racistische aantijgingen, die ook vandaag de
dag nog aanleiding geven tot de rassendiscriminatie.
Wat betreft rassendiscriminatie is het Hof steeds meer gaan erkennen dat dit on
recht op zichzelf duidelijke en zorgvuldige juridische aandacht verdient, nog een mar
ginale visie in de late jaren 1990. Het heeft bovendien grote vooruitgang geboekt met
het uitwerken hoe beschuldigingen van rassendiscriminatie moeten worden beoor
deeld door een supranationale rechterlijke instantie. De rol van bepaalde rechters
zoals Bonello, Petitti, Costa en Bratza —om er een paar te noemen —is van cruciaal
belang voor deze vooruitgang geweest. Zo ook de rol van bepaalde —vooral interna
tionale —maatschappelijke organisaties die het Hof om opheldering van bepaalde
rechtsvragen hebben verzocht en die de aandacht van het Hof hebben gevraagd voor
bepaalde aspecten van zijn jurisprudentie. De uitspraken van het CEDAW in zaken
van gedwongen sterilisatie bevestigen dat in dergelijke gevallen ook het verbod op
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discriminatie van vrouwen een rol speelt, en als meervoudige discriminatie op grond
van ras en geslacht kunnen worden beschouwd.
Ondanks de toegenomen sterkte van de jurisprudentie van het Europese Hof in
zake Roma blijft een aantal vragen open, en de duurzaamheid, consistentie en kwali
teit van de jurisprudentie staan in een aantal gebieden ter discussie. Het is allereerst
onduidelijk, nadat alle onduidelijkheden zijn verwijderd, of het Hof een meer co
herente standaard heeft vastgesteld dan het zich baseert op het oordeel over de indi
viduele omstandigheden van de betreffende zaak. Bovendien lijkt het Hof in verschil
lende recente arresten, met inbegrip van alle beslissingen tot nu toe inzake de ge
dwongen sterilisatie van Roma vrouwen, een verschil in behandeling op etnische
gronden niet als een probleem van door artikel 14 verboden discriminatie te zien, een
verontrustende ontwikkeling.
De ontwikkeling van de norm van vrije en geïnformeerde toestemming in iedere
interventie op het gebied van gezondheidszorg is onder meer een antwoord op de er
kenning van bedreigingen, die voortvloeien uit utilitaire of andere overwegingen van
volksgezondheid, van besluiten over de gezondheidszorg van personen, met inbegrip
van expliciete of verkapte eugenetische overwegingen. De eis van toestemming op
het gebied van geneeskunde lijkt te zijn ontstaan als een laat-19de-eeuwse reactie op
medische experimenten op mensen als onderdeel van onderzoek voor genezing van
tuberculose, syfilis, en andere plagen. Het beginsel van geïnformeerde toestemming in
de geneeskunde werd in het naoorlogse recht en ethiek ingevoerd door de Neuren
berg Code van 1947. De code is een lijst van tien beginselen opgenomen in het von
nis van 19 augustus 1947, in het zogenaamde ‘Artsen Proces’ tegen 23 personen (on
der wie 20 artsen) die betrokken waren bij oorlogsmisdaden van de Nazi’s, de eerste
van de vervolgingen van oorlogsmisdaden in Neurenberg.
De norm van vrije en geïnformeerde toestemming in zaken die verband houden
met gezinsplanning —en daarmee ook sterilisatie —komt expliciet tot uitdrukking in
internationale mensenrechtenverdragen door de garantie van artikel 10(h) van het VN
Verdrag voor de uitbanning van alle vormen van discriminatie van vrouwen uit 1979
(CEDAW), waarin staat dat staten die partij zijn, verplicht zijn om ‘alle passende
maatregelen’ te nemen om ‘de gezondheid en het welzijn van gezinnen, met inbegrip
van informatie en advies over gezinsplanning’ te garanderen.
In de afgelopen jaren heeft een aantal internationale organen steeds explicieter
normatieve richtsnoeren over het recht op vrije en geïnformeerde toestemming als
een grondbeginsel van de rechten van de patiënt opgesteld. Zo heeft de Europese
conferentie over de rechten van patiënten van de Wereldgezondheidsorganisatie
(WHO), gehouden in Amsterdam in maart 1994, een document getiteld Beginselen van
de rechten van patiënten in Europa bekrachtigd. Dit omvat, met betrekking tot informatie,
dat ‘patiënten het recht hebben om volledig te worden geïnformeerd over hun gezondheidsstatus, met inbegrip van de medische feiten over hun toestand; over de
voorgestelde medische procedures, inclusief de potentiële risico’s en voordelen van
elke procedure; over alternatieven voor de voorgestelde procedures, met inbegrip van
het effect van niet-behandeling; en over de diagnose, prognose en voortgang van be
handeling. ... Informatie moet aan de patiënt worden meegedeeld op een voor hem
begrijpelijke wijze, waarbij het gebruik van onbekende technische terminologie zoveel
mogelijk wordt vermeden’. Bovendien bepaalt het WHO Europa-document, wat be
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treft ‘toestemming’: ‘de geïnformeerde toestemming van de patiënt is een voorwaarde
voor elke medische interventie’.
In het bijzonder wat betreft contraceptieve sterilisatie gaf de Internationale Fede
ratie voor Gynaecologie en Verloskunde (FIGO) in maart 2011 nieuwe ethische
richtsnoeren af met betrekking tot contraceptieve sterilisatie van vrouwen. Deze er
kennen met name de context van ‘een lange geschiedenis van gedwongen en andere
niet-consensuele sterilisaties van vrouwen, met inbegrip van Roma vrouwen in Euro
pa en vrouwen met een handicap’. De richtsnoeren erkennen ook dat sterilisatie ter
preventie van toekomstige zwangerschap ethisch niet kan worden gerechtvaardigd op
grond van een medische noodsituatie: ‘Zelfs als een toekomstige zwangerschap het
leven of de gezondheid van een vrouw in gevaar zou brengen, zal zij niet onmiddellijk
zwanger worden en moet haar daarom de tijd en de steun worden gegeven die zij no
dig heeft om haar keuze te maken. Haar weloverwogen beslissing moet worden ge
ëerbiedigd, zelfs als die schadelijk zou kunnen zijn voor haar gezondheid.’
Handelingen op het gebied van de gezondheidszorg die niet worden uitgevoerd
met vrije en geïnformeerde toestemming, worden vaak normatief ‘onvrijwillig’ ge
noemd. Sterilisatie zonder vrije en geïnformeerde toestemming wordt in enkele ge
noemde richtlijnen ook aangeduid als ‘gedwongen’. De juridische term ‘dwang’ —een
term die vaak wordt aangetroffen in het straf- of contraventionele recht van nationale
juridische systemen —lijkt beter een ontbreken van vrije en geïnformeerde toestem
ming, en dus schending van de betrokken rechten, aan te duiden. Het Comité voor de
uitbanning van discriminatie van vrouwen heeft in haar Algemene Aanbeveling 24
een expliciet verband gelegd tussen dwang enerzijds en ‘niet-consensuele sterilisatie’
anderzijds, waarbij uiteengezet wordt dat staten ‘geen vormen van dwang zoals nietconsensuele sterilisatie, verplichte tests voor seksueel overdraagbare aandoeningen of
verplichte zwangerschapstesten mogen toestaan als voorwaarden voor arbeid die strij
dig zijn met de rechten van de vrouw op geïnformeerde toestemming en waardig
heid’.
In zijn beslissingen tot nu toe inzake het probleem van de gedwongen sterilisatie
van Romani vrouwen —de zaken V.C. v. Slowakije, N.B. v. Slowakije en I.G. en anderen
v. Slowakije —heeft het Hof getracht om een aantal normatieve elementen onder de
paraplu van de bepalingen van de Europese Conventie te brengen. Door zich te con
centreren op de bepalingen van artikel 3 en artikel 8 heeft het Hof —misschien wel
terecht —vastgesteld dat de juridische kwesties een effectief onderdeel van de garantie
voor persoonlijke autonomie vormen. Het kan echter nog niet gezegd worden dat het
Hof er volledig in is geslaagd de wettelijke en feitelijke problemen in het kader van de
Conventie te hebben geherformuleerd. Dit wordt het duidelijkst bij de ontoereikende
beoordeling door het Hof van rassendiscriminatie in de genoemde gevallen — de
plaatsing van etniciteit in een reeks vreemde formuleringen in artikel 8, in plaats van
in artikel 14 —evenals bij de volstrekt ontoereikende behandeling van bescherming
van vrije en geïnformeerde toestemming van ‘geestelijk competente volwassen patiën
ten’, waardoor alle andere personen mogelijk onbeschermd blijven. Het Hof is ook
duidelijk nog niet opgewassen tegen de uitdaging van de aanpak van praktijken die
vernederend zijn voor vrouwen in deze context op basis van artikel 14, ondanks de
verbeterde jurisprudentie op andere gebieden, zoals op het gebied van huiselijk ge
weld.
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Sociale actie
In de afgelopen jaren heeft een aantal auteurs vragen gesteld over de rol van sociale
actie met betrekking tot de rechten van de mens. In de sociale-beweging-mythe kan
‘het volk, verenigd, nooit verslagen worden’. Sociale verandering —met name sociale
bewegingen op basis van bevrijdingsideologieën - hangt normaal gesproken af van de
mobilisatie van een groot aantal gelijkgestemden, wiens doelstellingen een uitgebreid
scala kunnen omvatten met inbegrip van wijzigingen in beleid en recht, veranderingen
in bewustzijn onder de bevolking, evenals de mobilisatie en de bevrijding van de geest
van de onderdrukten zelf, via participatie in de betrokken bevrijdingsbeweging.
De inspanningen om gerechtigheid te garanderen voor gedwongen gesteriliseerde
Roma vrouwen betroffen echter een relatief klein aantal personen. Een handvol
voorstanders zette nationale en internationale processen in werking, zelfs voordat de
slachtoffers zelf erbij waren. Nadat de slachtoffers zelf gemobiliseerd waren, vormt
het aantal betrokken personen, ook al zijn de pogingen een aantal jaren volgehouden,
slechts in zeer beperkte mate een ‘sociale beweging’. Deze handvol personen werd
echter ondersteund door politieke groepen, waaronderlokale, nationale en internatio
nale maatschappelijke organisaties; donororganisaties; internationale en regionale in
tergouvernementele organisaties; de Europese Unie; en bepaalde segmenten van de
regering. De standaard zwakke positie van de betrokken vrouwen wordt zo vergroot
en versterkt door de acties van een beperkt aantal hoofdrolspelers, en de mate waarin
deze vergroting het speelveld veranderde in termen van rechtvaardigheid. De strijd
voor gerechtigheid voor Roma vrouwen die gedwongen gesteriliseerd zijn, was ge
richt op verandering van wetgeving en beleid en op grotere wijzigingen in bewustzijn
en praktijk. De discursieve druk van netwerken van internationale bureaucratische in
stanties en beoordelingsprocessen, alsmede bilaterale diplomatieke betrekkingen, media-uitingen, filantropische donororganisaties en andere betrokken partijen, kunnen
effectief in de plaats komen van de brede massamobilisatie die in andere sociale be
wegingen wordt waargenomen.
De studie bevestigt dat de koppeling van de bestudering van mensenrechten en
sociologie complexe relaties en strijd onthult, een strijd die escalatie of deëscalatie kan
opleveren. Deze relaties kunnen zeer asymmetrisch zijn in termen van macht en an
dere factoren. Het bewijsmateriaal laat zien dat het medium van de internationale
mensenrechtenwetgeving —en haar unieke vermogen om de positie van individuen te
herkennen —een soort steunpunt dat in bepaalde omstandigheden machtsstructuren
en relaties kan veranderen. Dit geldt blijkbaar zelfs wanneer rechtszaken zijn verloren,
toezichthouders overgaan tot andere thematische overwegingen of gewoon hun in
teresse verliezen, enz. Uiteindelijk blijkt dat de studie van mensenrechten nooit vol
tooid is als die uitsluitend binnen het prisma van het recht plaatsvindt; sociale facto
ren doen permanent en voortdurend de ambitie van de wet om een autonoom be
staan te leiden en te genieten teniet.

Vergelijking
De case-study biedt ook mogelijkheden voor vergelijking. De twee staten die hier be
sproken worden —de Tsjechische Republiek en de Slowaakse Republiek —hebben
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een gemeenschappelijk verleden als één staat —Tsjecho-Slowakije —van 1918 tot
1992. Als één staat voerde Tsjecho-Slowakije in de late jaren 1920 een beleid inzake
Roma. Vanaf de vroege jaren 1970, zo niet eerder, hield dit beleid inspanningen in
om Romani geboortecijfers te beperken, onder meer door sterilisatiemaatregelen. Het
antwoord van de beide landen op mensenrechtenacties tegen gedwongen sterilisatie
in de jaren 2000 waren echter zeer verschillend.
In de Tsjechische Republiek heeft de regering, in het bijzonder met de hulp van
een Ombudsinstelling die zich hier sinds 2004 mee bezighield, duidelijke vooruitgang
geboekt bij het zoeken naar een —nog steeds moeilijk te vinden —oplossing en een
zekere mate van betrokkenheid en begrip voor de problemen door het publiek. In
november 2009 verklaarde toen Tsjechisch Ombudsman Motejl, die sprak in het kiel
zog van een officiële spijtbetuiging door de Tsjechische regering voor de onderhavige
praktijken, dat hij geloofde dat er maar liefst 90.000 vrouwen op het grondgebied van
het voormalige Tsjecho-Slowakije waren die gedwongen waren gesteriliseerd. Ook
hebben nationale rechtbanken —zij het ten dele en onvolledig —herstelmaatregelen
voor slachtoffers van zeer recente gevallen beoordeeld en toegekend. Daarentegen
hebben Slowaakse ambtenaren deze schade absoluut ontkend en alle inspanningen
tot herstel belemmerd. Daar overheerst een publieke cultuur van ontkenning en woe
de.
De strategieën van de advocaten van de betrokken vrouwen —en het lot van hun
juridische Hachten bij internationale instanties —waren in de twee betrokken landen
verschillend. In Slowakije hebben advocaten krachtdadig klachten ingediend bij het
Europees Hof voor de Rechten van de Mens, omdat zij duidelijk betwijfelen dat een
oplossing op binnenlands niveau mogelijk is. In de Tsjechische Republiek hebben
sommige klagers —op advies of met steun vanhun wettelijke vertegenwoordigers —
minnelijke schikkingen aanvaard. Een van de gevolgen is dat de Slowaakse gevallen
een duidelijker spoor hebben nagelaten in het internationaal recht, omdat het Euro
pese Hof de kans heeft gekregen om te oordelen over de EVRM-aspecten van deze
zaken. Het valt nog te bezien of en wanneer het Hof de kans krijgt om inhoudelijk
over de Tsjechische zaken te oordelen.
Een kernelement —hoewel zeker niet het enige element - in het verschil tussen
de aanpak van deze twee openbare systemen is dat ze verschillend gewicht hebben
gegeven aan internationaal recht bij de interpretatie van de sterilisatierichtlijn uit 1972.
Aan de ene kant hebben Slowaakse ambtenaren de kern van de nationale wettelijke
bepaling strikt en mechanisch gelezen, waarbij ze de aanwezigheid van een handteke
ning als bewijs van instemming beschouwden. Daarentegen hebben Tsjechische amb
tenaren, gedreven door de aanpak van de Ombudsman in dit verband, de richtlijn
consequent in het licht van internationale mensenrechtenverplichtingen van Tsjechoslowakije en de Tsjechische republiek gelezen, waarbij de ‘toestemming’ zoals ge
specificeerd in de richtlijn, ‘vrije en geïnformeerde toestemming’ betekent, zoals uit
gewerkt volgens het internationale recht.
Dit verschil in benadering is juridisch ook gepaard gegaan met een verschil in be
nadering in de diplomatieke aanpak van de internationale bezorgdheid rond deze
kwesties. Terwijl Slowakije ervoor heeft gekozen absoluut te ontkennen dat er ook
maar enige reden is voor claims, hebben Tsjechische ambtenaren zich erop gericht de
kracht van de internationale kritiek af te zwakken door de binnenlandse inspanningen
als antwoord op de bezorgdheid aan te tonen.
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Eugenetica
De vraag die in deze studie steeds weer oprijst, is in welke mate eugenetica ingebed
blijft in de geneeskunde, met name in de landen van het vroegere communistische
blok. Ontstaan in de Verenigde Staten, heeft de eugeneticabeweging zich geworteld in
de Europese continentale geneeskunde en het sociaal beleid in de jaren 1920 en 1930,
het meest prominent vastgelegd in nazi-Duitsland. In 1945 was circa 45% van de art
sen in Duitsland lid van de Nationaal Socialistische Duitse Arbeiderspartij (NSDAP —
de Nazi partij). Volgens Bock —de toonaangevende wetenschapper op dit gebied —is
bijna 1% van de bevolking in de leeftijd van 16-50 jaar tijdens de Naziperiode gesteri
liseerd. De Noordse landen en Zwitserland werden ook sterk gedomineerd door
eugenetica-ideologieën, met de daaraan verbonden praktijken van gedwongen sterili
satie.
Eugenetica was enorm invloedrijk in Centraal en Oost-Europa, dat onder de
Duitse invloedssfeer viel (inclusief de medische sector), en in het algemeen afhanke
lijk van externe krachten voor de ontwikkeling ervan. Minder duidelijk begrepen of
beschreven zijn de manieren waarop het communisme eugenetica in geneeskunde,
sociaal beleid en recht heeft behouden, overgebracht of zelfs versterkt, ook al waren
eugenetica en verwante ideologieën, gekoppeld als ze waren aan de nazi’s, in het wes
ten in diskrediet gebracht en uitgebannen. In haar opmerkelijke studie van de trans
missie van het nationalisme in het Roemenië van Ceaujescu beschrijft Verdery hoe de
nationale ideologie ‘in Roemenië [was] opgebouwd gedurende de hele communisti
sche periode —en niet alleen door de Partij die er een beroep op deed, maar ook door
voortdurende uitwerking van de nationale gedachte door intellectuelen, hetgeen ook
zeer functioneel was binnen de socialistische politieke economie van Roemenië’. Uit
eindelijk ‘... was de uitkomst in Roemenië meer dan alleen een onsamenhangende
breuk met het Marxisme. Het was de onsamenhangende vorming van een zelfs nog
krachtiger nationalisme dan daarvoor’. Zo produceerde het communisme in Roeme
nië een versterkte versie van de zeer nationalistische ideologie die het expliciet be
weerde te hebben vervangen. Verdery’s inzichten worden aangevuld door verschil
lende werken over eugenetica in Roemenië, in het bijzonder dat van Gail Kligman,
die een bijna ononderbroken lijn bespeurt van het Roemenië tussen de twee wereld
oorlogen tot aan het einde van het regime van Ceaujescu met betrekking tot de pre
occupatie met vrouwelijke vruchtbaarheid voor de voortzetting van het Roemeense
volk. Terwijl Roemenië een extreem voorbeeld binnen de communistische wereld
vormde, lijken verschillen tussen Roemenië en andere landen van Midden- en Zuid
oost Europa eerder verschillen van gradatie dan van aard. De Tsjechische Ombuds
man beschouwde de rol van eugenetica in hedendaagse praktijken belangrijk genoeg
om een 12 pagina’s lange ‘uitweiding’ over ‘eugenetisch georiënteerde sociale stelsels’
op te nemen in zijn verslag uit 2005 over praktijken van gedwongen sterilisatie in de
Tsjechische Republiek.

Conclusies
De studie besluit met een poging een antwoord te geven op een aantal vragen die in
het begin gesteld zijn over de aard van het internationaal recht en de evolutie van de
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naoorlogse internationale mensenrechten, de structuur van de nationale soevereiniteit
en de potentiële invloed van beide op de menselijke autonomie.
Een vraag is of, en zo ja hoe, persoonlijke autonomie wordt versterkt door sa
menwerking met het recht —en in het bijzonder met de internationale mensenrechtenwetgeving. Eén manier om deze vraag te beantwoorden zou zijn het vaststellen
van succesvolle rechtsmiddelen volgens een mensenrechtenstandaard. Bij de toepas
sing van een dergelijke aanpak lijkt de definitie van de vereiste rechtsmiddelen door
het VN Comité tegen Foltering bijzonder nuttig. Zoals verwoord in de beslissing van
het Comité in het geval van Guridi v. Spanje, moesten rechtsmiddelen voor handelin
gen die in de Tsjechische Republiek aan de orde waren ‘restitutie, compensatie en re
habilitatie van het slachtoffer, alsmede maatregelen om te garanderen dat de schen
dingen niet meer zullen voorkomen’ omvatten. Het Comité merkte in Guridi verder
op dat ‘een van de doeleinden van dhet Verdrag is te vermijden dat mensen die mar
telingen hebben uitgevoerd ongestraft blijven’.
Getoetst aan dit criterium omvat de erkenning die de slachtoffers in november
2009 kregen door de spijtbetuiging van de Tsjechische regering een belangrijk aspect
van restitutie en wellicht compensatie, zoals ook het feit dat sommige rechtbanken
vorderingen in sommige individuele gevallen hebben erkend, en andere gerechten
vervolgens mogelijk voorzien in rechtsmiddelen in aanhangige zaken. Zoals hierbo
ven vermeld, heeft de regering ook meermalen een voorkeur uitgesproken voor het
denken over een betere toekomst, en misschien wel een aantal stappen gezet om
‘maatregelen te nemen om te garanderen dat de schendingen niet meer zullen voor
komen’. De spijtbetuiging, hoe beperkt deze ook is, moet niet onderschat worden als
onderdeel van een vorm van genoegdoening; voor de betrokken vrouwen was pu
blieke erkenning door de hoogste regeringsniveaus van de schendingen die ze hadden
ondergaan, een belangrijk moment op weg naar gerechtigheid, en het had als belang
rijk effect dat de grote stilte over de kwestie werd doorbroken.
Het is echter duidelijk dat, zelfs in de Tsjechische Republiek waar zaken op bin
nenlands niveau relatief goed zijn verlopen, belangrijke onderdelen van de rechtsmid
delen uit Guridi ontbreken. Ten eerste: de volledige straffeloosheid van alle personen
die betrokken waren bij gedwongen sterilisatie is opmerkelijk. Dit ondermijnt de
claim dat maatregelen om herhaling van dit soort daden te voorkomen inderdaad zijn
genomen. Straffeloosheid vormt op zich een speciaal soort boodschap aan daders.
Ten tweede: belangrijke componenten van de eis van restitutie, compensatie en reha
bilitatie van de slachtoffers ontbreken, gezien het feit dat de overgrote meerderheid
van de slachtoffers enige vorm van gerechtigheid ontbeert, afgezien van de algemene
spijtbetuiging door de regering. De rechtsstaat lijkt niet in staat om recht te doen met
volledige inachtneming van mensenrechten.
En toch is dit soort laatste woord waarschijnlijk niet waar de slachtoffers het zelf
mee eens zouden zijn, noch sluit het aan bij de verhalen van veel direct betrokkenen.
Ten eerste speelde ais algemene kwestie de strijd voor gerechtigheid voor Romani
slachtoffers van gedwongen sterilisatie een rol bij het op de bredere politieke en juri
dische agenda houden van de kwestie van de rechten en de integratie van de Roma,
zowel in de betrokken landen als op Europees en internationaal niveau. Ten tweede —
en misschien belangrijker voor de slachtoffers zelf —lijken inspanningen om gedwon
gen sterilisatie van Roma vrouwen aan de orde te stellen en daarvoor genoegdoening
te krijgen de macht en het prestige van de betrokken vrouwen fundamenteel te heb
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ben veranderd, met name in hun vermogen om een stem te geven aan hun eigen er
varingen. Volgens Gwendolyn Albert bijvoorbeeld is in de Tsjechische Republiek ‘de
“overwinning” van de strijd tegen gedwongen sterilisatie dat de historische waarheid
dat deze misstanden zich werkelijk hebben voorgedaan, ondubbelzinnig is vastge
steld. Niemand wilde de slachtoffers eerst geloven, zelfs hun eigen familieleden niet.’
Vergelijkbare uitspraken zijn herhaaldelijk bevestigd door de leden van de Groep
door Gedwongen Sterilisatie Geschade Vrouwen.
Deze opmerkingen weerspiegelen McCann’s conclusies over de ‘erfenis’ van de
samenwerking van recht, strijd en sociale verandering, of de ‘nasleep van de strijd
voor mensen, relaties en instellingen in de gehele samenleving’. In zijn studie van de
strijd van vrouwengroepen om gelijk loon in de Verenigde Staten te bestuderen, nam
McCann waar dat ‘directe en tastbare uitkomsten’ —loonsverhogingen van 10% tot
25% —‘bescheiden maar belangrijk’ waren. Deze verhogingen waren ‘niet de enige, of
zelfs de belangrijkste, winst’:
Integendeel, vrouwelijke werknemers meldden herhaaldelijk kwesties van wat wij de
macht van de werkplek zouden kunnen noemen... Veel vrouwen spraken specifiek
over het belang van toegenomen rechtsbewustzijn dat het gevolg was van de juridi
sche inspanningen rond loonsgelijkheid... de context bij uitstek van breedvoerigheid
en relationele macht werd vaak tot op zekere hoogte omgevormd.
Hoe moeten we de abstracte begrippen ‘verbeterde individuele autonomie’ of ‘ver
hoogde capaciteit van mensenrechten’ beoordelen? McCann laat zijn conclusies over
de ‘erfenissen’ van gebruikte mensenrechtenacties voorafgaan door de stelling dat ze
‘de meest complexe, subtiele en unieke beschouwing’ vereisen. McCann merkt op dat
deze ‘erfenissen’ het ‘minst bestudeerde aspect van recht en verandering’ vormen.
Een aantal factoren is belangrijk voor de mogelijkheid van paria’s, versplinterde,
gestigmatiseerde of anderszins uitgesloten mensen om effectief gebruik te maken van
het in het internationale mensenrechtelijke kader vastgelegde potentieel. Deze facto
ren omvatten, niet-limitatief: (1) het vermogen van andere structuren —of ze nu nietgouvernementele organisaties, maatschappelijk werkers, vakbonden of kerken zijn —
om morele, organisatorische en financiële steun te geven; en (2) op zijn minst enige
gelegenheid of flexibiliteit in de bredere publieke sfeer of in de hele maatschappij en
zijn elites om die claims levensvatbaar te maken.
In dit verband is het relevant aandacht te besteden aan de rol en de invloed van
het internationale niveau op nationale soevereiniteit is ook relevant. De realisatie of
uitvoering van het internationaal recht in een binnenlandse rechtsorde is afhankelijk
van een aantal factoren op nationaal niveau. Als katalysator van veranderingen van de
mensenrechten is zelfs een krachtige internationale juridische institutie zoals het Eu
ropees Hof voor de Rechten van de Mens slechts zo sterk als het vermogen van net
werken van binnenlandse actoren, met inbegrip van de rechterlijke macht, het maat
schappelijk middenveld, de regering en andere autoriteiten, om te voldoen aan de ver
eisten. Het internationale systeem vereist een bepaalde ontspanning of overdracht
van soevereiniteit. De eis van terugtrekken van soevereiniteit leeft sterk in Europa,
waar de staten zich onderwerpen aan bindende vaste rechtspraak door het Europees
Hof van de Rechten van de Mens en, in EU-lidstaten, eveneens aan die van het Euro
pees Hof van Justitie. De lakmoesproef voor het terugtreden van soevereiniteit be
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treft precies die zaken of kwesties betreffen die het binnenlandse systeem verkeerd
heeft aangepakt of ongemakkelijk vindt. De staten en samenlevingen die in deze ge
vallen niet in staat zijn zinvol in te spelen op het internationale systeem, zullen per
definitie die staten en samenlevingen zijn die zich zorgen maken over de rechtsstaat,
en niet in staat zijn of het lastig vinden internationaal recht in de nationale rechtsorde
te incorporeren.
Deze conclusies vormen tot op zekere hoogte een aanvulling op de inzichten van
De Jesüs Buder, maar ze verstoren die inzichten in ongeveer gelijke mate. De Jestis
Butler vindt dat het systeem van internationale mensenrechten het concept van de
nationale soevereiniteit effectief heeft uitgehold, in zoverre dat zijn rol ‘in structuring
international law and the manner in which it is customarily used to answer questions
about authority and populations, legal personality and the role of state consent must
be reassessed by legal scholars.’ In formele zin, zoals beoordeeld door De Jestis But
ler, bevestigen onze conclusies inderdaad de zijne: het recht is inderdaad op funda
mentele wijze veranderd als gevolg van de internationale mensenrechtenwetgeving.
Bovendien, voor zover deze dissertatie het diepere niveau van implementatie van en
toegang tot rechtsmiddelen door individuen heeft onderzocht, constateren we dat het
internationale recht inderdaad in staat is door te dringen tot de binnenlandse rechts
orde en de draagwijdte en inhoud van de nationale wetgeving, evenals de beschikbare
rechtsmiddelen daarbinnen, te veranderen. Niettemin meen ik, in tegenstelling tot De
Jestis Butler, dat de rol van de staat bij het definiëren van de draagwijdte en ruimte
voor mensenrechtelijke rechtsmiddelen enorm is, met name als gevolg van de exces
sieve benadrukking van soevereiniteit van nationale staten in ons huidige internatio
nale stelsel. Waar staten aspecten van de internationale mensenrechtenwetgeving be
lemmeren of zich ertegen verzetten, kunnen individuele rechtsmiddelen effectief bui
ten bereik blijven, of gereduceerd worden tot een formaliteit, verstoken van zijn in
houdelijke, bevrijdende inhoud.
Zoals verwacht biedt de gedetailleerde analyse dus inzichten in de aard van de na
tionale soevereiniteit binnen het internationale systeem, hoewel deze enigszins van de
verwachtingen kunnen afwijken. In Tsjechië is de bedreiging van soevereiniteit ten
minste enigszins verzacht door nationale acties door constructief te reageren op men
senrechtelijke overwegingen. In dit scenario gaan nationale respondenten een juridi
sche dialoog aan met de relevante normatieve basis en ondernemen zij in reactie daar
op positieve actie. De resultaten in het geval van Slowakije onthullen een dieper lig
gende starheid op nationaal niveau. Niettemin vormen zelfs hier het effect op en de
incorporatie van het internationaal recht in het nationale systeem duidelijk zichtbaar.
Bijvoorbeeld: de (positieve) toelaatbaarheidsbeslissing van het Europees Hof in het
geval van I.G., M .K en R.H. v. Slowakije constateert dat het Slowaakse Constitutionele
Hof onder meer had geoordeeld dat het regionaal openbaar ministerie in Kosice de
rechten van verzoekers krachtens de artikelen 13 en 3 van het Europees Verdrag had
geschonden, doordat het ten onrechte hun klacht tegen de beslissing van de politie
onderzoeker van 24 oktober 2003 verworpen had zonder deze op zijn eigen waarde
te onderzoeken.
Het antwoord op deze verzoeken heeft daarom enige gelijkenis met Kafka's
‘Voor de wet’: de poort wordt alleen voor deze specifieke verzoekers belemmerd.
Constitutionele toetsing lijkt in Slowakije door de optiek van het ontvankelijkheidsbesluit in I.G., M.K en KH. v. Slowakije, op zijn minst formeel of gedeeltelijk het Euro
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pees verdragsrecht te hebben geïncorporeerd. Ondanks de inspanningen van het
Constitutionele Hof weigerden politie en officieren van justitie schendingen van het
recht te zoeken of rechtsmiddelen voor deze gedwongen sterilisaties te vinden. Niet
temin blijkt soevereiniteit ruimte voor normen op het niveau van het transnationale
recht te scheppen, om deze vervolgens, ook al is het gebrekkig, tot eigen recht te
maken.
Een aparte conclusie betreft de invloed of inprenting van deze feiten op de inter
nationale rechtsorde zelf. Juridische instellingen en normen hebben de neiging ‘Januskoppig’ te zijn, niet alleen op nationaal niveau, maar ook op het niveau van het inter
nationaal recht, ‘at once securing the status quo of herarchical power while sometimes providing limited opportunities for episodic challenges to and transformations in
that reigning order’, in de woorden van McCann. De hier geanalyseerde gegevens
wijzen echter op sympathie voor en zelfs buigzaamheid van de internationale rechts
orde voor de contouren en feiten van mensenrechtenkwesties die op binnenlands ni
veau naar voren komen. Jurisprudentie van het Europees Hof voor de Rechten van
de Mens is gevormd en gesmeed door het beeld van zaken die aanhangig werden ge
maakt door gemarginaliseerde Roma en hun advocaten bij internationale tribunalen.
De huidige inhoud van het internationaal recht op het gebied van non-discriminatie is
ten minste gedeeltelijk gevormd in reactie op de schendingen van de mensenrechten
—met inbegrip van gedwongen sterilisatie —waarmee Roma in Europa en elders wor
den geconfronteerd. In deze zin is de internationale rechtsorde ontsnapt aan de con
trole van staten, zelfs buiten de gebieden die De Jesüs Butler heeft onderscheiden.
Wereldwijd absorberen mensenrechten de zuurstof van elke andere bevrijdingsideologie in het veld in een razend tempo. Tegenwoordig is het moeilijk een bevrij
dingsbeweging te vinden die niet verwijst naar mensenrechten en een aantal sociale actiebewegingen - inclusief de hier bestudeerde —heeft geheel binnen een mensen
rechtelijk medium en met referentie aan mensenrechten plaatsgevonden. Vanuit dit
perspectief lijkt het mensenrechtenkader (in de breedste zin van het woord) moge
lijkheden te bieden voor sociale actie en rechtvaardigheid, die mogelijk niet beschik
baar zouden zijn in die gevallen (zoals het onderhavige) waar de slachtoffergroep of
een andere groep te klein, te verspreid of ook in andere opzichten te machteloos is
om het noodzakelijke minimum voor brede sociale mobilisatie te bereiken. Aan de
andere kant is in de hier onderzochte casus het geboden rechtsmiddel onvolledig,
versplintert en ontneemt het, ten minste gedeeltelijk, macht.
Uiteindelijk is het systeem van internationale mensenrechten, ondanks een aantal
voorbehouden, op zijn minst gedeeltelijk gerechtvaardigd, ten minste in lidstaten van
de Raad van Europa. Waar een goed uitgewerkt en onderbouwd systeem bestaat om
mensenrechtenvorderingen te beoordelen — en vooralsnog is het een relatief goed
uitgewerkt en onderbouwd systeem, ook al lijkt de Europese Conventie in een crisis
te verkeren - zijn de conclusies van deze dissertatie ondubbelzinnig dat het systeem
op zichzelf gezien zelfs de meest uitgesloten paria mogelijkheden biedt.

Indeling
Dit boek is als volgt ingedeeld: hoofdstuk 1 geeft een theoretische basis voor ons
onderzoek en beschrijft de te onderzoeken vragen. Het gaat vooral in op de ontwik
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keling van het internationale mensenrechtensysteem en de relatie met de nationale
soevereiniteit en de individuele autonomie, zoals uiteengezet in de kritische literatuur.
Hoofdstuk 2 bevat een overzicht van mensenrechtelijke inspanningen om gedwongen
sterilisatiepraktijken in Tsjecho-Slowakije en zijn opvolgerstaten aan de kaak te stel
len, te beginnen met de acties van de dissidente groep Charta 77.
Hoofdstukken 3 en 4 zien op verschillende bijzondere internationaal-mensenrechtelijke aspecten van de problemen in kwestie. Hoofdstuk 3 onderzoekt de ont
wikkeling van de jurisprudentie van het Hof van de Rechten van de Mens op het ge
bied van discriminatie, waarbij wordt gewezen op de wijze waarop de uitwerking van
dit recht op de rechten van Roma en de manier waarop Roma worden geconfron
teerd met mensenrechten aan de ene kant en het anti-discriminatie acquis van de Eu
ropese Hof aan de andere kant, zich tegelijkertijd hebben ontwikkeld. Hoofdstuk 4
bespreekt andere rechtsgrondslagen voor het aan de kaak stellen van gedwongen ste
rilisatie van Roma vrouwen, met inbegrip van het acquis met betrekking tot geweld te
gen vrouwen enerzijds, en de norm van vrije en geïnformeerde toestemming bij welke
medische ingreep dan ook anderzijds. Ook hier beschrijft het proefschrift de mate
waarin veel van dit recht verstrikt raakt.
Hoofdstuk 5 onderzoekt de aspecten van inspanningen van sociale bewegingen
om de gedwongen sterilisatie van Roma vrouwen aan de kaak te stellen in het licht
van toenemende theoretische literatuur die de antropologie van de mensenrechten
onderzoekt, en van het streven om de veranderingen in strategieën van de rechten
van de mens te analyseren. Hoofdstuk 5 gaat ook in op een aantal ’soft law7 mensen
rechtelijke aspecten om gedwongen sterilisatie van Roma-vrouwen ter discussie te
stellen, met inbegrip van de rol van de VN en de beoordeling van mensenrechtelijke
ontwikkelingen door de Raad van Europa, evenals de rol van de Europese Unie. Het
boek eindigt met een poging om deze onderdelen samen te brengen, met name in het
licht van de theoretische overwegingen die aan de orde gesteld zijn in de hoofdstuk
ken 1 en 5.
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This book examines the impact o f the international human rights law framework
on national sovereignty and human autonomy. Building on a growing body o f
conceptual and theoretical work in this area, it aims to make a contribution by
examining the effect o f mobilized use by people and groups o f the international
human rights law framework - including the European Court o f Human Rights - to
move legal, policy and ultimately social change at national and local level. Questions
are posed as to the ability o f the human rights order to live up to its promise o f
dignity, where persons live under conditions o f extreme stigma and exclusion, in
atomized, pariah situations.
One particular case study is examined in detail: the efforts by Romani women in
the Czech Republic and Slovakia to secure due legal remedy for acts o f coercive
sterilization. International legal aspects o f these cases, including those derived from
human rights in the context o f bio-medicine, as well as those arising from the ban on
discrimination, are examined. Social mobilization aspect o f challenges to coercive
sterilization are also studied in light o f theoretical literature on social action and
legal change. The book concludes by endeavoring to answer a series o f questions
posed at the outset concerning the nature o f international law and the evolution
o f the post-W orld W ar II international human rights framework, the structure o f
national sovereignty, and the potential impact o f both on human autonomy.

