
PDF hosted at the Radboud Repository of the Radboud University

Nijmegen
 

 

 

 

The following full text is a publisher's version.

 

 

For additional information about this publication click this link.

http://hdl.handle.net/2066/148512

 

 

 

Please be advised that this information was generated on 2023-05-18 and may be subject to

change.

http://hdl.handle.net/2066/148512


The Dynamics of 
Euro-African Co-operation 

Being an Analysis and Exposition of 
Institutional, Legal and Socio-Economie 

Aspects of AssociationlCo-operation 
with the European Economic Community 

ERIC CHRISTOPHER DJAMSON 





THE DYNAMICS OF 
EURO-AFRICAN CO-OPERATION 





The Dynamics of 
Euro-African Co-operation 

Being an Analysis and Exposition of 
Institutional, Legal and Socio-Economie 

Aspects of Association/Co-operation 
with the European Economic Community 

PROEFSCHRIFT 

TER VERKRIJGING VAN DE GRAAD VAN 

DOCTOR IN DE RECHTSGELEERDHEID 

AAN DE KATHOLIEKE UNIVERSITEIT TE NIJMEGEN. 

OP GEZAG VAN DE RECTOR MAGNIFICUS 

PROF. MR. F.J.F.M. DUYNSTEE 

VOLGENS BESLUIT VAN HET COLLEGE VAN DECANEN 

IN HET OPENBAAR TE VERDEDIGEN 

OP MAANDAG 15 DECEMBER 1975 

DES MORGENS TE 11 UUR 

DOOR 

ERIC CHRISTOPHER DJAMSON 

geboren te Peki, Ghana 

Ш 
1975 

MARTINUS NIJHOFF - THE HAGUE 



PROMOTOR: PROFESSOR MR. P.S.Rb MATHIJSHN 

O 197S by Martimu Nijhoff the Hague 

ISBN. 9024718414 



TABLE OF CONTENTS 

PARA 

(ШАРтта Τ· THE EUHOPEAN ECONOMIC COMMUNITY. 
TTTB kRliMTkWA ATffl "АДДЛЛТ^Т,1Д" 

HIsToRIflAL BAggflRQura AM 
Ш Ш М Ш ' Ь Т 

The Concept of Association 1.1 

The Implementing Convention 1.6 

The Pirat Yaounde Convention 1.7 

Initial Impact of Association on 1.9 
Commonwealth African Countries 

The Second Yaounde Convention 1.10 
(Convention of Association) 

The Content of the Convention 1.11 
of Association' 

- Trade 1.12 

- Financial and Technical 1.17 
Co-operation 

- Right of Establishment, Services, 1.20 
Payments, Movement of Capital 

- The Institutions of Association 1.22 

- General and Final Provisions, etc. 1.23 

The Enlarged Community 1.24· 

nnrt its Repercussions 

Beginning of Negotiations between 1.27 
the Community and the African, 
Caribbean and Pacific (ACP) States 

¡HAPTER II: INSTITUTIONAL PROVISIONS 

Comparative Analysis of Institutional 2.1 
Provisions of the Yaounde Conventions' 

The Association Council 2.5 

Members of the Association Council 2.6 

Powers and Functions of 2.7 
the Association CounciT 

- Trade 2.8 

- Financial and Technical 2.10 
Co-operation 

- Right of Establishment, Services, 2.13 
Payments', Movement of Capital,etc. 



PARA. PAGE 

CHAPTER II; 

Q conta..; 

- Quasi-Judicial Functions 

- Miscellaneous Functions 

The Association Committee 

Parliamentary Conference 

Members of the Parliamentary 
Conference 

Functions and Powers of the 
Parliamentary Conference 

Court of Arbitration 

Members of the Court of 
Arbitration 

Jurisdiction of the Court 

Access to the Court 

Proceedings Before the Court 

Powers of the Court 

Miscellaneous Provisions 

2.14· 56 

2.16 

2.20 

2.21 

2.22 

59 

65 

68 

70 

2.23 71 

2.25 

2.27 

2.29 

2.31 

2.32 

2.34 

2.35 

75 

77 

80 

82 

84-

86 

87 

CHAPTER I I I : A HISTORICAL STUDY Of THE INSTITUTIONAL· 
PROVISIONS οι1 tHË YAOUNDE C O M V B N T I Ö N S -

OP ASSOCIATION As A BASIS POR τΈΒ 
INTERPRÉTATION ùf Î H E А С Р - Е Е О 
CONVENTION ù/ LOME 

Legal Basis of Association 

Is There an "Association Law"? 

Conclusions 

Does the Association have 
International Status? 

Conclusions 

On the Question of Sovereignty 

Conclusions 

Some Jurisdictional Issues 

Miscellaneous Private 
International Law Questions 

On the Choice oí' Law 

The Law Governing Contracts of 
Employment of Association 
Servants 

3.2 

3.10 

3.12 

3.13 

3.29 

3.37 

3.41 

3.42 

3.4-3 

3.44 

3.4-5 

88 

102 

109 

109 

14-6 

153 

162 

164 

167 

168 

171 



РАДА. PAGE 

3.50 

3.51 

3.52 

3.53 

3.54 

3.55 

183 

185 

186 

188 

189 

190 

CHAPTER III: The Attitude of Municipal Courts 3.46 175 
(contd.) to Questions of Jurisdictional 

Immunity 

The Association and Immovable 3·47 177 

Property 

The Proper Law of Association 3.48 178 

Contracts 

Legal Questions Relating to 3.49 182 

Proceedings in Municipal Courts 

Venue 

Application of Adjective Law 
by Municipal Courts 

Security Рог Costs 

Discovery of Documents and 
Interrogatories 

Execution of Judgments 

Voting Procedures 

General Principies of Law Recognised 
by "Civilised Mations" and Evolution 
of "Association Law" 

General Principles of Law 

The Principle of Good Faith and 
Pacta Sunt Servanda 

The Principle of Self-Preservation 

Judicial Proceedings 

The Principle of Res Judicata 

Conclusions 

General Principles in African 
Customary Law and Other Systems 

General Observations 

Contractual Relationships In 
African Customary Law 

Elements of African Customary Law 

Types of Contract in African 
Customary Law 

Remedies 

Conceptions In the Law 
of Contract 

Principles of Injury, Liability 3-93 274 
and Responsibility in African 
Customary Law 

3.56 

3.59 

3.67 

3.68 

З.71 

З.72 

197 

203 

216 

218 

226 

228 

З.74 

3.86 

3.87 

3.90 

З.91 

3.92 

233 

258 

260 

267 

270 

271 



PARA. 

CHAPTER III; Procedure in Traditional 3·96 
(contd. ) Courts 

Other Systems of Law 3.97 

Conclusions - Ι 3·98 

Conclusions - II 3·100 

Conclusions - III 3.101 

General Principles of Law 3·102 
Recognised by Member States 
And Associated States? 

Conclusions 3.122 

CHAPTER IV: POLITICAL ACT) ECONOMIC CONSIDERATIONS 
ACT) THEIR LEGAL EFFECTS' 

General Observations 4.1 

Africa and the National 4.3 
Territorial State 

Berlin Conferences (1884-85) 4.8 
Compared with the Brussels 
Conferences (1973-75) 

Reflections on the Negotiations 
Between the Enlarged 5Кц and 
African. Caribbean and Pacific 
lit») Spates 

Financial and Technical 4.16 

Co-operation 

Trade 

Stabilization of Export 
Earnings 

Agriculture 

Future Perspectives 

Reciprocity or Reverse 
Preferences 

Industrial Co-operation 

Banking and Related Problems 

European Investment Baak 

4.21 

4.23 

4.24 

4.27 

4.29 

4.32 

4.35 

4.39 
Loans to Associated States 

The Association and the 4.44 

International Monetary Fund 

Problems of Exchange Control 4.45 

Conclusions 4.47 



PARA. PAGE 

CHAPTER Y; THE ACP-EEC CONVENTION OF LObíE 

General Observations 

Title I - Trade 

Title II - Export Earnings 
from Commodities 

Title III - Industrial 
Co-operation 

Title IV - Financial and 
Technical Co-operation 

Title V - Provisions Relating 
to Establishment, Services, 
Payments and Capital Movements 

Title VI - Institutions 

Title VII - General and Final 
Provisions 

5-1 

5-2 

5.3 

5·* 

5-5 

5-6 

5-7 

5.8 

408 

409 

411 

412 

413 

414 

415 

41? 

CHAPTER Vìi GENERAL CONCLUSIONS 6.1 419 

APPENDIX; SYNOPTIC INFORMATION ON THE ACP STATES 
Ш С Н NEGOTIATED THE ¿ΰΡ-ΕΕΰ flòNVENTTUN 
OF LOUE ГИШ Ш MÍAkW EUROPEAH 
ЕаоНОШД floMWNHY 

446 

SELECT BIBLIOGRAPHY 511 





IHTBODUOTION 

The object of this study is to provide a guide to an 

understanding of the relationship between the European 

Economic Community and the Developing Countries. On 

1 January, 1973, the United Kingdom, Denmark and Ireland 

became Members of the European Economic Community, thus 

stepping up the number of Member States to nine. This 

enlargement of the Community opened a new phase of the 

relationship between the Community and the Developing Countries. 

In order to elaborate upon the evolution of this relationship, 

reliance must be placed on Part IV of the EEC Treaty, the 

provisions of the two Yaounde Conventions and the new ACP-EEC 

Convention of Lomé. 

The study is conceived of in six Chapters. The first 

Chapter deals with the background and early developments of 

the European Economic Community in relation to the concept of 

Association. The second considers a comparative analysis of 

the institutional provisions of the Yaounde Conventions. 

Chapter III is devoted to a historical study of certain 

provisions of Yaounde II Convention as a basis for the 

interpretation of the ACP-EEC Convention of Lomé. The fourth 

Chapter deals with political and economic considerations - topics 

of considerable importance to the Contracting Parties, more 

particularly, the Developing Countries. A synoptic analysis of 

the ACP-EEC Convention of Lome is taken up in Chapter V, while 

Chapter VI sums up general conclusions based on Chapters I - V. 

At the end of the work is to be found an Appendix, providing 

synoptic socio-economic information on the ACF States which 

took part in the negotiations leading to the signing of the 

ACP-EEC Convention of Lomé on 28 February, 1975· 

The full impact of the new Convention can only be felt 

in course of the implementation of its provisions. Since all 

of the Contracting Parties have not as yet discharged their 



obligations relating to the ratification procedures, the new 

Convention, as of now, has not come into force. Therefore, 

it is desirable that in the Dynamics of Euroafrican Co-operation, 

we examine the provisions of the Yaounde Conventions as a basis 

for the analysis of the provisions of the ACP-EEC Convention of 

Lomé and as an aid to the implementation thereof. 

In order to appreciate better the institutions of the 

earlier Conventions and their inter-relationship with the 

institutional provisions of the ACP-EEC Convention of borné, 

special emphasis has been placed on an assessment of the role 

of the institutions during the pendency of the Yaounde Convention 

which have been described in this study as if they were still in 

existence. 

The birth of the ACP-EEC Convention of Lomé constitutes 

the demise of the Convention of Association. Nevertheless, the 

concept of Association relating to trade policy, financial and 

technical co-operation and provisions respecting the functions 

of the institutions have remained practically unchanged. In this 

connection, the lessons that emerge from the implementation of 

the Conventions of Association will, for the time being, remain 

the best basis for an understanding of relevant provisions of 

the ACP-EEC Convention of Lomé. For instance, the fact that the 

Court of Arbitration which was a permanent institution no longer 

exists but has been replaced by an ad hoc arbitration procedure, 

does not in any way modify the fundamental relationship existing 

between the Member States on the one hand, and the ACP States 

on the other. On the contrary, the fact that a jurisdictional 

body has been maintained should permit continuation of the 

development of a legal body peculiar to the relationship 

between the Member States and the ACP States. It is therefore 

essential to study the Court of Arbitration under the Yaounde 

Conventions in order to understand and foreee future legal 

developments. 



The foregoing conclusion equally applies to future 

developments with regard to the question of the possible legal 

personality of the "Association" as such. Here again, the 

experience derived from the Yaounde Conventions may help to 

indicate whether such a legal personality will indeed be 

recognised either in the municipal sphere or in the domain of 

public international law. Furthermore, it will help to 

understand whether such a legal personality pertains to the 

individual institutions or to the ACP-EEC "Co-operation" as 

such. 

Finally, it must be explained that although the focal 

point of this work is the relationship between the European 

Economic Community on the one hand, and the Developing Countries 

on the other, greater emphasis has been placed on the concept 

of Buroafrican co-operation. The excuse for this apparent 

contradiction ів borne out by the historical faot that the 

Yaounde Conventions of Association constitute the first 

institutionalisation of multilateral relationship between the 

EEC and developing African States. Nevertheless, a subjeot 

of contemporary relevance and importance to the Developing 

Countries le the solidarity now developing amongst the ACP States. 

The measure of the suoceas of this new partnership will be 

determined by the extent to whioh the Implementation of the 

ACP-KBC Convention of Lomt aocords with the alms and aspirations 

of the Contracting Farti··, 





LIST OP ABBREVIATIONS 

A.C. 

ACT 

A.D.P.I.L.C. 

Ann. Dig. & Rep. 

Adv. Opinion 

A.J.I.L. 

в.Y.B.X.ι. 

CAP 

CET 

Ch. 

C.U.L.R. 

C.bi.L. Rev. 

EDF 

EEC 

EFTA 

EIB 

Ex. Ώ. 

FAO 

FF. 

GATT 

G.L.R. 

I CAO 

I.C.J. Rep. 

ILO 

ILO Off. Bull. 

IMCO 

IMF 

J.O.L. 

- Appeal Оааея (English. Law Reports 
of Lords Division). 

House 

- African, Caribbean and Pacific States. 

- Annual Digest of Public International Law Cases. 

- Annual Digest and Reports - International Law 

Cases, Supplement. 

- Advisory Opinion. 

- American Journal of International Law. 

- British Tear Book of International Law. 

- Common Agricultural Policy of the European 

Economic Community. 

- Common External Tariff. 

- Chancery Reports (English Law Reports). 

- Common Market Law Reports. 

- Common Market Law Review. 

- European Development Fund. 

- European Economic Community. 

- European Free Trade Association. 

- European Investment Bank. 

- Exchequer Division (English Law Reports). 

- Food and Agricultural Organisation. 

- French France. 

- General Agreement on Tariffs and Trade. 

- Ghana Law Reports. 

- International Civil Aviation Organisation. 

- International Court of Justice Reports. 

- International Labour Organisation. 

- International Labour Organisation, Official 

Bulletin. 
Inter-Governmental Maritime Consultat ive 

Organisat ion. 
- International Monetary Fund. 

- Journal of Labour. 



J.U.N.A.T. 

K.B. 

L.J. 

L.T. 

L.Q.R. 

L.R. 

Merger Treaty 

P.C. 

P.C.I.J. 

Q.B. 

Ree. 

S.E.P.A. 

T.L.R. 

U.N. 

UNCTAD 

UNESCO 

U.S. 

U.S.S.R. 

rao 

Journal of United Nations Arbi t ra l Tribunal. 

King's Bench Division (English Law Reports). 

Law Journal . 

Law Times (English Law Reports). 

Law Quarterly Review. 

Law Reports (English Law Reports). 

Treaty Establishing a Single Council and a 
Single Commission of the European Communities. 

Privy Council (English Law Reports). 

Permanent Court of International Justice (Reports). 

Queen's Bench Division (English Law Reports). 

Recueil de la Jurisprudence de la Cour. 

Scientific Education Programme for Africa. 

Times Law Reports (English Law Reports). 

United Nations (Reports). 

United Nations Conference on Trade & Development. 

United Nations Educational, Scientific and 
Cultural Organisation. 

United States (Law Reports). 

Union of Soviet Socialist Republics. 

World Health Organisation. 



TABLE OF CASES 

Addider v. High Authority, Case 3/54, Ree. 138. 

Adrien and Others, Re Dame, A.D.P.I.L.C., (1931-1932), 
Case No.II 33. 

Ahenkora v. Ofe (1957), P.C. 

Algera v. Assembly, Case 7/56 and 3-7/57
t
 Reo. 81, 115-

Anglo-Iranian Oil Co. Case (Jurisdiction) (1952), I.C.J. Rep. 93. 

Anglo-Norwegian Fisheries Case (1951)) I.C.J. Rep. 116. 

Aniline Case, Ree. IV, 14. 

Apenteng and Others v. Bank of West Africa Ltd. and Others, 
(1961), G.L.R. 196. 

Asseh v. Anto (1961), G.L.R. 103· 

Austro-German Customs Union (1931), P.C.I.J. A/B 41. 

Barcelona Traction Light and Power Co. Ltd., The (1964), 

I.C.J. Rep. 6 (1970), I.C.J. Rep. 3, 308. 

Belgian Coal Federation v. High Authority Case 8/55, Ree. 11, 223. 

Bernestein Case, Judgment No.21, ILO Off. Bull. Vol. ХЮС ІІІ No.7, 
282-290. 

Blocade of Porteadle Case, The, (Great Britain v. France), (1823). 

Ghemidlin v. International Bureau of Weights and Measures, 

A.D.P.I.L.C. (1943-1945), Case No.94, 281. 

Chorzow Factory Саве (Merita), P.C.I.J., A. No.17, 60-63. 

Chung Chi Cheung v. The King, 55 T.L.R. 184, B.Y.B.I.L. Fl 1939, 146. 

Cie. generale de l'Orenoque Case (1905), Ralston's Report. 

Claus W. Muras, Вес. 1973, Case No.12. 

Commission v. Italy, Case 10/61, Ree. VIII I, (1962), C.M.L.R. I87. 

Corfu Channel Case (1948), I.C.J. Rep. 12. 

De Geus and Uitdenbogerd v. Bosch and Van Rijn, Case 13/61, 
Ree.VIII, 104. 

De Neuflize Case, Franco-German Mixed Arbitral Tribunal (1927). 

Deutsche Amerikanische Petroleum Gesellschaft Oil Tankers Case, The. 

Donoghue v. Stevenson (1932), A.C. 562; 14-7 L.T. 281; 101 L.J.P.C.119; 
48 T.L.R. 494; 76 S.J. 396. 

Deberg Case, Judgment No.17, ILO Off. Bull. Vol. XXXVIII N0.7. 

Duncan y. Cammell Laird & Co. Ltd. (1942), A.C. 624. 

Eastern Greenland Case (1933), P.С I.J. 



Electricity Co. of Sofia and Bulgaria Case (Preliminary Objections), 
(1939), A/B 77, 97-8. 

Elton Case (1929), Great Britain: United Mexican States (London), 
1933, p.301. 

Evst v. Koster Berodt and Co., Case 25/70, Ree. XVI. 1161 (1972), 
C.M.L.R., 255· 

Ex-Omanhene Ofori Kumah II and Others v. Acting Omanhene Tao Boafo IV, 
(1922), P.C. 

Fédéchar Case, Case 8/55; Ree.II, 199. 

Fibrosa Case (194-3), A.C. 7^0. 

Fiddelaar, Rudolf v. Commission of the EEC, Case 44/59, Ree.VI (2), 
p.1093. 

Fisheries (Jurisdiction) Case: Federal Republic of Germany v. 
Iceland (1973), I.C.J. Rep. (Judgment). 

Fisheries (Jurisdiction) Case: United Kingdom of Great Britain and 
Northern Ireland v. Iceland (1973), I.C.J. Rep., 
(Judgment). 

Froma Case, Judgment No.22, ILO Off. Bull. Vol.XXXVIII, 290-300. 

Fruit Company v. Produitschap voor Groeten en Fruit. 

German Interests in Polish Upper Silesia: Germany v. Poland 
(Merits) (1926), P.C.I.J. Rep. 

Goodman v. Winterton - Ann. Dig. & Rep., Vol. 1919-1942, 
Case No.Ill, 205-207. 

Greek Case, The, (1969). 

Grundig-Consten Case, (1966), C.M.L.R. 418; C.M.L.Rev. Vol.5, 209. 

Hagen OHG v. Einfuhr und Vorratsetelle, Case 50/71, Ree.1972, 23· 

Henneesy v. Wright (1898), 21, Q.B. 509. 

High Commissioner for India v. Ghosh (1960), I.Q.B. 1J4. 

Hlrji Mulji v. Cheng Tue S/S. Co. (1926), A.C. 5Ю. 

Imperial Japanese Government 7. Peninsular я Tifi Oriental Steam 
Navigation Co. (1895), A.C. 644. 

In the Matter of an Arbitration between Petroleum Development 
(Trucial Coast) Ltd. and the Sheikh of Abu Dhabi. 

Internationale Handelsgesellschaft v. Evst. Ree.XVI, 1125; 
(1972), C.M.L.R. 255. 

Internatioid. Institute of Agriculture v. Profili. Ann. Dig. & Rep. -
Int. Law Cases, Supp. (1929-1930;, Case No.254, 
413-415. 

International Refugee Organisation v. Republic Steamship 
Corporation (1951), 189 ?, (2nd) 858 (1951) *· 
Suppl. 674. 

Irate Headman, The: Hollaman: Issues in African. Law (Bouton), 
(I974), pp.48-78. 



James v. Price (1773) Lofft. 219· 

Jupiter, The; No.3 (1927) B.Ï.B. 1928, 176. 

Kagen-Posner Case, J.U.N.A.T. Judgment No.22, p.88. 

Kaplan Case, J.U.N.A.T. Judgment No.19i PP-71-75· 

Kingdom of Norway v. Federal Sugar Refinery Co. (1923), 
286, Fed.188. 

Kingdom of Roumanie v. Guarantee Trust Co. of New York. 

Kodak Case, The; J.O.L. 147 (1918), 250, Fed. 341. 

Leff (No.2) Judgment No.18, I.L.O. Off. Bull. Vol.XXXVIII 
No.7, 1955, 259. 

Lehigh Valley Railroad Co. Case, Germany/U.S.A. (1935) 
Mixed Claims Commission, p.1159· 

Lorentzen v. Lydden & Co. Ltd. (1942), 2, K.B. 202; 58, T.L.R. 178. 

Lotus Case, The; Series A. No.10. 

Marinât Case, The; (1905) Ralston's Report, p.44. 

Mavrommatis (Jerusalem) Concessions Case, (1925), P.C.I.J. Α.5·ι ρ·26. 

Mavrommatis (Palestine) Concessions Case, (Judgment) (1924), 
A. 2, p.57. 

Ileinhardt v. Commission, Case 24/71, Ree. XVIII, 269. 

Meroni et al. v. High Authority, Case 9/56, Ree. IV, 43. 

líighel v. Sultan of Lahore (18°A), I. Q.B. 149. 

Monetary Gold Case, The; (1954), I.C.J. Rep. 

Netherlands/Venezuelan Mixed Claims Commission (1903), 
J.H. Ralston and W.T.S. Doyle, Venezuelan 
Arbitrations of 1903, Washington, (1904), p.914. 

North Atlantic Coast Fisheries Case (1910). 

Norwegian Claims Case, The; J.B. Scott 2, The Hague Court Reports, 
p.39. 

Odonkor, Т.Н. v. Konor E. Mate-Kole and Others (1915) P.C. 

Ofori-Atta II v. Minister of Local Government (1958) (Gyandoh and 
Griffiths), Vol. I, Part I, p.119. 

Pankey Case, Judgment No.23, I.L.O. Off. Bull. Vol.XXXVIII 
pp.300-311. 

Paquet Habana and the Lola (1889), 175 U.S. 677· 

Polish Agrarian Reform Case (Interim Protection) (1933), A/B 58, 177· 

Portugo/German Arbitration (1919), 2 U.N. Reports, International 
Arbitral Awards, p.1035· 

Prince of Pieos Case (Interim Protection) (1933), A/B 54, 133. 



Queen ν. Dudley ала Stephens (1884), 19, Q..B.D. 273. 

Reg. ν. Heyn, L.R. 2, Ex. D., 63. 

Reparations of Injuries Suffered in the Service of the United 
Nations (Adir. Opinion of I.C.J.) (194-9), 
I.C.J. Rep., pp.174 et aeq. 

Republic v. Ada Traditional Council: Ex parte Nene Okunor (1971)· 
G.L.H. 412. 

Republic v. Boateng: Ex parte Adu-Gyamfi II (1972), I.G.L.R. 3I7. 

Republic v. Chieftaincy Committee on Wiamoasehene Stool Affairs: 

Ex parte Oppong Ewame and Another (1972), I,G.L.R. 60. 

Republic v. Tekperbiawe Divisional Council: Ex parte Nene Korle 
(1972), I, G.L.R. 199. 

REWE-Zentralfinanz GmbH. Ree. 1973» Case N0.39. 

Rheinmulen Dusseldorf v. Einfuhr-und Vorratstelle fur Getriede 

und Futtermittel, Саве 6/71, (1972), С.M.L.R. 408. 

Rubi Case, J.U.N.A.T., Judgment No.21, p.82. 

Salem Case (1932), 2, U.N. Reports of International Arbitral 
Awards, p.1161. 

Sarpong v. Antwi (1971), 2, G.L.R., 378. 

Sartari Case, (Peruvian/U.S. Claims Commission), (1863), 
3, International Arbitration 3120. 

Sokolow Case, J.U.N.A.T., Judgment No.24, p.97· 

South African Republic v. La Compagnie Franco-Belge du Chemin de 
Fer du Nord (1897), 2 Ch. 487, (1898), 1 Ch. 190. 

South-West Africa Case (1966), I.C.J. Rep. 6. 

Standard Oil Co. Case (1926), Reparation Commission, U.S.A. 2, 
U.N. Reports of Int. Arb. Awards, p.777. 

Stander v. Ulm Sozialamt, Case 29/69, Ree. Г 419 (1970), 
С.M.L.R. 712. 

State v. Eusasi Chieftaincy Committee of Enquiry: Ex parte 
Mamprusi, (Gyandoh & Griffiths), p.122. 

Stork v. High Authority, Case 1/58, Ree. ρ.63· 

Strousberg v. Republic of Costa Rica, 44 L.T. 199, 

U.S.S.R. v. Belaiew (1925), 134 L.T. 64. 

Van Gelder Case, Judgment No.24, I.L.O. Off. Bull. pp.311-324. 

Van Gend en Loos v. Nederlandse Administratie der Belastingen, 
Case 26/72, Ree. ГК 1 (1963), С.lì.L.R. IO5. 

Van Lachmuller and Others v. EEC Commission, Consolidated 
Cases 43/59, 45/59 and 48/59-

West Rand Central Gold Mining Co. v. Rex (1902), 2 K.B. 407. 



Wilcox Case, Judgment No.19, I.L.O. Off. Bull. Vol.XXXVIII, 
No.7, pp.266-274. 

Wimbledon Case, The: Franoe/Germany (1923), P.C.I.J., 
C.M.L.R. 163. 

Wünsche v. Evst. Ree. XVIII, 53-

Wunsche OHG/Einfur und Vorratsstelle, Case 50/71, Ree. 1972, p.23· 





C H A P T E R 1 

THE EUROPEAN ECONOMIC COMMUNITY. 

THE ASSOCIATES AND "ASSOCIAMES" 

(HISTORICAL BACKGROUND AND DEVELOPMENTS) 

1.1. In May, 1956, Foreign Ministers of Belgium, France, the 

Federal Republic of Germany, Italy, Luxembourg and the Netherlands 

met in Venice to examine a report submitted to them by Mr. Spaak, 

the then Foreign Minister of Belgium. The Belgian statesman was 

Chairman of a Committee which had been appointed by the Six 

Foreign Ministers at an earlier meeting held by them in Messina, 

Sicily, on 1 June, 1955· Arising out of the Venice meeting, the 

decision was taken to establish the European Economic Community 

and a European Atomic Energy Community (Euratom). In June, 1956, 

that is to say, a month after the Venice Conference, the Foreign 

Ministers met in Brussels to begin negotiations leading to the 

signing of the two Treaties. The European Economic Community and 

the European Atomic Energy Community became legal entities when 

the two Treaties came into force on 1 January, 1958. 

The Treaty setting out the procedures, institutions, 

powers and policies of the Economic Community has often been 

referred to as the Treaty of Rome, but in order to distinguish 

it from the Euratom Treaty which was also signed in Rome, we 

shall, for purposes of this study, refer to the former as the 

Treaty of the European Economic Community (hereinafter referred 

to as EEC Treaty). Article 2 of the EEC Treaty sets out the 

objectives and means to achieve them: "by establishing a common 

market and progressively approximating the economic policies of 

the Member States, to promote throughout the Community a 

harmonious development of economic activities, a continuous 

and balanced expansion, an increase in stability, an accelerated 

raising of the standard of living and closer relations between 

the States belonging to it." The preambular provisions of the 
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EEC Treaty, like Article 2 thereof, are suggestive of the 

determination of the High Contracting Parties to establish, the 

foundations of an economic union which may ultimately lead to 

a political integration. 

1.2. At the time of negotiations for drawing up the EEO Treaty, 

some Member States, notably, Belgium, Trance and Italy, still 

maintained their influence in overseas colonial territories in 

Africa. With her vast colonial empire in West Africa, Equatorial 

Africa, Central Africa and the Indian Ocean, France particularly 

was most concerned about evolving a special relationship between 

the Community and the overseas territories. The Netherlands had 

overseas responsibilities for New Guinea, Surinam and the 

Antilles valile Belgium's interests were in what was then known as 

Belgian Congo (now Zaire). The Federal Republic of Germany and 

Luxembourg had no such commitments. Apart from the colonies, 

there were United Nations Trust Territories - Somaliland which 

came under the administration of Italy, and the Cameroons and Togo, 

under that of France. Ruanda-Urundl was administered by Belgium. 

The state of political and economic development in the 

overseas territories made it impossible to treat them on a footing 

of equality with the Member States of the Community. An important 

factor worthy of note was the fact that the economy of France was 

inextricably linked to those of her overseas territories. West 

Germany, the Netherlands, Luxembourg and perhaps, though not to 

the same extent, Italy and Belgium did their shopping for raw 

materials and tropical produce on the open market. For France, 

1. For an appreciation of this opinion, see the 

seven declarations which form the basis of the 

preamble to the Treaty of the European Economic 

Community. 
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the choice of membership of the Economic Community without any 

special arrangementa for her overseas territories was a real 

problem. If she insisted on full membership for the overseas 

territories as a necessary condition for her own participation, 

this would certainly result in the economic strangulation of 

the very territories it sought to protect. In the event, the 

Member States had to evolve a formula by which the economic 

interests of France would be duly taken care of without a 

dislocation of the economies of the overseas territories. It is 

hardly necessary to emphasize the point that on account of the 

relatively low growth which characterised the economy of each 

of the colonies, it was impossible for them to stand up to the 

competition of the industrialised States which were signatories 

to the EEC Treaty. There was, for these developing territories, 

the need for a special formula of protectionism of a sort. 

1.3· The Founding Fathers of the European Economic Community 

were not motivated merely by the concept of a free-trade area. 

In addition to economic integration, the thought that a political 

union might one day emerge was not ignored. Such a political 

entity would be in a position to play its own role and co-operate 

more effectively with others, e.g. the United States of America, 

the Soviet Union and Japan. In addition, therefore, to the 

desire to establish strong bonds of economic co-operation, 

these considerations of possible future political integration 

were indeed of great interest to the Member States. 

Furthermore, there was the strong desire amongst the Member States, 

especially France and ,7est Germany, to jettison once and for all, 

the chauvinism and the petty parochial interests which had for 

centuries pitchforked Western Europe into theatres of war. 

There was the urge to return to the notion of the unified nation 

state, strong enough to counteract the threat of Communism. 
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The Member States who were signatory to the EEC Treaty had a 

lot of things pointing to a common heritage. More important, 

their civilization and notion of government were based on what 

has come to be known as Western Democracy. They also belong 

to what the Comparativists refer to as the "Romnηo-Germanlc" 

family. Their industrial developments and technological 

expertise were running neck-to-neck and their concepts of world 

domination and preservation of the race were on an even keel. 

Be that as it may, the need to forge a European link was evidently 

a more attractive proposition than the status quo ante. In this 

preoccupation, it was only to be expected that the Member States 

would develop the primary concern to seek their economic and 

political interests as a group. The colonial question and the 

problem of Europe's future relationship with the "Third World" 

became equally urgent on the EEC's scale of preferences. 

1.4. Economic and political integration without an assurance 

of a steady flow of raw materials to feed her factories would, 

no doubt, render any political entity most vulnerable. Europe 

realised that her factories would continue to rely on the vast 

raw material potentials of the Third World if her objectives should 

be realised. At the time of the negotiations, a few of the 

territories of Britain's colonial empire, notably, Ghana and 

Nigeria, had attained internal self-government; Ghana in fact 

gained her independence from Britain on б March, 1957» that is 

to say, nineteen days prior to the signing of the two Treaties 

of Rome. The progress made in British Africa had its contagious 

effects in varying degrees on neighbouring territories which 

were still under the suzerainty of France and other Member States 

of the Economic Community. These territories were in great need 

of development - infrastructure, schools, hospitals, 

diversification of their economies, stabilisation of their 

export earnings and so on. In as much as the European Economic 
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Community would continue to rely on the Third World for the 

supply of its raw materiale, the developing countries would 

also need the technological expertise of the industrialised 

nations. Nevertheless, any arrangement which sought to label 

the Third World as perpetual producers of raw materials for 

the factories of Europe would not appear to be in the interest 

of the developing countries. 

1.5· From what has been said во far, it stands to reason 

that a customs union or a free-trade area incorporating all the 

overseas territories which were in special relationship with 

the Member States of the European Economic Community would not 

be in the former's interest. 

By "Association" the Six reached a compromise in meeting 

France's demand that her overseas territories be linked with the 

Economic Community. Part IV (Articles 131-136) of the EEC Treaty 

contains the provisions relating to this Association. Article 131 

provides, inter alia: "The Member States agree to associate with 

the Community the non-European countries and territories which 

have special relations with Belgium, Trance, Italy and the 

Netherlands", and that "the purpose of this association 

shall be to promote the economic and social development 

of the countries and territories and to establish 

close economic relatione between them and the Community as a 

whole." Under the provisions of Part 17 of the Treaty and an 

Implementing Convention^ annexed thereto, the Six undertook to 

extend to the overseas territories concerned all tariff measures 

2. A new text became necessary because of the enlargement 

of the Community with effect from 1 January, 1973· 

3. This Convention was concluded by the Six original 

Member States; the overseas territories, having 

no international personality at that time, were 

not signatories. 
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which the S±x were to apply to themselves. In other words, 

during the transitional period scheduled to end on 

31 December, 1969» the products of the Associated States would 

enter the markets of the Member States duty-free. But the 

Associated States were to retain their respective rights to 

impose import duties on the products from the Economic Community. 

It was thought that this option to apply reciprocal treatment 

to imports from the Member States of the Economic Community, 

would be discreetly applied if only this would have the effect 

of protecting the infant industries of the Associated States and 

at the same time guarantee a maximisation of imports duties 

which were needed for development projects in the Associated 

States. 

The inclusion in the EEC Treaty of a Common Agricultural 

Policy was primarily aimed at the protection of the Community's 

agricultural population against external threats. Basically, 

the protectionist aspect of the Common Agricultural Policy would 

seem to have been directed against entry into Europe of the 

agricultural products of North America, New Zealand and Australia 

whose agriculture was better organised than that of the Community. 

The Associated States are predominantly agricultural countries 

and any policy which sought to bar the unrestrained entry of their 

goods into the market of the Member States would defeat the 

concept of Association and must therefore not be encouraged. 

1.6. Africa has the reputation of containing a large number 

of the world's poorest States. Most of these countries have 

populations which live very close to, and in a few cases, below 

the subsistence level. If the aims and objectives of the 

Association were to be realised, it was important that the 

interests of the Associated States on the one hand, and of the 

Member States on the other, be well protected by the provisions 

of the Agreement regulating their relations. 
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The original Convention came out as an "Implementing 

Convention" annexed to the EEC Treaty. The said agreement came 

into force on 1 January, 1958» and remained so until 31 December, 

1962. Under the Implementing Convention, the economic objectives 

outlined earlier were to be put into effect amongst the Member 

States of the European Economic Community. The overseas 

territories whose interests were affected by the Implementing 

Convention were not signatories for reasons already stated. 

The metropolitan countries accepted responsibility for the 

due implementation of the provisions of the Convention in their 

respective dependencies. Consequently, the Member States 

undertook to bolster the development efforts of the overseas 

territories by means of financial and technical co-operation. 

In accordance with Article 1 of the Implementing Convention, 

a Development Fund was set up "into which the Member States 

shall, over a period of five years" pay their annual 

subscriptions which amounted to US $581.25 million. Of this 

amount, France and the Federal Republic of Germany were each 

to contribute $200 million; Belgium and The Netherlands, 

$70 million each; Italy's assessment was $40 million and 

Luxembourg, $1.25 million. It is noteworthy that at the expiry 

of the Implementing Convention (1 January, 1958 - 31 December, 1962), 

the overseas territories of France had benefited to the extent 

of 87% of the European Development Fund (hereinafter referred to 

as the EDF) set up under the Convention. 

1.7· When the Implementing Convention came to an end, the 

need to negotiate a new Agreement arose. In view of the fact that 

the overseas territories had attained political independence as 

at the expiry of the Implementing Convention, negotiations 

leading to the signing of a new Convention were now to be held 

between the Member States on the one hand and the Associated 
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States on the other. By a decision, of the Council on 25 February, 

196*, those overseas territories which had not gained their 

political independence were to continue to he associated with the 
¿L 

Economic Community. The Yaounde Convention was concluded on 

20 July, 1963, and саше into force on 1 June, 1964·. It was 

scheduled to run for five years (1 June, 1964 - 31 May, 1969). 

Basically, the Yaounde Convention had the ваше objectives as the 

Implementing Convention. Under the new Convention, the £0? was 

increased to 730 units of account. Of this, $620 million 

represented non-reimbursable grants and $46 million soft loans to 

the Associated States. The European Investment Bank (EIB) an 

Institution of the European Economic Community responsible for 

mobilising funds for regional development within the Member States 

departed from its usual practice and extended loan facilities to 

the Associated States. In all, the EIB allocated f64 million 

for loans to the Associated States and $16 million to those 

overseas territories which had still not obtained their political 

independence. Of the total EDF facilities allocated for the 

duration of the First Yaounde Convention (1 June, 1964 -

31 May, 1969), it has been estimated that 7796 thereof was in 

favour of ex-French colonies (Associated States). 

1.6. From the analysis of events leading to the conclusion 

of the First Yaounde Convention, it is to be noted that the said 

Convention did not come into force until 17 months after its 

signature. Annex 1 to the Convention was a declaration by the 

Member States and Associated States relating to the transitional 

provisions for the period between 1 January, 1963 and 1 June, 1964, 

the date of entry into force of the Convention. Under the 

declaration, the Member States and the Associated States undertook 

4. Council decision: J.O. 1472/64. 
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to proceed with the "abolition amongst themselves of customs duties 

in accordance with the system in force on 31 December, 1962."^ 

Import quotas imposed on goods from the Member States and those 

imposed on the products of the Associated States by the Member 

States were guaranteed to remain at the level fixed for 1962 as a 

result of the application of the EEC Treaty. An important 

transitional provision concerned the Community's Common 

Agricultural Policy by which the Community undertook to "take the 

interests of Associated States into consideration as regards 

products which are similar to and competitive with European 

products."' The effect of the transitional provisions was to 

maintain the continuity of the measures initiated in course of 

the life of the Implementing Convention. The Member States and 

Associated States, signatory to the First Yaounde Convention, 

according to the transitional provisions were to "refrain from 

taking any measures which would be contrary to the said Convention."' 

1.9· It would be recalled that Great Britain was one of the 

countries invited to a preparatory conference on the possible 

formation of an economic bloc and an eventual political 

integration of the countries which would 6ign and ratify a treaty 

that might eventually emerge. The invitation to Great Britain 

was not an accident of history. The late Sir Winston Churchill 

was on record as having supported the idea of a strong and unified 

Europe in the wake of the eruption of the cold war. Britain had 

also participated in earlier conferences at The Hague to examine 

the modalities of a "United States of Europe". Consequently, the 

5· Article 1 of Annex 1 to the Yaounde Convention. 

6. Article 2. 

7. Article 3. 

8. Article 5. 
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disappointment caused by her failure to respond to the invitation 

of the Six must have been imponderable. After flirtations with 
g 

.her partners of the European Free Trade Area, Britain at long 

last in 1963 decided to return to the negotiating table with the 

Six. The notorious French veto against British entry on that 

occasion frustrated the hopes of those Member States, especially 

the Benelux States, which found in British entry, a grand 

opportunity for revitalising their plans for a possible Western 

European Union. 

Britain's initial negative reaction and her subsequent 

rejection by de Gaulle were not without far reaching international 

repercussions. The newly independent States of the Commonwealth 

whose economies were similar to those of the Associated States 

became suspicious of European intentions. They were wary to rush 

where Britain initially feared to tread. Militant Commonwealth 

African countries, notably, Ghana and Zambia, were not keen on 

Association as it was thought of in terms of neo-colonialism -

another form of imperialism. The hesitation by Commonwealth 

Africa was rather short-lived. 

In 1963« talks were initiated between Nigeria and the 

European Economic Community. After protracted negotiations, an 

Association Agreement was eventually signed on 16 July, 1966. The 

Lagos Agreement which was not ratified, re-echoed the aims and 

objectives of the Yaounde Convention though their institutional 

provisions were widely dissimilar. 

The East African Community comprising Kenya, Tanzania 

and Uganda, began their negotiations with the European Economic 

Community in February, 1964. A Convention was eventually signed 

on 26 July, 1968. The Arusha Convention, the name by which the 

East African Agreement is known, like the Yaounde Convention,was 

9. Denmark, Ireland, Norway, Sweden, Switzerland. 
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to run for five years, that is, until 31 May» 1969· A second 

Convention was concluded and came into force on 1 January, 1971· 

The latter was due to expire on 31 January, 1975· 

The East African and Nigerian Agreements offered the 

Community reverse preferences or duty-free entry of the EEC 

exports to the East African and Nigerian markets respectively. 

There has been criticism of this arrangement by the United States 

and other industrialised nations which are of the opinion that 

the policy of reciprocity might inhibit the entry of their own 

products into the markets of the Associated States concerned. 

1.10. At the expiry on 31 May, 1969 of the First Yaounde 

Convention, new negotiations were initiated between the Associated 

States and the Community. After a long period of heated 

negotiations, there eventually emerged on 1 July, 1969 a new 

Convention which came to be known as Yaounde 11. The new 

Agreement was not ratified until close to the end of 1970, coming 

into force on 1 January, 1971· Basically, the aims and objectives 

of the First Yaounde Convention were not departed from 

significantly. The EDF was increased to the round figure of 

$1,000 million. 

As in the case of the First Yaounde Convention, interim 

measures were taken by the High Contracting Parties pending the 

coming into force of the Second Yaounde Convention. The relevant 

Article of the Convention provides that "the Association Council 

shall take any transitional measures required until the new 

10 Convention comes into force." These transitional measures have 

proved more or less to be an extension of the commitments 

undertaken by the High Contracting Parties under the First 

Yaounde Convention. 

10. Article 62 (2) of the Convention of Association. 
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Under Yaounde II, the issue of reciprocity or reverse 

preferences has been clearly identified in Article 63 which, 

among other things, provides that the Community and the Member 

States would undertake to observe their obligations regarding 

trade with the Associated States as set out in the provisions 

11 
of the Convention. In that connection, "on the grounds of 

international obligations applying at the time of the entry 

12 
into force of the Treaty", the Associated States "may consider 

themselves not yet able to offer the Community the reciprocity 

1 ъ 
provided for by Article 3(1)"· The High Contracting Parties 

by Article 63(3) undertook to re-examine the situation within 

a period of three years after the entry into force of the 

second Convention. 

The Content of the Convention of Association 

1.11. Although this study is basically focussed on the 

institutional provisions and the legal problems of association, 

it is considered necessary to present a summary of the content of 

Yaounde II, (hereinafter referred to as the Convention of 

Association). A general idea of the provisions of the Convention 

formulating the relationship between the EEC and the Associated 

States would assist the reader to appreciate a subsequent analysis 

of the institutions ani the legal problems that are identified. 

The survey may also help to understand observations relating to 

the negotiations between the enlarged EEC and the African, 

Caribbean and Pacific (ACP) States. 

11. Articles 2 & 6 of the Convention of Association. 

12. Article 63. 

13· Article 3(1) provides: 

"Products originating in the Community shall 

be imported into each Associated State free 

of customs duties and charges having 

equivalent effect." 
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The main object of the Convention of Association, like 

the Implementing Convention and the First Yaounde Convention 

before it, is the promotion of economic and social co-operation 

between the EEC and its Member States on the one hand, and the 

Associated States on the other. The concept of association 

clearly lends support to the proposition that the co-operation 

that emerges between the industrialised nations and the 

developing countries should lead to an improvement in the living 

standards of the nationals of the Partners concerned. Article 1 

of the Convention of Association provides: "The provisions of this 

Convention have as their object the promotion of co-operation 

between the Contracting Parties with a view to furthering the 

economic and social development of the Associated States by 

increasing their trade and putting into effect measures of 

financial intervention and technical co-operation." Furthermore, 

"by these provisions, the Contracting Parties intend to develop 

their economic relations, to strengthen the economic structure 

and economic independence of the Associated States and promote 

their industrialisation, to encourage African regional 

co-operation and contribute towards the advancement of 

int ernat i onal trade." 

The laudable aims and objectives of the Association are 

spelt out in five sections referred to as "Titles". Title I 

deals with Trade; Title II - Financial and Technical 

Co-operation; Title III - Right of Establishment, Services, 

Payments and Capital; Title Г - The Institutions of Association 

and Title V - General and Final Provisions. In addition to 

these, there are annexed to the Convention of Association, ten 

protocols which spell out exceptions to certain key provisions 

and also important subjects dealing with immunities, 

privileges and ralee of procedure. Protocol 8 relates to the 
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Statute of the Court of Arbitration which is taken up in 

Chapter 2' of this study. At this stage of the study, the 

content of the first three sections or titles will be approached 

in greater detail than the sections dealing with the Institutions 

of Association and the General and Pinal Provisions. As stated 

earlier, though our main study is directed to the institutional 

provisions and legal considerations, it is suggested that an 

analysis of the first three sections of the Conventions of 

Associations will lay the foundation for an analysis of the 

Institutions of Association in Chapter 2. Relevant provisions 

of the Protocols and those coming under General and Final 

Provisions will be referred to where necessary. It has to be 

borne in mind that an arbitrary separation of the institutional 

provisions from an analysis of the sections on Trade, Financial 

and Technical Co-operation, Right of Establishment, Services, 

etc. is impracticable. The Institutions are meant to service 

the Association and would therefore be referred to in connection 

with all other sections where necessary. 

T r a d e ; 

1.12. The Convention of Association makes provision for the 

creation of a free trade area between the EEC and each Associated 

State. The concept of the free trade area allows for the duty-free 

admission into the Community of products originating in the 

Associated States subject to certain exceptions. It ensures that 

concessions applicable to the products of the Associated States 

are not on more favourable terms than concessions applied among 

Member States to the products originating in their territories. 

A list of products to which the duty-free concessions apply 

includes coffee (unroasted), fresh pineapples, desiccated coconut, 

tea, uncrushed pepper, vanila, cloves, mutmegs and cocoa beans. 

All other products which are not included in the list are to 

attract duty at rates applicable amongst Member States. The 
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Convention of Association also provides for a levy free accesa 

of products from the Associated States. Exceptions to this 

general rule are found in a list annexed to the БЕС Treaty. 

This list is reviewed periodically within the framework of 

provisions laid down with regard to market organization. The 

14 
key Article which also provides for exceptions to the general 

rule states: "Products originating in the Associated States 

shall, on importation into the Community, be admitted free of 

customs duties and charges having equivalent effect, but the 

treatment applied to these products may not be more favourable 

than that applied by the Member States among themselves" and 

that the foregoing provisions (a) "shall not, however, prejudice 

the import treatment applied to such products listed in Annex II 

of the Treaty as come under the common organization of the market 

15 
within the meaning of Article 40

 J
 of the Treaty; (b) products 

subject, on importation into the Community, to specific rules as 

a consequence of the implementation of the common agricultural 

policy." 

In order to regulate the marketing of the products of the 

Associated States, the Convention of Association stipulates that 

consultations may be held between Member States and Associated 

States at the level of the Association Council to determine 

"case by case" the sort of treatment to be accorded to imports 

of each or group of products in which the Associated States have 

an economic interest. The criteria for the determination of 

economic interest have been the subject matter of acrimonious 

debates between representatives of the Associated States and 

the Community. It now appears that the Community is able to 

abandon its traditional view of existing economic interest in 

favour of "existing and potential" interest. Although there is 

14. Article 2. 

15. Article 40 of the EEC Treaty relates to the Common 

Agricultural Policy (CAP) of the Community. 
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an understanding that treatment accorded to products originating 

in the Associated States shall be more favourable than what is 

applied to similar products originating in third countries, the 

Community reserves the right to refrain from according special 

treatment to the importation of a particular product if such 

importation is not justified by the economic situation within the 

Member States of the Community. It is not impossible in such 

circumstances that the economy of an Associated State could be 

adversely affected where production targets are planned in 

anticipation of the needs of the Community. But there appears to 

be a safeguard provision which states that "in such an event, the 

Community undertakes in the framework of the new treatment to 

maintain advantages for the Associated States comparable with 

16 those they enjoyed previously." 

1.13· In return for concessions granted by the Community, the 

Convention of Association stipulates that the Associated States 

"shall extend to the Community the most favourable treatment 

applicable to third countries. Products originating in the 

Community are to be admitted into the markets of the Associated 

States free of customs duties and charges having equivalent 

17 effect." ' An Associated State may however retain or introduce 

duties if in the opinion of the Associated State, retention 

or introduction as the case may be, of such duty is necessary 

to meet its development needs or are "intended to contribute to 
1S 

their budgets." The foregoing provision relates to reciprocity 

or reverse preferences - a subject which has been widely discussed 

of late by the African, Caribbean and Pacific (ACP) Statee with 

the Community in course of their negotiations. As Ellis, Marsh 

16. Article 3(3), Protocol 1. 

1?. Article 3· 

18. Ibid; see also Protocol 2. 
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and Ritson have correctly observed, there appears to be 

"two distinct aspects of the preferential treatment by the 

Community to trade within the context of Association: (a) the 

rates of nominal trade preferences for the non-ACP products 

implied by duty free access. These equal the rates of the 

Common External Tariff (CET) for those commodities. The 

CET thus roughly measures the extent to which Associates are 

favoured over third countries in EEC markets; (b) the preferences 

negotiated under Protocol 1 of the agreements, case by case for 

19 CAP products." y The following neatly summarises the Community's 

Common Agricultural Policy (CAP) vis-a-vis the Associated States: 

"The preferences on CAP commodities are essentially arrangements 

which are not allowed to constitute a threat to Community's 

producers but which give the Associates a head start in competing 

for whatever residual market there is in the Community, once 

20 local production has been sold." 

1.14. It is a cardinal concept of the Association that the 

Associated States shall not discriminate against the products 

21 of a Member State in favour of another. Thus where an 

Associated State applies levies in respect of its exports to 

a Member State or customs duties respecting imports originating 

in one Member State, such measures must not "give rise to a 

de jure or de facto, to any direct or indirect discrimination 

22 between Member States." Furthermore, in conformity with the 

concept of the free trade area, each Associated State or Member 

State is requested to refrain from any measures or practice of 

19· Ellis, Marsh and Ritson: Farmers and Foreigners, 

Overseas Development Institute Ltd., 1973» p.11. 

20. Ibid. 

21. Article 3(3) of the Convention of Association. 

22. Article 4. 
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an internal fiscal nature which may directly or indirectly amount 

to a discrimination in favour of its own products to the detriment 

of similar products originating in the territory of another High 

Contracting Party. The Community undertake not to apply any 

quantitative restrictions or measures having equivalent effect to 

the products originating in the Associated States other than 

24 those that are applied by the Member States among themselves. 

Subject to the undernoted conditions, the Associated States are 

on their part expected not to apply any quantitative restrictions 

or measures having equivalent effect to imports originating in 

Member States: 

(i) The Associated States are at liberty to apply 

quantitative restrictions or measures having 

equivalent effect together with tariff measures 

to help them meet their development needs; 

(ii) These measures may be applied to imports 

originating in the Member States to offset 

the balance of payments difficulties of the 

25 Associated States. y 

In the application of the measures outlined, the Associated 

States are to be deemed not to have contravened the provisions 

relating to the nde facto or de jure discrimination" between 

26 Member States. In an Associated State where imports to its 

territory is the monopoly of a State Trading Corporation, the 

Associated State is requested under provisions of the Convention 

to ensure that the Trading Corporation observes the provisions 

relating to non-discrimination against the products of a 

27 
Member State. ' The foregoing are without prejudice to the rights 
and obligations of Member States or Associated States flowing 

23. Article 5 of the Convention of Association. 

24. Article 6. 

25. Article 7. 

26. See Article 7(3). 

27. See Article 7(4). 
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from one or more international agreements respecting similar 

transactions. Finally, the above provisions are not to 

"preclude prohibitions or restrictions on imports, exports or 

transit justified on grounds of public morality, public policy, 

public security, the protection of national treasures possessing 

artistic, historic or archaeological value or the protection of 

29 industrial or commercial property." 

1.15· With regard to Trade Policy, the Convention of Association 

provides that the Associated States should apply the most favoured 

nation treatment to the products originating in the Community. 

Exports from the Associated States into the markets of the 

Community are not to be less favourably treated than similar 

30 products originating in third countries. The Associated States 

may also maintain or establish among themselves customs unions 

or free trade areas or conclude among themselves agreements 

31 relating to economic co-operation. As regards the relationship 

between an Associated State and a third African country - maintenance 

or establishment of free trade areas or the conclusion of economic 

agreements - the Associated State must ensure that the provisions 

relating to the rules of origin are not contravened and are 

compatible with the provisions of the Convention of Association. 

If a High Contracting Party, signatory to the Convention, intends 

to conclude a co-operation agreement with a third country and 

discovers that such an agreement is likely to have an adverse 

effect on one or more High Contracting Parties, the latter should 

32 

be informed accordingly. In these circumstances, consultations 

may be held at a meeting of the Association Council. Safeguard 

provisions enable the Member States and Associated States to resort 

28. Article 8. 

29. Article 9. 

30. Article 11. 

31. Article 12. 

32. Article 14. 
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to protective measures in the event of a deterioration in their 

economic situations as a result of serious disturbances in a 

particular sector of their economies or any event which adversely 

33 
affects their foreign exchange position. 

Before leaving the subject of trade policy, reference, 

albeit brief, may be made to the regime of originating products. 

Article 10 of the Convention of Association provides: "The 

concept of 'originating products' for the purpose of implementing 

this Title and of the methods of administrative co-operation 

relating thereto, defined pursuant to the Convention of Association 

signed at Yaounde on 20 July, 1963 shall continue to apply." The 

relevant Article merely refers to Protocol 3 of the Yaounde 

Convention which empowers the Commission to prepare a draft which 

forms the basis for laying down a definition of "originating 

products." This has proved to be an intractable assignment as there 

has been divergent views on what is the connotation of the concept. 

As would be expected, the Associated States are inclined to so 

define the term that more of their products - manufactured, 

semi-manufactured and unmanufactured - would enter the Community 

35 

market with the resultant stepping up of their export earnings.^ 

The Community tend to stick to a restricted construction and say 

that the regime of originating products is merely an aid to the 

interpretation of their customs regulations. Be that as it may, 

one aspect of the concept on which all Parties are agreed is that 

no third countries should take undue advantage of the relationship 

between the Associated States and the Community and cause 

33· Article 16. See the problem of the importation of 

banana from Somalia into the Community, sugar originating 

in the Associated States - 9th Report on the Activities 

of the Association Council, pp.4-7 et seq. 

34-. See, generally, the 8th and 9*η Reports on the Activities 

of the Association Council. 

35· See Chapter Г - Reflections on the Negotiations. 
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unauthorised products to flood the markets of the Community.^' 

The African, Caribbean and Pacific (ACP) States have insisted on 

a more liberal interpretation of the concept, leading to a 

maximisation of their export receipts. It remains to be seen at 

the end of the current negotiations what the content of the, regime 

of originating products is sixteen years after the conclusion of 

the Implementing Convention! 

1.16. It appears that the general pattern of trade to be followed 

by Member States and Associated States is "aimed to deflect the 

import trade of the Associated States from a single source of supply 

(France, for most Associated States) to more diversified sources"5' 

but as submitted by Broad & Jarrett, "the diversification of trade 

away from the former colonial states concerned - Belgium, France, 

Italy - has on the whole been slow, though there has been some 

tendency for Germany and the Netherlands to trade with these 

•58 countries."^ Nevertheless, "both the pattern of established trade 

plus the fact that French and Belgian companies are already well 

established in the markets and the smallness of the markets 

discourages greater penetration by other industrialised suppliers."^7 

As a result of the enlargement of the Community and the possible 

extension of association to a larger group of developing States, 

it is to be expected that all the Member States of the Community 

will have greater impact on the Third World than has hitherto been 

the case. 

36. Ibid. 

37· See P.N.C. Okigbo, Africa and the Common Market, 

London (1967), p.5. 

38. See Broad and Jarrett, Community Europe Today, 

London (1972), p.224. 

39. Ibid. 

40. See Chapter 17 of this study - Political and Economic 

Considerations, more particularly, sections on industrial 

co-operation, stabilisation of export earnings and 

agriculture. 
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Financial and Technical Co-operation: 

1.17· The policy of Financial and Technical Co-operation entails 

the participation in measures directed towards the promotion of 

the socio-economic development of the Associated States. Under 

the provisions of the Convention of Association, the Community 

4-1 
supplements the development efforts of its African Partners. 

АБ indicated earlier, the amount of aid earmarked under the 
¿Lp 

Convention of Association was $1 billion. The European 

Development Fund (EDF) Committee of Experts is responsible for 

the administration of the amount placed at its disposal. The 

European Investment Bank (EIB) was to participate in these aid 

programmes to the extent of 90 million units of account. Details 

of the various schemes J to which the EDF and the EIB facilities 

are to be applied are: 

economic and social infrastructure; diversification 

of the productive sectors of the Associated States; 

prpmotion of industrialisation and agricultural 

development ; technical co-operation relating to 

investments, market promotion for the enhancement 

of the sale of the products of the Associated States; 

encouragement of integration schemes and concerted 

approach to the solution of development problems 

peculiar to the Associated States. Other schemes 

are regional co-operation among Associated States 

and neighbouring States not necessarily signatories 

to the Convention of Association. A reserved 

fund was created under the provisions of the 

Convention of Association and earmarked for meeting 

unforeseen contingencies such as famine, floods 
45 and drought. J 

41. Article 17. 
42. See para. 1.10 supra. 
43. Article 18. 
44. Article 19· 
45· On account of resolutions passed by the Parliamentary 

Conference in Rome, 1974·, it is understood that a 
substantial part of the reserve fund was applied to 
the alleviation of the effects of the Sahel drought. 
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Although the EDP and EIB are basically not Association Institutions, 

their transactions may give rise to legal considerations involving 

the High Contracting Parties and or the Institutions of the 

Association. These are taken up under banking problems at a later 

46 stage of this study. 

1.18. Investments considered desirable for the administration 

47 of financial and technical aid ' may relate to:-

(i) the industrual sector and tourism; 

(ii) rural development projects directed towards 

stepping up the productivity of the rural 

population; 

(iii) diversification and the accelerated 

implementation of short-term development plans; 

(iv) applied research within the framework of 

integrated projects; 

(v) investment in educational infrastructure, 

48 industry and handicrafts. 

Examples of the practical application of these provisions are: 

a farming institution at Louga, Senegal; a rural school at 

Toumousine, Upper Volta; port improvements at Pointe à Pitre, 

Guadeloupe, to mention only a few. 

It is also the policy of the Community to assist the 

Associated States in developing their techniques in the field 

of planning including the method of investigation and interpretation 

of data for compiling feasibility studies, reports and files. 

Under the provisions of the Convention of Association, it is 

expected of the Community to help the Associated States to promote 

economic, technical and commercial studies in their respective 

49 territories. This presupposes research into and the promotion 

46. See para. 4.35» et seq. 

47. See Article 19 et seq. of the Convention of Association. 

48. Ibid. 

49. Ibid. 
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of managerial skills and the assumption of duties in the 

supervisory grade by nationals of the Associated States. 

1.19· An EEC pronouncement at an early stage of the Association 

has created the impression that financial and technical co-operation 

initially could not be divorced from political influences. The 

Commission, in 1963, declared that "the principle of the unity of the 

Community'Б political aid is fully preserved?·
7
 It would then 

appear that under the Convention of Association the Associated 

States had very limited scope for participation in decisions 

relating to the ail mini strati on of the aid programmes. Nevertheless, 

as the Associated States acquired experience in various sectors, 

it became evident in the course of the enforcement of the provisions 

of the Convention of Association that they now "have a less 

passive role to play in the administration of assistance than in 

1958 (under the Implementing Convention)'' when the Commission had 

sole responsibility."-' The Commission has still retained the 

responsibility for the initiation and administration of the major 

projects financed by EDP and "where loans are made on normal terms 

53 
by the European Investment Bank, the Commission must be consulted."^ 

Furthermore, the practice has been to entrust the development 

process to a Committee of the EDP experts from Member States and a 

member representing the Commission. At the level of decision 

making, the role of the Associated States has been minimal. The 

Associated States submit their development programmes which are 

scrutinized and appraised by the EDP experts who subsequently 

study feasibility reports submitted on behalf of the Associated 

State concerned. Nevertheless, the administration of the aid 

programmes has one commendable feature: co-operation between the 

Community and the Associated States in this field is characterised 

50. EEC Commission Information Memo. Ρ 23/63, p.14. 
51. Parenthesis, supplied. 
52. Okigbo, op. cit., p.66. 
53. Ibid. 
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by strict adherence to the principles of financial control 

resulting in the productive application of funds to the 

implementation of approved programmes and projects.^ 

Eight of Establishment. Services, Payments. 
Movement of Capital: 

1.20. Right of establishment may better be referred to as the 

privilege to establish or invest in an Associated State. 

According to the provisions of the Convention of Association, 

the nationals and companies of the Member States are to be placed 

on a footing of equality by the Associated States as regards the 

establishment of business undertakings in the territories of the 

Associated States.'''' A national or company of a Member State 

may engage in and exercise self-employed activities in an 

Associated State. It may also set up agencies, branches or 

subsidiaries of companies with their head offices ordinarily 

domiciled in the territories of Member States. The privilege 

also relates to services "normally provided against remuneration 

other than provisions relating to trade, the right of establishment 

or movement of capital." Services may include activities in the 

industrial field or the undertakings of artisans, the liberal 

57 professions "excluding the activities of employed persons."^ 

Conpanies which may be considered competent for purposes of these 

privileges may either be limited liability companies or incorporated 

partnerships and co-operatives duly established in accordance with 

the statutory provisions of the Companies Code of the relevant 

Member State. 

Again, with regard to the right of establishment, the 

Associated States are requested not to discriminate between the 

54. See generally, the 8th and 9th Reports on the activities 
of the Association Council. 

55· See Articles 31 st seq. of the Convention of Association. 

56. Article 33· 

57. Article 34. 

58. Article 35· 
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nationals or companies of the Member States intending to promote 

their business in the territories of the former.-'" They must also 

ensure that equal treatment is extended to entrepreneurs from 

Member States seeking to invest in the territory of an Associated 

60 
State. But the companies or nationals of a Member State may only 

benefit from these concessions in so far as the Member State to 

which they belong grants similar privileges to the nationals and 

6Ί 
companies of the Associated State. This provision which is 

based on reciprocity has proved to be a white elephant and need 

hardly be commented upon at length. The companies and nationals 

from the Associated States do not have the capital and expertise 

to exploit the reciprocal opportunities offered by the Member 

States within the framework of the provisions of the Convention 

of Association. It is inconceivable, for instance, that a Member 

State whose nationals and companies are established in the 

territory of an Associated State may be willing to offer contracts 

in the construction sector to nationals and companies of the 

Associated State. In the event of an Associated State extending a 

favourable treatment to nationals or companies of third countries, 

that Associated State is expected to accord similar privileges to 

the companies and nationals of Member States and other Associated 

States. However, if such favouraDle treatment is in respect of 

transactions or projects connected with regional co-operation, 

economic agreements and the like, the Associated State need not 

extend the same level of treatment in favour of a Member State 

or an Associated State which is not a participant in the regional 

co-operation projects and, etc. 

59· See Articles 32 and 33· 

60. See Articles 31-35 of the Convention of Association. 

61. Ibid. 
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1.21. There ів no doubt that it is the intention of the 

62 

Contrasting Parties to encourage intra-Africen co-operation 

along the promotion of equal opportunities for the nationals 

-and companies of the Member States within the territories of 

the Associated States. The problems of the "right of 

establishment" under the Convention of Association are similar 

to those encountered by the Six in course of the implementation 

of the EEC Treaty. But it would appear that under the 

Convention of Association, the provisions relating to the 

"right of establishment" serve to help open the doors of the 

former F̂rench colonies to all other Member States. ' 

The movement of capital, repatriation of profits and the 

provision of funds to meet repayments relating to trade are 

dealt with at length by the Convention of Association. The 

principle is that if investors are to be encouraged to undertake 

financial risks, they must be assured that their capital and 

other funds are as mobile as they were prior to investments 
64· 

in an Associated State. Again, the Member States want to be 

assured that financial obligations undertaken by Associated 

States are promptly honoured and that creditors or beneficiaries 

in the territories of the Member States do not have a raw deal 

on account of the failure to repatriate funds due to them from 

the Associated States. The relevant provisions of the 

Convention of Association stress the need for the liberalisation 

or movement of goods, services, capital and persons. ̂  

62. The Associated States have derived much inspiration 

from this concept. The ОСАМ and other regional 

efforts amongst the Associated States are proof of 

this opinion. 

63· West Germany has made a tremendous impact on the 

Associated States - see particularly, development 

projects in Togo, the Cameroons, etc. One of the 

major projects sponsored by West Germany is the 

building of a harbour in Lome, Togo. 

64. See Article 37 et seq. 

65. Article 37· 
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Mention may also Ъе made at this stage of the requirement 

that the Associated States should make available, convertible 

currency to meet their amortization commitments in respect of 

loans granted by the EDF or EIB. This is an important provision 

which is discussed again in Chapter 3 of this study. The 

Associated States are expected to ensure the repayment of loans 

and also advances granted to "bodies whose function it is to 

alleviate the consequences of currency fluctuations and the 

prices of products." Finally, the Associated States are to 

make every endeavour to ensure that suitade exchange arrangements 

are provided for investment opportunities and for current 

payments that may arise from these arrangements. ' In respect of 

investments, transfers and repatriation of other funds relating 

to work undertaken by nationals or companies of Member States 

in the territories of the Associated States, the beneficiaries 

are to be treated by the Associated States on a footing of 

equality, ensuring that no particular national or company is 

68 
singled out and discriminated against. 

gq 
The Institutions of Association:

 ? 

1.22. The following are the Institutions of the Association: 

The Association Council assisted by the Association Committee, 

the Parliamentary Conference and the Court of Arbitration of the 

Association. The functions of the Institutions are dealt with 

in greater detail in Chapter 2 of this study. 

66. Article 38. 

67. Article 39. 

68. See Article 39(2) of the Convention of Association. 

69. See Articles 44—55· See also Chapter II of this study. 
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General and Final Provisions, etc.; 

The Convention of Association makes no provision for 

amendments but the operations of the Association may be 

re-examined periodically - the first such review to take place 

not later than three years after the coming into force of the 

70 Convention of Association.' The Community or an Associated 

State may terminate the Convention of Association in respect 

of each other upon giving six months' notice to the Parties 

71 concerned. The duration of the Convention of Association 

is five years calculated from the date of its entry into force 

72 
the expiry date is 31 January, 1975· 

1.23. The protocols annexed to the Convention of Association 

73 

deal with a variety of subjects contained in the main provisions.'·^ 

Others which deal with specific subjects which are taken up in 

greater depth are outside the main provisions of the Convention 

of Association. Particular reference may be made to Protocol 3 

which states that if difficulties arise in respect of the 

disposal of a specific line of products in an Associated State, 

the Associated State may initiate consultations in the Association 

Council with the representatives of the other High Contracting 

Parties with a view to taking necessary measures to arrest 

inconsistencies in the marketing of the product so affected. 

Hesort may be had to the suspension of importation of the products 

for a limited period. There is provision for consultation at the 

70. Article 63. 

71. Article 64. 

72. Article 61. 

73· As Irotocol Jüo.1 - concerning the implementation of 
Article 2(2) of the Convention of Association; 
Protocol No.2 - concerning the implementation of 
Artiole 3; Protocol No.4 - concerning the 
implementation of the Convention of Association and 
the establishment of international agreements on the 
granting of generalized preferences, etc. 
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Association Council level and any Member State or Associated. 

State may exercise its rights under the provisions of the 

Convention by requesting such consultation.' 

With regard to international obligations accepted by 

Member States and Associated States as a result of their being 

signatory to Treaties or other international Agreements, more 

particularly in respect of the scheme of generalised preference 

within tie framework of the United Nations Conference on Trade 

and Development, the High Contracting Parties have undertaken 

that the provisions of the Convention of Association "do not 

conflict with a general system of preferences."''' Furthermore, 

the provisions of the Convention of Association, especially those 

dealing with trade and trade policy shall not operate to prevent 

76 
the Associated States from participating in such schemes. 

The other Protocols as stated earlier relate to the implementation 

of specific provisions, e.g. quantitative restrictions and measures 

77 
having equivalent effect;" concerning the measures to be taken 

with regard to tropical products;' the administration of 

79 80 

Community aids;'' concerning the value of the unit of account; 
81 

on privileges and immunities; and concerning the operating 
go 

expenses of the Institutions of the Association. 

74·. Article 2(3) of Protocol Νο.3· 

75. Protocol No.4-. 

76. Ibid. 

77. Protocol N0.3. 

78. Protocol N0.5. 

79. Protocol N0.6. 

80. Protocol N0.7 provides that: 

"The value of the unit of account used to 

express sums in the Convention of Association or 

in the provisions adopted in the implementation 

of this Convention shall be 8. 88867088 grams of 

fine gold." 

81. Protocol No.9· 

82. Protocol N0.IO. 
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The ^"larsed Community and ita Hepercusaions 

1.24. On January 1, 1973, Great Britain, Ireland and Denmark
 3 

Ъесаш Members of the European Economic Community. 'Vith her 

accession to the Treaties of Home and Paris as the legal bases 

of her membership of the Community, Great Britain, the largest 

single new-comer, was under treaty obligations to accept the 

Community's Common External Tariff (CEP). One of the effects 

of this is that Britain must apply the CEP against third countries, 

that is to say, against every other non-Member of the European 

Economic Community, not excluding her Commonwealth Associates. 

In other words, Britain's entry into the EEC would give rise to 

a complete demolition of the Commonwealth Preferential Scheme 

by which products from the Commonwealth entered the British 

market under a special arrangement having the effect of 

84-
preferential access. Consequently, Commonwealth countries which 

are neither members of the Community nor Associated States, would 

cease to enjoy any preferences by 31 January, 1975, that is to say, 

at the end of the transitional period granted to the new Member 

States. It is only to be expected that if Britain's traditional 

trade partners of the Commonwealth wanted their products to 

continue to enter Britain, they would have to seek special 

relations with the European Economic Community of which Britain 

now is a member. 

The overall effects, in the absence of any special 

relationship would be that while tariffs on exports from the 

Commonwealth to the British market would be considerably higher 

than heretofore, those on the same products entering Britain 

and originating in the territories of the competitors of the 

83· It had been expected that Norway would also accede 

to the Treaty of Rome, thus bringing up the membership 

of the Community to ten. As a result of a referendum 

held in that country (1972), Norway decided against 

joining the Community. 

84. See para. 3.2 of this study, (note 3). 
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Commonwealth countries would be abolished if these competitors 

are signatory to any of the Conventions of Association. The 

direct result to the Commonwealth African, Caribbean and Pacific 

countries is that in the event of their remaining unassociated 

with the European Economic Community, their products would have 

to face higher tariffs. This situation will, no doubt, result 

in a deterioration in their competitive position vis-a-vis the 

Associated States which produce similar goods for export and 

whose economies are generally similar to those of the 

Commonwealth countries. 

1.25. With the enlargement of the Community, Great Britain 

together with her Partners of the EEC hold a dominant ' position 

in the import and export trades of the Commonwealth countries. 

Furthermore, it is noteworthy that the negotiations at the 

United Nations Conference on Trade and Development (UNCTAD) 

on the scheme of generalized preferences which the Third World 

countries had anticipated to achieve some measure of improvement 

in their export earnings, proved illusory. The ultimate effects 

of British entry and the scheme of generalized preferences on the 

trading interests of the Commonwealth countries was that these 

countries should seek some sort of association with the European 

Economic Community. Another significant point worthy of note 

is that the Commonwealth countries, should they lose the 

traditional British market for their products, would not be 

in a position to redesign or restructure their trade patterns 

without seriously dislocating their economies and frustrating 

development plans. And what is more, the European Economic 

Community has become not only an economic force, but also a 

virtual political giant which must be taken seriously rather 

than ignored. 

85· The combined population of the enlarged Community 

is aoout 25O million compared to U.c.Α., 200 million; 

U.U.3.S., 210 million; Japan, 110 million. 



In view of the serious implications of her entry into 

the Community, Great Britain has made frantic efforts in the 

course of the negotiations with the Six to obtain some special 

arrangements for preferential access to the enlarged Community 

in favour of those Commonwealth countries whose economies and 

exports are similar to those of the Associated States. 

1.26. The opportunity for association re-emerged in the form of 

three options open to the so-called Commonwealth "Associables". 

These options are contained in Protocol No.22 annexed to the 
an DO 

Treaty of Accession (Treaty of Brussels). ' As stated already, 

the Second Yaounde Convention (Convention of Association) and 

the Arusha Convention were each due to expire on 31 January, 1975* 

Under the Convention of Association, eighteen months before the 

expiry of the Convention, the Member States and the Associated 

States "shall examine the provisions that might be made for a 

further period." 7 It became a matter of urgency for the 

86. Other Commonwealth countries whose economies would be 

adversely affected are Australia and New Zealand who 

are Britain's traditional suppliers of dairy produce, 

wool and lamb. Here again, some special arrangement 

had to be found to offset the adverse effects on those 

countries of British entry to the EEC. 

87· The three options provided in Protocol No.22 axe:-

(i) "Participation in the Convention of Association, which 

upon the expiry of the Convention of Association signed 

on 29 July, 1969 will govern relations between the 

Community and the Associated African and Malagasy States 

which signed the latter Conventionj" 

(ii) "the conclusion of one or more special Convention of 

Association on the basis of Article 238 of the EEC 

Treaty comprising reciprocal rights and obligations, 

particularly in the field of trade;" 

(111) "the conclusion of trade arrangements with a view to 

facilitating and developing trade between the Community 

and those countries." 

88. Bee para. 1.9 supra. 

89. Artide 62. 
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High Contracting Parties to initiate negotiations for a renewal 

of (i) Yaounde Convention II and (ii) the Arusha Convention. 

In the event, the European Economic Community issued invitations 

to (i) the Associated States within the framework of the Yaounde 

Convention II; (ii) the Associated States under the Arusha 

Convention; and (iii) the so-called Commonwealth "Associables", 

all of whom were to consider their future relations with the 

Community within the context of one of the three options contained 

in Protocol No.22 annexed to the Treaty of Brussels. 

1.27. As the negotiations between Great Britain and the Six of 

the Community progressed, there were vigorous consultations amongst 

the Commonwealth Associables and various economic groupings, 

notably, the East African Economic Community, the Caribbean Free 

Trade Association on the possible effects on their various 

economies of a British entry. As a result of these consultations 

the Commonwealth African, Caribbean and Pacific "Associables" were 

able to assess their respective positions in terms of possible 

association with the Community. In the wake of the consultations 

amongst the Commonwealth "Associables", the Yaounde and Arusha 

Associated States were busily studying the effects of the 

enlargement of the EEC on Association especially the role of the 

EDF under a new Convention. Soon the consultations assumed 

intercontinental dimensions, giving rise to conferences under 

90 the auspices of the Organisation of African Unity. The Summit 

Conference of the African Heads of State and Government held in 

Addis-Ababa confirmed an eight-point Charter as a basis for the 

negotiations between a combined group made of the Associated States 

within the framework of the Yaounde Convention, the Associated States 

90. Meetings were held in Abidjan, Accra, Lagos and 

Addis-Ababa which resulted in a unified stance 

for the ACP States. 
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under the Arusha Convention and the Commonwealth "Associables" 

of Africa. Further consultations between the OAU on the one 

hand, and the Caribbean and Pacific "Associables" on the other, 

resulted in the formation of a solid negotiating group 

comprising the African, Caribbean and Pacific (ACP) States 

which with effect from July, 1973 undertook to take a common 

stand in negotiating and drawing up a common Convention with the 

enlarged European Economic Community. 

1.28. The negotiations between the enlarged European Economic 

Community on the one hand and the African, Caribbean and Pacific 

(ACP) States ware triggered off by an Information Conference 

convened by the Community in Brussels - 24-26 July, 1973· The 

purpose of this Conference was to exchange views as to what the 

Partners could accept as a basis for a future negotiation. As 

91 stated earlier, the position taken by the Community was a 

reliance on the three options of Protocol No.22 annexed to the 

Treaty of Brussels. At the said Conference the ACP States 

rejected the three options as the basis for any future 

negotiations and took the opportunity to table what has come to 

92 be known as the trinciples of Addis-Ababa. The Principles which 

viere re-echoed on 20 November, 1973 when actual negotiations 

began are as follows:-

(a) The principle of non-reciprocity in trade and 

tariff concessions given by the EEC; 

(b) the extension, on a non-discriminatory basis, 

toward third countries, of the provisions on 

the right of establishment; 

91· See para. 1.26 supra. 

92. The principles were drawn up in Addis Ababa 

prior to the Brussels Information Conference 

in July, 1973· 
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(c) the revision of the rules of origin must be 

formulated so as to facilitate the industrial 

integration of African countries and, in 

particular, they must grant the statue of 

original products to all goods which have been 

produced in one or several of the African 

countries (whether or not they are members of 

African groupings) or which have been processed 

in accordance with mutually accepted criteria, 

irrespective of whether or not they enjoy 

preferential relations with the EEC; 

(d) a revision of the provisions on the movements of 

payments and capital to take account of the 

objective of monetary independence in African 

countries and the need for monetary co-operation 

among African countries; 

(e) the dissociation of EEC financial and technical 

aid from any particular form of relationship 

with the EEC; 

(f) free and assured access to EEC markets for all 

African products including processed and semi-

processed agricultural products, whether or not 

they are subject to the common agricultural policy 

of the EEC; 

(g) the guaranteeing to African countries of stable, 

equitable and remunerative prices in EEC markets 

for their main products in order to allow them to 

increase their export earnings ; 

(h) any form of agreement concluded with the EEC should 

not in any manner adversely affect intra-African 

co-operation. 
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The above principles are a fundamental departure 

9-5 from the contents of the earlier Conventions. ̂  It would 

appear that whereas in the past, the Conventions were more 

or less on a basis of "take it or leave it", the current 

negotiations with the enlarged Community have been undertaken 

on a footing of equality and mutual respect for one another's 

sovereign status. The Convention of Association that will 

emerge from these negotiations should be a substantial 

improvement on previous agreements between the EEC of the 

one part and the Associated States of the other part. 

93· Examine this against the background of the 

content of the Convention of Association -

para. 1.11 et seq.. 
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C_H_A_P_T_E_H II 

INSTITUTIONAL PBOVISIONS 

Comparative Analysis of Institutional 

Provisions of the Yaounde Conventions 

2.1. Provisions of the two Yaounde Conventions in their material 
1 

particulars reveal no significant departures from each other. 

It is to be noted that Article 54- of the Second Convention 

which is on all fours with Article 52 of Yaounde I «mpowers the 

Association Council to "make any appropriate recommendation for 

the purpose of facilitating contacts between the Community and 

representatives of the various trades and professions of the 
2 

Associated States." 

2.2. Protocol No.8 annexed to the Second Convention spells out 

in 23 Articles, the Statute of the Court of Arbitration of the 

Association in conformity with Article 55(5) °f that Convention 

which provides: "The Statute of the Court of Arbitration is 

contained in Protocol No.8 to this Convention. On the proposal 

of the Court of Arbitration, the Association Council may make any 

amendment to the said Statute." The corresponding Article 51(5) 

(Yaounde I) makes provision for drawing up the Statute of the Court, 

1. The format of the Second Convention evinces a change 

in the numbering of the Articles. Thus, Article 4-1 

of Title IV of Yaounde II which relates to the 

President of the Association Council, corresponds 

to Article 39, Title IV of the First Convention. 

Article 43 (Yaounde II) replaces Article 41 (Yaounde I) 

and so on, and so forth. Article 54- of Yaounde II 

corresponds to Article 52 of Yaounde I. 

2. See Article 54- of the Convention of Association 

(Yaounde II). 
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a responsibility which was again reserved for the Association 

Council but makes no mention of Protocol No.8. The answer to 

this difference in content is to be found in the first phrase of 

Article 51(5)» the full provisions of which are as follows: 

"Within three months after the Judges are appointed, the 

Association Council shall lay down the Statute of the Court of 

Arbitration, on a proposal of that Court." It is to be noted, 

that whereas the Statute of the Court formed part of the Second 

Convention ae of the date of execution, the First Convention was 

signed by the High Contracting Parties before the instruments 

relating to the Statute were drawn up. The Protocol concerning 

the Court thus became one of the documents subsequently annexed 

to the Convention (Yaounde I). 

Other institutional provisions which, though an integral 

part of the Second Convention, were not annexed to the First 

Convention, are the provisions of Protocol No.9 concerning 

privileges and immunities relating to persons taking part in the 

work of the Association, property, funds and assets of the 

Co-ordinating Council, official communications,^ archives of 
Ç. 

the Co-ordinating Council and the staff of the Co-ordinating 
7 

Sec re t a r i a t . The important provision concerning the capacity 

of the Co-ordinating Council and the European Investment Bank 

to i n s t i t u t e and or defend legal proceedings before the Court 
Q 

of Arbitration of the Association is equally absent from the 

text of the First Convention. Finally, it is to be noted that 

whereas Article 53 (Yaounde I) speaks of "administrative expenses".* 

Article 55 (Yaounde II) refers to "operating expenses"* of the 

Institutions of the Association. The rules and regulations 

3. Article 1, Protocol No.9 annexed to Convention (Yaounde II). 
Ц-. Article 2. 

5· Article 6. 

6. Article 3· 

7. Article 7· 

8. Article 11. 

Emphasis supplied. 
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concerning the defraying of expenses incurred in the running of 

the Institutions are to he found in Protocol No.6 (annexed to 

Yaounde I) and Protocol No.10 (annexed to Yaounde II). Though 

there are minor changes in the rendering of the two Articles of 

each Protocol, their aims and objectives remain basically unchanged. 

2.3· On the whole, there would seem to be the need for a new 

approach to the institutions of a future Convention more 

particularly, the Convention that will emerge from the 

negotiations between the Community and the African, Caribbean 

anri Pacific (ACP) States. The comparison of the two Conventions 

has shown that as they are a development of the original 

Implementing Convention, the institutional provisions have 

remained basically unchanged notwithstanding the political changes 

that have taken place within the Associated States. An in-depth 

study of the provisions has shown that Yaounde II (Convention of 

Association) seems to do nothing more, or worse than nothing in 

the matter of the actual functions and composition of the 

Institutions. Nevertheless, it is to be pointed out that one of 

the greatest services of Yaounde II (Convention of Association) 

as the High Contracting Parties rightly foresaw, was to provide 

in Article 54 for the Aeeociation Council "to make any 

appropriate recommendation for the purpose of facilitating 

contacts between the Community and the representatives of the 

various trades and professions of the Associated States." 

The foregoing provision, if effectively implemented, will 

contribute, in no small measure, to the creation of an atmosphere 

of greater understanding between European investors and the 

business communities and professional bodies of the Associated 

States. This would also render consultation and conciliation 

within the Association Council easier and prompter because 

contacts of the type envisaged, as in the Parliamentary Conference, 

would be capable of bringing overall pressure to bear on a 
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refractory Member State or Associated State by focusing upon 

it the newly introduced, but Immensely useful provisions of 

Article 54. 

2.4·. In the Yaounde Convention as in the Convention of 

Association, the provisions relating to the settlement of 

disputes insist on the pacific means. In other words, it means 

the creation of a system of arbitration from which no 

international dispute, whether economic or juridical or political, 

may develop. Our experience of the weaknesses of arbitration 

procedure, however, leads us to question its suitability as the 

sole means of settling disputes within the Association. It was 

a true saying of President Abraham Lincoln that "nothing is 
q 

settled until it is settled right"^ and which will serve as a 

constant reminder that a dispute is certainly not settled when 

an aggrieved party is told that nothing else can be done about 

it. If a perfunctorily settled dispute is left to fester, it 

becomes a matter of extreme luck whether it will not poison 

the whole system and eventually lead to a frustration of the 

10 original objectives of the High Contracting Parties. 

The possibility exists that like all ot'ner procedures 

of arbitration and settlement, everything could be done to 

stultify the conciliatory machinery of the Association Council 

ami Court of Arbitration as provided by the two Conventions. 

It requires no very vivid imagination to foresee the probable 

attitude of a State pressed by other Member States or Associated 

States to make some concession for instance in respect of 

11 non-tariff barriers or quantitative restrictions to imports 

which are found to be against its vital economic interests, for 

9. Holls, Peace Conference at The Hague, p.283 (quoted 

from Brierly, "Matters of Domestic Jurisdiction" in 

6, B.Y.B.I.L., p.16). 

10. Ibid. 

11. As in the quantitative restrictions introduced by 

Italy in 1974 or the "wine war" between France and 

Italy, 1975. 
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such a State will naturally aak Itself what are likely to be 

the consequences of standing firm. These have not been 

specifically mentioned in the provisions of the two Conventions, 

notwithstanding a declaration concerning a good offices 
12 

procedure, but at least in a proper case, there are likely 

to be unpleasant consequences. 

It is perfectly understandable that in an entity such 

as the Association, it is not impossible to make provision for 

a scheme of compulsory arbitration and for a pacific settlement 

of all matters within the purview of the Association without 

revealing gaps. Gaps do exist in the provisions relating to the 

13 Association Council and the Court of Arbitration. ̂  It is not 

envisaged that the gaps that our analysis has revealed so far 

are likely to be closed by means of one dramatic step forward. 

Perhaps the wiser course would be to consider them within the 

framework of the new Convention between the Community and the 

African, Caribbean and Pacific (ACP) States. 

The Association Council 

2.5· Like the Council of the European Economic Community and 

of Euratom, the Association Council has been made the centre 

of gravity of the Association. From its functions described 

hereunder, there is practically no aspect of the Association 

which is left untouched by the Association Council. There is 

no doubt that the success or otherwise of the Association would 

largely be determined by the extent to which the Association 

Council has been able to implement the provisions of the 

Convention in running the internal affairs of the Association. 

12. See Annex VIII - Convention of Association. 

13· See para. 5·14· post. 
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Though no single Article of the Convention is 

comprehensive enough in spelling out the duties and functions 

of the Association Council, Article 46 contains far-reaching 

provisions which are indicative of the importance attached to 

that Institution. The Article provides: "In all cases covered 

by this Convention, the Association Council shall have the power 

to take decisions; such decisions shall he binding on the 

Contracting Parties, who must take such measures as are required 

to implement these decisions." It may also "formulate such 

resolutions, recommendations or opinions as it may deem 

necessary to achieve the common objectives and to ensure the 

14 smooth functioning of the Association arrangements." Finally, 

"the Association Council shall periodically review the results 

of the Association arrangements, taking into account the 

15 objectives of the Association." ' 

These provisions couched in the form of a carte blanche. 

no doubt, give rise to questions of the sovereignty of each of the 

High Contracting Parties. The problem is discussed in extenso 

16 in Chapter 3 of this study. Nevertheless, it may be observed 

that if the Council is to perform its functions creditably, it 

must avoid those sensitive issues which are likely to lead to 

frictions between individual Member States and Associated States. 

It may well be that the composition of the Council to which we 

presently address ourselves, helps to avoid a collision course 

dictated by actions which may possibly derogate from the 

17 sovereignty of a High Contracting Party. ' 

Members of the Association Council 

2.6. Article 42 of the Convention of Association provides 

for the composition of the Association Council. It states that 

14. Ibid. 

15. Ibid. 

16. See para. 3·37 et seq. 

17. Ibid. 
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"the Association Council shall be composed on the one hand, of 

the members of the Council of the European Communities and of 

the members of the Commission of the European Communities and 

on the other hand, of a member of the Government of each 

1Θ 
Associated State." What this amounts to is that whereas the 

representatives of the Community may comprise politicians - members 

of the Council of the European Communities assisted by experts 

of the Commission - the representation of the Associated States 

is only at the political level. Another anomaly in the structure 

of the Association Council is the fact that despite the disparity 

in numbers - there were nineteen Associated States and six Member 

States - each group had one vote. One is bound to agree with 

Dr. Okigbo who comments on the composition of the Association 

Council as follows: 

"At law there are eighteen (nineteen after the admission of 

Malagasy) free trade areas The voting procedure in the 

Council of Association is clearly inconsistent with the existence 

19 
at law of eighteen free trade areas."

 J
 The problem is to be 

viewed within the context of the intentions of the High 

Contracting Parties. The concept of special relationship was a 

major contributory factor to the type of Association that was 

carved out of the Convention. That the present arrangement 

became anachronistic at birth is beyond doubt. Any future 

Convention of Association must be based on mutual respect and 

the sovereign equality of the High Contracting Parties 

notwithstanding inequalities inherent in their respective 

economic systems. 

Members of the Association Council prevented from 

attending meetings may be represented and proxy votes may be 

21 
cast on behalf of the accredited member. The office of 

President is held alternately by a member of the Council of the 

18. See Article 42(1). 

19. See P.N.C. Ckigbo, op. cit; p.68; parenthesis supplied. 

20. See para. 3.5 post for an elaboration of this view. 

21. Article 42(2). 
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European. Communities and a member of the Government or one of 

22 
the Associated States. 

Powers and Functions of the Association Council 

2.7· It would Ъе recalled that Article 46 of the Convention 

of Association empowers the Association Council to take decisions 

which shall Ъе binding on the High Contracting Parties. The latter 

are under an obligation to ensure that such decisions are duly 

enforced within the framework of the objectives of the Association. 

The decisions adverted to in Article 46 of the Convention may concern 

2Ъ 24 
the following: Trade; ̂  Financial and Technical Co-operation; 

Rights of Establishment, Services, Payments and the Movement of 

25 

Capital. ' The other important function of the Association Council 

relates to the settlement of disputes amongst the High Contracting 

Parties. This category of functions, we may conveniently refer to 

as the quasi-judicial functions of the Council. The modus 

operandi of these functions will often determine whether or not 

the powers exercised are executive or law-making. The said powers 

and functions will be examined under the categories hereinbefore 

itemised. 

T r a d e 

2.Θ. The provisions of the Convention of Association concerning 

the regime of originating products are to be found in Articles 

10 and 11 thereof and Protocol N0.I annexed thereto. The combined 

effect of the said provisions, in so far as the powers and 

functions of the Council are touched, is that the High Contracting 

Parties shall be left in no doubt as to the interpretation and 

the due implementation of the measures flowing from the provisions. 

Under them, the Association Council is required, inter alia, to 

22. Article 43 of the Convention of Association. 

23. See Title I of the Convention. 

24. See Article 29. 

25. See Article 31 et seq. 

26. See para. 2.14 post. 
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conduct consultations amongst its members with a view to 

formulating regulations for the implementation of the Convention's 

provisions. Therefore, by this power, the Association Council is 

to advise the Community on the criteria for the determination of 

originating products as it applies to products or groups of 

products imported from the Associated States by the Member States. ' 

It is envisaged that thanks to its composition, the 

Association Council should be in the position to create the 

atmosphere for an accord to be reached by its members as to the 

existence of real economic interest in a particular product which 

has been so described by an Associated State. The treatment that 

the Community extends to products from the Associated States 

depends largely on the decisions reached by the Association Council. 

These powers are formidable as the effect of the exercise thereof 

may produce the economic well-being of the Associated States. 

The reverse may also be possible. The Community is therefore 

under obligation to consult the Association Council if the former 

should decide to change its policy with regard to the regime of 

originating products previously accepted by the Member States and 

29 
Associated States. 

The criteria applied in admitting certain tropical fruits 

and vegetables to the Community markets had been the subject of 

protracted misunderstanding between the Member States on the one 

hand, and the Associated States, on the other. At a meeting held 

on 10 October, 1972 the Association Council took the opportunity 

to discuss the problem exhaustively. During the meeting, the 

Community expressed its understanding of the problem and the 

concern of the Associated States. It "confirmed its intention 

of effectively reviewing the arrangements in question by 1 May, 1973 

with a view to making improvements in favour of exports from the 

27· See the activities of the Association Council in the 

9th fieport, pp. 43 et seq. 

28. Ibid. 

29. See Articles 2 and 3(4-) of the Convention of Association. 
See also, Articles 1-3 of Protocol N0.I annexed to the 
Convention; see also the 8th and 9th Reports on the 
activities of the Association Council, loc. cit, also 
notes 30 and 31 post. 
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30 
"Associated States". The Community however stuck to its 

31 
interpretation of the phrase "economic interests". The 

Associated States thereupon suggested a good offices procedure 

in conformity with Annex VIII to the Convention of Association 

rather than resort to the Court of Arbitration within the context 

of Article 53 o-f the Convention of Association. 

M. Rey, a former President of the Commission of the 

European Communities, was appointed to mediate in the matter. 

He studied the problem and submitted his conclusions and 

32 
recommendations which were accepted by the parties. During 

its 14-th meeting held on 15 June, 1973 the Association Council 

finally brought the controversy to an end. 

In the event of the implementation of any measures having 

an adverse effect on an Associated State, especially if such 

measures amount to an imposition of quantitative restrictions by 

the Community against products originating in that Associated 

State, the latter has the right to request the Association Council 

to arrange for consultations amongst its members. These 

consultations are held with a view to resolving the problem in 

the light of the aims and objectives of the Association. ^ On 

θ May, 1973 the Community informed the Association Council of its 

intention to adopt a regulation whereby the levy applicable to 

the importation of sugar originating in the Associated States into 

30. See Ninth Annual Report on the Activities of the 

Association Council to the Parliamentary Conference, 

pp. 4-3-46. 

31. The Community has held the view that for an Associated 

State to have access to the Community market in respect 

of certain tropical fruits and vegetables, it must prove 

that it (the Associated State) has an "economic interest" 

in such products. This, the Community has interpreted 

as meaning present interest in contradistinction to a 

fixture interest. 

32. See para.2.1 supra for provisions of Article 53; see 

also declaration at p.43 of Ninth Report. 

33. See Article 6(3) of Convention of Association. 
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the Six original Member States of the Community "would be reduced 

by 1 UA/100 kg for an annual quantity of 8,000 tons calculated 
-54 pro r a t a t e m p o r i s " ^ and that the Associated States be consulted 

about the draft regulat ion to be presented at the i r meeting on 

25 May, 1973. 

In the course of the consultations that ensued, the 

Associated States recalled that they had requested a preferential 

price quota far in excess of that proposed by the Community and 

expressed surprise at the Community's figure of 8,000 tons which 

was far short of their own 50,000 tons. Consequently, the 

decision was taken to re-examine the question in the Association 

Council "so as to ensure a better balance between exports of 

sugar from the Associated States and the Community'в requirements." 

An important principle of the concept of Association and 

in fact a cardinal principle of the free trade area is the 

progressive elimination of discriminatory tendencies amongst the 

•56 
High Contracting Parties. In order to realize this objective, 

the Association has by Article 4(2) of the Convention provided 

for the holding of consultations within the Association Council 

with a view to determining whether duties levied on exports to 

the Community by the Associated States constitute de facto or 

de ,1ure discrimination against a Member State. An important 

mandate which has the semblance of a legislative power is the 

Association Council's competence to amend provisions relating 

to administrative methods contained in the provisions of the 

First Convention on the regime of originating products. 

2.9· Other functions and powers of the Association Council 

which underscore the versatility of that Institution and which 

in turn raise the issue of the sovereignty of the Contracting 

Parties are contained in the provisions which make it mandatory 

34. See the Ninth Heport, loc. cit.; see also p.48. 

55· Ibid. 

36. See Articles 85 of the EEC Treaty et seq. 
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for Associated States to inform the Association Council if the 

former should decide to maintain or establish amongst themselves 

customs unions, free trade areas or other economic agreements. 

Where an Associated State decides to conclude agreements of 

economic co-operation with one or more African States other than 

Associated States, the Association Council must be duly informed 

38 prior to the reaching of such an agreement. In these 

circumstances, the European Economic Community would request the 

Association Council to arrange a consultation amongst its members. 

In the event of it being proved that such a co-operation agreement 

would give rise to incompatibility with the Associated State's 

obligations flowing from the Convention of Association, the 

Association Council "shall, in case of need, take any measures 

•5o/ necessary for the smooth running of the Association" J and 

"may also make any recommendations deemed useful." In cases of 

serious difficulties which give rise to a deterioration in the 

economic situation in one or more Associated States, the State 

or States may consider taking protective measures subject to the 

Association Council being notified. 

Financial And Technical Co-operation 

2.10. Financial and technical co-operation basically is a 

sine qua non of the concept of Association. As stated in 

37. Article 12. 

38. At its meeting on 15 June, 1973 the Association Council 

was able to clear up certain problems raised by the 

application of Article 62 of the Convention of 

Association vis-a-vis Protocol 22 of the Treaty of 

Accession. The opportunity was also taken at that 

meeting to re-define the rules for the implementation 

of Article 62 and Protocol 22. (Ninth Report, p-7)· 

The Association Committee also held meetings on 

29 September, 1972, 2 February, 1973 and 25 May, 1973 

and discussed, inter alia, the Community's negotiations 

with EFTA States, the Federal Republic of Brazil and 

the Mediterranean countries. 

39. Articles 13, 14- &. 15· 

40. Ibid. 

41. See Article 16(2). 
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ILO 
Chapter 1, the Community ia under treaty obligations to 

participate in measures which promote the economic and social 

development of the Associated States. In return, the Associated 

States have undertaken to make available to the Member States 

facilities for contacts leading to the realization of the 
4* 

objectives of the Convention of Association. Under provisions 

concerning financial and technical co-operation, the Association 

Council, at its first meeting after the coming into force of the 

Convention of Association, must adopt the rules and criteria 

applicable to the award and execution of public works, contracts 

and other related projects financed by the European Development 
.44 

Fund (EDP). In this connection, the Association Council has 

the power to take decisions concerning the nature and extent of 

customs and fiscal measures applicable in the Associated States' 
45 

contracts financed from the EDF. ^ To its deliberations in 

respect of matters which touch and concern the functions and 

operations of the European Investment Bank (EIB) within the 

framework of the provisions of the Convention of Association, 

a representative of the said Bank should be invited by the 

Association Council. 

2.11. At its extraordinary meeting held on 30 November, 1971 

the Association Council's attention was drawn to the activities 

of the Association Committee and the Joint Working Party with 

regard to the general guidelines for the administration of the 

financial and technical co-operation on the basis of an earlier 

report of the Commission in 1970. This report contained the 

Community's declaration relating to the financing and management 
47 

of investments encouraged and financed by the EDF. 

42. See para. 1.10 supra. 

43. See Article 54 of the Convention of Association. 

44. See Article 16 of Protocol N0.6. 

45. Article 27 of Convention of Association. 

46. Article 19. 

47. See Eighth Report, p.49. 
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The Association Council was a"ole to adopt the general 

clauses and conditions for public contracts for works and supplies 

financed by the 2DF. "It proved possible to obtain a definitive 

agreement on the general clauses and conditions in the Association 

Council The general clauses and conditions which apply 

only to works and supplies contracts contained in Title I, 

provisions which must form an integral part of all contracts, ягД 

in Title II, the contractual, administrative and technical 

4-8 
clauses" to which reference must be made by the parties in 

accordance with the nature of the goods and services envisaged 

in the special provisions. 

The Association Council further laid down rules for the 

"transportation of the general clauses and conditions into the 

various internal systems of legislation, laying down that 

Associated States, the Member States and the Community must each 

to the extent to which it is concerned, take the steps which 

implementation of the decision involved before 31 March, 1972 

and submit the text of the measures taken to the Association 
¡Í.Q 

Council " * The objective to be achieved here is the 

adoption of a single system of regulation for works and supplies 

contracts financed by the EDF.^ It is also intended to unify the 

basic conditions for competition and participation in tender 

notices thus ensuring that there are equal opportunities for 

access to contracts financed by the Community for all nationals 
51 and all firms resident in the Member States and Associated States.' 

2.12. The power to allocate funds set aside as grants in aid 

has been vested in the Association Council with the proviso that 

that Institution satisfies itself that the need for euch a 

measure exists. In the event of unforeseen contingencies and 

48. Eighth Heport, p.50. 

49. Id., p.51. 

50. Ibid. 

51. Ibid. 

52. See Articles 19(2) and 29. 
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national calamities such as famine, drought or other acts of God, 

the Association Council may, by its power under the Convention, 

decide to allocate from available vote, additional funds up to 

fifteen million units of account for the alleviation of situations 

53 outlined above." 

We may reasonably conclude that the general pattern for 

the administration of financial and technical co-operation is the 

responsibility of the Association Council. It receives a report 

submitted to it by the Commission on the administration of the 

Community's financial and technical aid to the Associated States. 

Here again, the Association Council is in the position to make 

positive recommendations on the basis of experience gained in the 

course of the implementation of projects financed unii er the 

European Development Fund and loans sanctioned by the European 

Investment Bank. 

Hinht of Establishment, Services. Capital, etc. 

2.13. The key note for the Association Council in matters 

appertaining to the right of establishment, services, and related 

transactions is that the said Institution is to ensure that 

"the treatment granted by each Associated State shall not 

result de jure or de facto, either directly or indirectly in any 

discrimination between nationals or companies of each of the 

54-Member States.ny^ In the exercise of these functions, the 

53« As a result of consultations between the Association 

and the EEC, the Community decided to allocate to its 

1974 budget, a supplementary appropriation of 35 million 

units of account for structural measures and 5 million 

units of account for supplementary food aid in the 

Sahel countries and Ethiopia affected by drought. 

See Official Journal of the European Communities, 

N0.C33/8 of 25 March 1974. 

54-. Article 36 of Convention of Association. 
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Association Council is expected to examine problems raised by the 

implementation of the above provisions in the Associated States; 

thereafter, it may formulate appropriate recommendations to the 

Contracting Parties concerning the implementation of measures 

relating to the authorisation of payments for commercial 

enterprises, the allocation of convertible currency by the 

Associated States for purposes of capital movements and 

repatriation of profits. ̂  In effect, the Association Council 

is to ensure by these provisions that the Associated States 

create the requisite investment climate in their respective 

territories and avoid any measures that are likely to scare away 

would-be investors and other entrepreneurs. 

Quasi-Judicial Functions 

2.14-. Article 53(1) of the Convention of Association provides: 

"Any dispute concerning the interpretation or the application of 

the present Convention which arises between one Member State, 

several Member States or the Community on the one hand, and one 

or more Associated States on the other hand, shall be submitted 

by one of the parties to the dispute to the Association Council, 

which shall seek an amicable settlement at its subsequent 

meeting " In the event of failure to reach the required 

pacific settlement, such a dispute may thereupon be submitted 

to the Court of Arbitration of the Association. The Article 

speaks for itself and clearly emphasises an earlier view 

expressed in respect of the formidable variety of functions 

that the Council may undertake.-' 

Heference has already been made to the pacific settlement 

of the controversy concerning the importation of certain tropical 

55. See Articles 57, 38, 59 and 40. 

56. See para. 2.5 supra. 
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57 
fruita and vegetables. Although, the dispute was finally 

settled through the good offices of a former President of the 

Commission of the European Communities, a major contribution 

to the settlement was made by the Association Council. This 

was made possible through consultation and conciliation 

procedures, which after all, are the hall-mark of pacific 

settlement of disputes. 

Another problem relating to the sale of bananas from 

Somalia on the Community market came before the Association 

Council on 10 October 1972. Statements were heard from the 

Associated States concerning the marked decline in the export 

to the Community of bananas originating in Somalia particularly 

after the closing of the Suez Canal and the abolition under the 

EEC Treaty, of the preferential system from which they benefited 

in Italy. The Community took note of the statements and 

undertook to examine the matter thoroughly pending further 

58 
reference to the Association Council for final settlement.^ 

The aflatoxin content in groundnut oil cake has been 

the source of another controversy between the Associated States 

and the Community. The matter had been raised at earlier 

meetings of the Association Council, and again, on 2 February 1973 

at a meeting of the Association Committee. Since this question 

has serious implications, both from the public health angle and 

the production of animal feeds the Community confirmed that it 

would cautiously examine the matter with a view to effecting 

an early settlement. Senegal which will be most hit by an 

adverse result holds the view that it had never been proved 

that aflatoxin could give rise to cancer and was consequently 

surprised at the restrictive measures proposed by the Community.'" 

57· See para. 2Λ supra. 

58. See Ninth Report, p. 51· 

59· Ibid. 
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2.15- The principle of the separation of powers which is an 

important issue in determining whether or not a particular 

Institution is democratically based, seems to have been glossed 

over by the draftsmen in their allocation of functions to the 

Institutions of the Association. In the exercise of its 

quasi-judicial function-., it is not unlikely that the Association 

Council may be faced with the embarrassing situation of being 

a Judge in its own cause. The basis for this fear is that 

if the Association Council interprets a provision of the 

Convention of Association to the distaste of a Member State 

or an Associated State, one would expect that the Association 

Council will be forced to a position of defendant and judge 

if the said interpretation should form the basis of an issue 

brought before the Council by a High Contracting Party. 

Another danger which may surface if a pacific settlement 

develops into a contentious issue is the possibility that Member 

States or Associated States involved in such dispute would almost 

certainly be inclined to decide in their own favour notwithstanding 

the provision for unanimity in the decisions of the Association 

Council. Again, the possibility exists for the Association 

Council to bring pressure to bear on a recalcitrant Member State 

or Associated State. Much more depends on what the Association 

Council makes of the amicable nature of a dispute. The amicable 

nature or otherwise of a dispute should not give rise to the 

suspension of democratic ideals in their application to the 

administration of justice. 

From the discussions that have immediately preceded this 

paragraph, it may be submitted that notwithstanding all the good 

60. See Article 45 of Convention of Association. 



- 59 -

intentions that may have inspired the provision for an amicable 

settlement of disputes by the Association Council, an Institution 

with other powers and functions bordering on legislative and 

executive, may not be the proper forum for the adjudication of 

disputes. There is no doubt that in the performance of its 

functions, the Association Council is deemed to rely on the 

expertise of highly qualified technocrats and other personnel. 

Be that as it may, it would be a matter of great concern if in 

the course of the execution of its judicial functions, it could 

be detected that those who know the law do not practise it and 

that those who practise it do not know the law. The machinery 

of justice is complicated and in parts elusive. It had better 

be left exclusively to a juridical organ endowed with all the 

powers and facilities not excluding qualified personnel whose 

only preoccupation is to ensure that justice is not only done, 

but is also seen manifestly to be done. 

Miscellaneous Functions 

2.16. It will be seen from the functions of the Parliamentary 

Conference described hereunder that the deliberations of that 

Institution are based on reports submitted to the former by other 

Institutions of the Association. The Association Council 

exercises its functions here by submitting annual reports on 

its activities which are in turn debated by the Parliamentary 

61 Conference. The report, as often is the case, pinpoints 

specific spheres of interest to the Association and recommends 

action which often emerges from the Parliamentary Conference 
62 

in the form of resolutions. 

61. See Article 52 of the Convention of Association. 

See also the 8th and 9th Reports on the Activities 

of the Association Council. 

62. Ibid. 
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If the Member States on the one hand, and the Associated 

States on the other, are to give effect to their aspirations 

enshrined in the Convention, there would be the need for constant 

contacts and co-operation between individuals - bodies corporate 

ят і natural persons - from these States. The Association Council 

is again called upon und er the provisions of the Convention to 

make recommendations for facilitating contacts between the 

Community on the one hand, and the business and professional 

circles of the Associated States on the other. Although the 

relevant Article merely speaks of "contacts between the 

Community and the representatives of the various trades and 

64-
professions of the Associated States", it is to be hoped that 

these contacts would again, through the intervention of the 

Association Council, lead to further contacts with the 

counterparts in Europe of the said trades and professions of the 

Associated States. One would certainly advocate Increased 

contacts of the type proposed but would go further and suggest 

that these should be based on mutual respect and guarantee for 

increased participation by these trades and professions in an 

atmosphere of independence and self-reliance. 

2.17· In the ratification and coming into force of the 

Convention of Association, the Council is again under obligation 

to ensure that the procedural aspects are duly observed. -* 

63. See Article 54-. 

64·. Ibid. 

65· Following the consultations relating to the Association 

Agreement concerning the accession of Mauritius to the 

Yaounde Convention signed at Port-Louis on 12 May 1973, 

the Association Council at its meeting on 10 October, 1972 

inter alia, "issued an urgent warning to the signatory 

States to make every effort to ratify the Fort-Louis 

Agreement as quickly as possible so that Mauritius 

could enjoy the benefits to which accession to the 
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"Yaounde Convention entitled it." The matter 
was again raised at a meeting of the 
Association Council on 2 February, 1973 at 
which the Community "informed the Council of 
the progress of ratification procedures in the 
Member States signabory to the Association 
Agreement concerning the accession of Mauritius 
to the Yaounde Convention." (See Ninth Report,p.13)· 

Thus, an Associated State or Member State which had the intention 

to ratify the Convention but had not done so by the date of entry 

into force thereof, may proceed to do so provided certain 
fifi conditions are observed by the State concerned. The Association 

Council should, in such circumstances, be duly notified by the 

State which intends to ratify. ' It is quite understandable why 

the Article provides that such an instrument of ratification 

should be deposited with the Secretariat of the Council of the 
68 European Communities. 

The Association Council must also be informed when a new 

State wishes to apply for association within the framework of the 
64 Convention of Association. J Upon being informed, the Association 

Council must hold consultation amongst its members. The Council 

is also mandated to play the care-taker role of taking 

66. See Article 59(2) of the Convention of Association. 
67. Ibid. 

68. The deposit of the Instrument of Ratification with 
the Secretariat of the Council of the European 
Communities is a convenient arrangement which is 
in keeping with the concept of Association. 

69. See Article 60(1) - See also the proceedings of 
the Association Council meeting of 30 November 
1971 when the Council was notified of the 
application of Mauritius. 
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transitional measures until the coming into force of the Convention 

of Association, я Tifi what is more, has the power to appoint 

70 
functionaries of the Court of Arbitration where the need arises.' 

2.18. In the exercise of its miscellaneous functions, the 

Association Council at its meeting on 25 November 1971 examined 

a communication from the Malagasy authorities concerning the 

protection of natural vanilla. The question was again raised 

at the Association Council's meeting on 30 November 1971 when 

it was submitted by the Associated States that in proposed 

71 
directives based on Article 100 of the EEC Treaty' concerning the 

approximation of provisions laid down by law, regulation or 

administrative action by the Member States concerning ice cream 

Fici 

73 

72 
and similar edible products, insufficient interest was accorded 

to the protection of natural vanilla. 

Although the Community claimed that the problem of vanilla 

came within the scope of a set of complex measures, it nevertheless 

emphasized the importance of vanilla to the economy of Malagasy and 

expressed its intention to consider favourably the request of the 

Associated States. 

70. See Protocol No.8, Articles 2, 4- and 7· 

71. Article 100 of the EEC Treaty provides: 

"The Council shall, acting unanimously on a proposal 

from the Commission, issue directives for the 

approximation of such provisions laid down by law, 

regulation or administrative action in iuember States 

as directly affect the establishment or functioning 

of the common market. 

The Assembly and the ¿conomic and bocial Committee 

shall be consulted in the case of directives whose 

implementation would in one or more Iuember States, 

involve the amendment of legislation." 

72. See Official Journal of the European Communities 

of 13 October, 197O. 

73. See Eighth Report, p.36. 
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At its meeting held on 30 November 1971» the 

Association Council also considered the position of blockboard 

and laminboard originating in the Associated States. The 

Community assured the Associated States that these products 

would not be liable to harbour dues or any other discriminatory 

measures vis-a-vis similar products originating in EFTA member 
nil. 

countries which did not apply for accession to the EEC Treaty.' 

Acting on information from the Associated States on the 

solution to be adopted concerning pineapple preserves originating 

in East Africa, the Association Council took note of the 

Community's information that "since experience in this field 

had shown that the Community was not constrained to apply 

safeguard measures once the tonnage of 860 metric tons laid down 

in Protocol No.2 of the Arusha Agreement was reached, the 

Community considered it would not have to resort to such 

measures in 1972, as long as the level of imports would not 

have exceeded 2,000 metric tons or thereabouts."'^ The matter 

was again considered on 30 June 1972. After an exchange of views 

on the nature of the 2,000 metric tons, the Associated States 

"made a formal request bearing in mind the assurances already 

received, that these measures which in their opinion should have 

been planned and adopted would be effectively imposed by the 

76 
Community." The Community took note of the requests of the 
Associated States on this matter. 

On the concept of originating products, the Association 

Council took decisions 37/71 on 22 April 1972 relating to 

"postal consignments, fisheries products, the incorporation of 

non-originating detachable parts of spares into machinery and 

mechanical appliances, and dyed 'Guinea' and 'Toureg' fabrics."'' 

74. Id., p.37-

75. Id., p.38. 

76. See Eighth Report, p.39· 

77· Id·, p.44. 
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It also took "Decision No.40/71 amending No.36/71 and Decision 

N0.41/71 derogating from the definition of the concept of 

originating products to make allowance for the special situation 

79 of Mauritania as regards fisheries products."'? 

2.19· We have already commented on the all-embracing role that 

the Association Council is designed to play in the realization 

of the objectives of the Convention. Whether this role is too 

ambitious remains to be seen against the background of results 

achieved to-date. The seeming absence of cleavage may be due to 

the paternalism that has hanged like Damocle's Sword over the 

concept of Association since its inception. That to a large 

extent may have been responsible for the apparent smoothness 

of the Association Council's functions. Minor differences have 

78. Decision No.40/71 lays down in the first place a 

simplified method of certifying the origin of producta 

which are sent by post, where their value does not 

exceed 600 units of account per parcel sent. In this 

case benefit of the preferential treatment under Title I 

of the Yaounde Convention is granted by the Customs 

authorities of the importing Member or Associated State 

on sight of an A.Y. 2 Form drawn up by the exporter, 

without the Customs authorities of the exporting country 

being required to endorse that Form. Such a system has 

the advantage of considerably reducing the work-load of 

the Customs Departments, although posteriori inspection 

remains a possibility if there is doubt as to the correct 

origin of products sent in this way. 

Another provision of Decision No.40/71 lays down that the 

incorporation of non-originating parts of spare parts in 

machines and equipment under Charters 84-92 (Brussels 

Nomenclature) will not result in these products losing 

their status as originating products, on condition that 

the value of these parts does not exceed 5% of the value 

of the finished products. (See id., p.45). 

79. Id., p.44. 
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arisen in the course of the operations of the Association 

Council, notably, the dispute concerning the entry of certain 

Associated States' tropical products into the Community. 

As would be seen from the discussions on legal problems in 

Chapter 3, a confrontation was avoided before the matter ever 

came before the Court of Arbitration. There is no doubt that 

secret diplomacy has also played an increasing role in a 

realization of these ideals but whether such role, will in the 

future continue to harvest significant success, remains to be 

seen rather than prognosticated. 

The Association Committee 

2.20. As stated above, the Association Council seems to be 

saddled with too many functions and it is doubted whether these 

functions could all receive the equal and undivided attention of 

the Council. It is evident from the provision for an Association 

Committee that the fears expressed hereinbefore are not unfounded. 

The Convention of Association provides: 

"The Association Council shall be assisted in the performance 

of its functions by an Association Committee composed on the 

one hand by one representative of each Member State and one 

representative of the Commission, and on the other, of one 
81 

representative of each Associated State." The pattern of 

representation, as would be seen, conforms with that of the 

Association Council. 

The Chairman of the Association Committee is provided 

by the State whose representative is the Chairman of the 

82 Association Council. The Association Committee lays down 

its rules of procedure subject to the approval of the 

60. See para. 2.8 supra. 

81. See Article 4?. 

82. Article 48. 
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от 

Association Council. The functions of the Association 

Committee which shall ensure continuity and smoothness of the 

operation of the Association are to be defined by the Association 
84 

Council. And "the Association Council may, when necessary, 

delegate to the Association Committee the exercise of the powers 

entrusted to it by this Convention, under the terms and within 

the limits laid down by the Council"
 5
 not excluding the 

requirement of unanimity as a basis for decision-making at 

meetings thereof. The Association Committee, in the performance 

of its functions, is comparable to the Committee of Permanent 

Representatives of the Community, the essential function of which 

is "to prepare the activities of the Council and to implement the 

тля rid ates of the Council " 

The Association Committee is accountable to the 

Association Council and would normally inform the latter about 

its deliberations, decisions and actions taken, "particularly 

87 
in matters which have been the subject of a delegation of powers." 

The Association Committee, in the performance of its functions, is 

required under the Convention to submit, where necessary, pertinent 

83. Ibid. 

84. Article ^9(1). 

85. Article 4-9(2): 

Pursuant to decision No.37/71 of 22 April, 1972 

the Association Council delegated to the Association 

Committee the power to modify or supplement decision 

N0.36/71 of the Association Council on the concept 

of "originating products", by means of provisions 

concerning:-

- postal consignments, 

- fisheries products, etc. (See Eighth Report, p.44). 

86. See Mathijsen, op. cit., pp.136-7. 

87. See Article 50. 
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proposals to the Association Council for the latter's 
D D 

consideration. It will be noted from the foregoing that the 

Association Committee is in no way an independent Institution 

in constant competition with the Association Council. Its 

functions (the Committee's) are largely complementary to those 

of the Council and could Ъ seen as propping up the operations 

of its more powerful colleague. 

There is provision for a Secretariat whose duties shall 

he carried out in the service of the Association Council and the 

Association Committee "on a basis of parity and in accordance 
89 

with the rules of procedure of the Association Council." The 

exercise of the functions of the Secretariat, it may be observed, 

would be effective and rewarding in so far as they are geared 

towards the co-ordination of the functions of the Association 

Council and the Association Committee in their joint venture for 

the achievement of the aims and objectives of the Association 

as a whole. 

88. Ibid. 

Under Article 33 of Decision No.36/71 of the Association 

Council on the definition of the concept of originating 

products, it is the responsibility of the Association 

Committee to adopt the rules of procedure of the Customs 

Co-operation Committee set up pursuant to Article 31 of 

the same Decision. (The Customs Committee is responsible 

to the Association Committee). The Association Committee 

adopted these rules of procedure at its 33rd meeting on 

22 October 1971· A meeting of the Customs Co-operation 

Committee was held mainly in order to examine the effect 

of the amendment to the Brussels Customs Nomenclature on 

the rules defining origin within the framework of the 

Association. 

On the basis of the work done by the Customs Co-operation 

Committee, the Association Committee agreed to recommend 

that the Association Council adopt its draft recommendation, 

amending Decision No.36/71 bearing in mind the suggested 

amendment regarding the date of entry into force of the 

said decision on 1 November, 1972. 

89. Article 51. The effectiveness of the Joint Committee is 

attributable to the efficient functioning of the 

Secretariat. 



- 68 -

Parliamentary Conference 

2.21. The Parliamentary Conference of the Association appears 

to have Ъе п based on similar Institutions of European Organisations. 

When we turn to a few of the post-war European Organisations, one 

golden thread seems to he running through them all. The Council 

of Europe was based on an aim and desire "to achieve a greater 

90 
unity between its members", while the European Coal and Steel 

Community was designed "to substitute for historical rivalries a 

fusion of their essential interests."·' The European Economic 

Community is based on a common market, common objectives and 

common institutions, having been conceived as a first step on 

the road to European Integration. The States of the 'Western 

European Union expressed their desire "of promoting the unity 

92 
and of encouraging the progressive integration of Europe."

7 

The various Institutions of European Organisations must therefore 

be viewed as in a constant state of evolution aimed at security 

and ever greater degree of integration between the participating 

States. 

The Parliamentary Assemblies of Europe give to the 

Institutions of which they form part a special character not 

shared by other International Organisations, more particularly, 

the United Nations and its Specialised Agencies. The latter 

are of purely inter-governmental character while in the case 

of the former, the Members of Parliament who attend such 

Assemblies owe their mandate to their electors and not to their 

respective Governments. As such, they are naturally more 

independent than Ambassadors and Plenipotentiaries whose actions 

stem from briefings from their Governments. These Parliamentary 

Institutions, invariably tend to develop both their functions 

and their powers in a different way from inter-governmental 

committees. The European Parliament is no exception. 

90. See A.H. Robertson, "International Institutions" in 

European Tear Book, Vol.1, pp.81, 359 and 361. 

91. Ibid. 

92. Ibid. 
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In conformity with, her ideas of democracy, Western 

Europe takes to all international forums, a tenacious insistence 

on the "rule of law" as a necessary condition of her participation. 

This is not to state that the States of Western Europe always have 

their own way in the comity of nations. In the wake of the 

uncertainties that characterised the relationship between Western 

Europe on the one hand, and the Eastern European countries on the 

other soon after World War II, the need to preserve and diseminate 

her civilisation and philosophy of government became even more 

urgent for Western Europe than her confrontation with the military 

might of the Soviet Union and her allies. The "threat" of Communism 

vis-a-vis Western Europe and the new States of the Third World 

with which the Europeans had had historical links became a major 

menace. It stands to reason that European Institutions - old and 

new - would continue to perpetuate the "democratic way" in their 

relations with other States. There is no doubt that this 

proposition has not in the past been, and may not now and in the 

future be completely accepted as the basis for the provision for 

a Parliamentary Conference of the Association. It is submitted 

that the idea of a Parliamentary Conference is suggestive of the 

maintenance of closer cultural, social and economic links between 

the Member States on the one hand, and the Associated States on 

the other. Whether the ultimate objective is the carving out of 

a new entity of "Euroafrica" is not our main concern for the time 

being. 

9·5 As stated in earlier remarks, ̂  though there have been 

some modifications to the text of the First Convention, the 

basic concept of maintaining parity of participation in the 

operations of the Association as between the Member States of 

the one part, and the Associated States of the other part, has 

been retained. The relevant Article of the Convention of 

93· See Chapter 2.1. 
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Association provides for a Parliamentary Conference and sets 

out rather ambiguously the functions and powers, meetings and 
Oil 

member thereof. 

Members of the Parliamentary Conference 

2.22. Under the Convention of Association, the Parliamentary 

Conference is composed, "on a basis of parity of members of the 

European Parliament and of members of the Parliaments of the 

95 Associated States."Jy It is further provided that the Conference 

96 "shall appoint its own President and its officers."^ The present 

composition, in terms of numbers, is made up of 54· members of the 

European Parliament and 54- members representing the Parliaments 

of the Associated States. There is no doubt, as in the case of 

the Association Council, that although the concept of parity 

between the European Economic Community as an entity on the one 

hand, and the Associated States on the other, has been maintained, 

the same cannot be said for representation based on national 

interests. Thus, the Parliamentary Conference as is currently 

constituted will have six Britons or six Frenchmen or more than 

six Germane to, say, three Senegalese or three Xvorians and so on, 

so forth. It is suggested that the principle of parity of 

membership should be carried to its logical conclusion by having 

the same number of representatives from each Member State as well 

as from each Associated State. 

In the event of there being no Parliament in a particular 

State, provision has been made for representatives other than 

members of Parliament to attend the Conference. The effect of this 

state of affairs is that, whereas in the case of the Associated 

States, representatives who attend as members of the Parliamentary 

Conference may de facto and de .jure be representatives of their 

94. See Article 52 of Convention of Association. 

95· Ibid. 

96. Ibid. 
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governments, where an Associated State is a one-party State as 

in the case of Ivory Coast, Niger, Togo and a few other 

Associated States, the members representing these States at the 

Parliamentary Conference may be none other than Ministers or 

State Secretaries or Ambassadors representing their respective 

governments. In the event, we have a Parliamentary Conference 

composed of non-governmental representatives from the European 

Parliament, representatives of governments of some Associated 

States and perhaps other members of Parliament from the Associated 

States. If the "parity" referred to in Article 52 of the 

Convention relates to parity of numbers and functions, it is 

suggested that the composition of the Parliamentary Conference 

as it now subsists would appear to be at variance with the spirit 

and letter of the Convention. 

In view of the fact that a new Association is likely to 

emerge from the current negotiations between the African, 

Caribbean and Pacific (ACP) States on the one hand, and the 

Community on the other, it may well be that the times are 

propitious for the Partners to remodel the present Parliamentary 

Conference into a new type of organ, the members of which may 

represent a cross-section of each State signatory to the new 

Convention that is envisaged. This proposition is based on the 

assumption that the Partners would accept the retention in the 

new Convention of an Institution similar to the Parliamentary 

Conference. More may be said for or against the Parliamentary 

Conference when we address ourselves to its functions and powers. 

Functions and PowerB of the Parliamentary 
Conference 

97 2.23. The Parliamentary Conference which meets once a year" may 

consider reports" on the activities of the Association Council 
qq 

and vote resolutions thereon and other matters concerning the 

97. See Article 52(1) of the Convention of Association. 

98. See Article 52(2). 

99· See Article 52(3)· 
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ι 
Association. The Parliamentary Conference is serviced by a 

? 
Joint Committee also set up on a basis of parity. 

The Annual Report on the activities of the Association is 

submitted to the Parliamentary Conference by the Joint Committee 

pursuant to Rule 14- of its Rules of Procedure. Before its 

submission to the Parliamentary Conference, the Annual Report is 

adopted by the Joint Committee whose meeting may be held either 

in a European city or a venue in one of the Associated States. 

An annual report to the Parliamentary Conference sets out with 

an introduction which highlights current economic trends and other 

developments within the Association. World economic situations 

and their global effects are also given an important place in the 

introduc ti on. 

We may by way of illustration refer to the Ninth Annual 

Report of the Association submitted to the Parliamentary 

Conference held in Rome (28 January - 1 February, 197^)· The 

report contains a synopsis of major events of interest to the 

European Economic Community and the Association during the year 

under review. Relations with African countries and the great 

event of the enlargement of the European Economic Community by 

the entry of Great Britain, Denmark and Ireland on 1 January 1973 

formed an important element of the Report. The Annual Report 

referred to the negotiations between the EEC and the African, 

Caribbean and Pacific (ACP) States, outlining clearly though 

in a few words, the importance that should be attached to the 

negotiations and joint consultation as a significant step 

towards the advancement of international understanding. 

On the negotiations referred to above, the statement 

emphasises the need to seek together "new avenues of approach 

h. 
to a wider dialogue " and "for a new phase of co-operation 

between the European Community and the Developing Countries."-' 

1. Article 52 of the Convention of Association. 

2. Ibid. The Joint Committee considers and adopts for 
submission to the Parliamentary Conference, reports 
from the Association Council. See CPA/CP/278/Fin. p.3. 

3. See the 8th and 9th Reports. 

4-. See the introduction to 9th Report. 

5. Ibid. 
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The Energy Crisis, which turned out to Ъе the major economic 

event of the year under review, was taken up and recommendations 

made thereon to the Parliamentary Conference as follows: "To 

prevent problems becoming more acute and tensions more serious, 

decisive steps will now have to be taken to control the nature 

and level of consumption in the most industrialised nations; in 

other words, it will be necessary to restore the balance of the 

world eeonomy and to achieve in the general interest a fairer 

distribution of consumption between rich countries and poor." 

The report further emphasises the need to eliminate waste 

and underline greater co-operation and understanding 

between the Developing Countries and the EEC. It further 

concedes the fears of the industrialised nations and states: 

"What is certain, in any case, is that the outcome of the oil 

dispute cannot fail to influence the actions of the countries 

producing other raw materials, as has already been demonstrated 

by the positions adopted by certain African countries at the 
η 

Arab Summit Meetings in Algeria last November
1
" and proceeds 

further to express the optimistic view that with the hope of 

eliminating waste, "the era of worsening terms of trade for the 

poor countries and the unfair treatment of the producers of raw 

materials is also destined to end." The position of the 

European Economic Community is thereupon presented in manner 

following: "the EEC is aware of this: at the Copenhagen 

Summit Meeting·' of 14- and IJ? December, 1973 the Heads of State 

6. See σΡΑ/σΡ/278/Fin. p.3 et seq. 

7. Ibid. 

8. Ibid. 

9· There has of late developed moves for constant 

consultation between Member States of the EEC 

at the highest possible level. Since the Paris 

Conference of the Heads of State and Government, 

the Summit in Copenhagen was a follow-up. Amongst 

matters of interest discussed, were the world 

energy crisis and the need for solidarity with 

the Member States, notably, the Netherlands 

worst hit by the oil crisis. The questions of 

monetary union and eventual European integration 

were also discussed. 
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"and Government requested the Commission of the Community to 

undertake an exhaustive examination of the problems of 

international trade in raw materials and to submit concrete 

10 proposals to the Council." 

2.24·. As a result of the debates that were held in Rome on 

the Annual Report, far-reaching resolutions were passed urging 

the industrialized nations to reshape their economic policies 

in keeping with modern trends. There were recommendations to 

the Association to take more positive steps to alleviate the 

serious effects of the drought in the Sahel States of /est 

11 Africa. One important warning is to be sounded here: the 

Parliamentary Conference is not a law-making body. Consequently, 

its resolutions are to be likened to the resolutions of the 

Parliamentary Assembly of the European Communities. Such 

resolutions may have the effect of an appeal to Organisations, 

Institutions or States. No legal or political obligation flows 

therefrom. But the corporate body or State concerned may take 

12 a positive action as a result of such a resolution. Through 

these reports and debates, the Community has been urged to 

investigate more ways of co-operating with African countries: 

"the Community must seek and find this truth not only reasons 

for consolidation and renovation, but also a decisive incentive 

to substantial improvement, that will serve as a practical 

15 example for all the countries of the world", so ended the 

Introduction to the Report. 

The Parliamentary Conference also has the opportunity 

to debate the Report on the Institutions, Trade and Financial 

14 and Technical Co-operation. As indicated under the functions 

of the Association Council, such reports are submitted to the 

Parliamentary Conference by the Association Council, assisted 

10. Ibid. 
11. See para. 2.12 and note 53 supra. 
12. Ibid. 
13. See CPA/CP/278/Fin. p.3 et seq. 
14·. See 8th and 9th Reports. 
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Ъу the Association Committee. The Annual Accounts of the 

Association are equally presented to the Conference. These 

matters are treated in great detail supported with latest 

statistical data. The Institutions are also commented upon 

in extenso. 

As a medium for the exchange of ideas and making contacts, 

the Parliamentary Conference, no doubt, serves a useful purpose. 

But as an Institution of the Association, its impact is merely 

peripheral. As stated earlier, any future Association Convention 

must have Institutions, the functions of which are clearly defined. 

In this way, we may be able to assess the actual impact that the 

legislative or executive functions of a particular Institution 

may have made on the operations of the Association. 

Court of Arbitration 

2.25. From our knowledge of the functions of the Association 

Council and the Parliamentary Conference, we are able to 

appreciate the need for another Institution which has the capacity 

to hold an even balance between the Community of the one part, and 

the Associated States of the other part; as between two Member 

States or two Associated States, or between a Member State and an 

Associated State. The Association Council, like all 

other inter-governmental institutions, more particularly, the 

Council of the European Communities, its functions are likely to 

15 
be bogged down with individual national interests. ' Hepresentatives 

of the Member States and Associated States at the Association 

Council are likely to be more solicitous for the preservation 

of their respective national interests at the expense of the 

Association as a whole. The Parliamentary Conference is far 

from being a democratic institution endowed with legislative 

powers. It has no real control over the activities of the Association 

15. See para. 2Л supra. 

16. I b i d . 
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17 

Council and unlike the European Parliament, ' is not constitutionally 

competent to urge the resignation of members of the Association 

Council, should there he any contravention of the aims and objectives 

of the Association. In the event, the Association stands in need of 

an Institution adequately endowed with supervisory powers over the 
18 

activities of the Association. 

2.26. The Court of Arbitration of the Association must be the 

forum conveniens for the exercise of independent and unbiased 

control over the Institutions of the Association. It must therefore 

have every facility for the adjudication of disputes, interpretation 

of the provisions of the Convention of Association and cr other 

international agreements which axe likely to give rise to conflict 

of interests amongst the High Contracting Parties. The Court must 

be the competent Organ to declare as to whether a particular 

measure adopted by an Institution of the Association or a High 

19 20 

Contracting Party is tainted with illegality or is ultra vires 

the provisions of the Convention. In the exercise of these 

functions within the framework of the Convention, the Court of 

Arbitration is likely to stand out as a Court, sui generis. It 

is, by the nature of matters that are likely to come before it, a 

Commercial Court, a Court of Equity and of the Common Law. The 

Court may also be concerned with administrative matters, 

compensation for damages arising from the illegal acts of the 

Institutions of the Association and cases of wrongful dismissal 
21 of servants and or agents of the Association. As stated elsewhere, 

it is rather unfortunate that the Court has not to its credit, 

even a single contentious issue. 

Our assessment of the position of the Court is therefore 

based on the provisions of the Convention only. Whether these are 

adequate or not may be gleaned from the discussions that follow. 

17. See Article 144(2) of the EEC Treaty. 

18. Ibid. 

19. As provided by Article 173 of the EEC Treaty. 

20. Ibid. 
21. See para. 3.10 et seq. 



- 77 -

It is primarily evident that there is the need to make the Court 

a more active Institution than has hitherto been made of it. With 

the prospects of an Association Convention between the Community on 

the one hand, and the African, Caribbean and Pacific (ACP) States 

on the other looming so large, a greater number of legal systems 

is likely to come into play during the implementation of such a 
22 Convention. In addition to the Romano-Germanic system which has 

heretofore characterised the legal relationship between the High 

Contracting Parties, the Common Law, African Law and possibly, 

law based on the Koran, will have their respective roles to play 

in regulating the relationship of the States signatory to a new 

Convention of Association. Consequently, one would welcome a 

Court of the Association which is invested with full juridical 

powers and endowed with all the paraphernalia that are the 

sine qua non of judicial tribunals of its kind. Such a Court 

will be sustained by the willingness of the High Contracting 

Parties to help evolve and build up a case law which would, no 

doubt, enhance and enrich the law of nations. The Court of 

Arbitration as it is now constituted will receive our attention 

hereafter. 

Members of the Court of Arbitration 

2.27. The Court of Arbitration, under the provisions of the 

Convention of Association, is composed of five members - a President 

who is appointed by the Association Council and four other Judges. 

They are chosen from "any persons whose competence and independence 

23 can fully be guaranteed." ' The Judges, two of whom are nominated 

by the Council of the European Communities and the other two by 

the Associated States, must be appointed by the Association 

Council within three months of entry into force of the Convention 

of Association. Each of the Judges should have an Alternate 

22. In addition to the ACP countries of the common law 

and Romano-Germanic systems, Angola and Mozambique, 

former Portuguese territories, may also become 

associated with the EEC. 

23. See Article 53(2) of the Convention of Association. 
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appointed by the Association Council in conformity with, the same 
24 procedure laid down for the appointment of the Judges. Like the 

Judges, the Alternate Judges are appointed for the duration of 

the Convention. In the event of the death or resignation of a 

Judge or an Alternate, the Convention provides that the President 

of the Court of Arbitration (hereafter referred to as the Court), 

should notify the Association Council which shall take immediate 

steps "to appoint a new Judge or Alternate Judge on the 

nomination of the Council of the European Communities or the 

25 Associated States as the case may be." ̂  In the event of the 

resignation of a Judge or an Alternate Judge, he shall remain 

in office until the nomination and appointment of a successor 

26 in accordance with the provisions of the Convention. It is 

expected of the two categories of Judges, on their appointment, 

to take a public oath "to discharge their duties conscientiously 

and with complete impartiality and to preserve the secrecy of 
27 the deliberations." ' An interesting aspect of this provision 

is the requirement that the form of the public oaths taken by 

the Judges and their Alternates shall be in conformity with the 

form prescribed by the constitutional instrument of the country 

of each Judge or Alternate Judge. 

2.28. The President of the Court is appointed for the duration 

of the Convention. In the event of the demise of the President 

or the resignation thereof, the Court shall inform the 

Association Council which shall in turn take immediate steps to 

24·. See Article 53(2) of the Convention of Association. 

25· Article 2 of Protocol N0.8 annexed to the 

Convention of Association. 

26. Ibid. 

27. Article 3 of Protocol N0.8. 

28. Ibid. 
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appoint a new President. A President who resigns his post is 

under obligation to remain in office until the appointment of 

29 his successor by the Association Council. There is no 

provision for an Acting President of the Court. 

If a Judge finds that for personal reasons, he is unable 

to participate in the proceedings of the Court, the Convention 

provides that such a member may inform the Court which shall 

proceed to consider the position of that member. The Judge may 

be temporarily replaced by his Alternate but if the latter is 

unable to attend, the Court may invite another Alternate Judge 

30 on the same list to take the place of the absentee Judge. Where 

the President of the Court is prevented from being present at the 

proceedings of the Court, the Association Council may assign a 

31 temporary replacement. The President, the Judges and Alternate 

Judges enjoy tne special privileges and immunities provided for 

32 by the Convention. 

29. Article 4- of Protocol N0.8. 

30. Article 6. 

31· Although the Court has never met, it has been learnt 

that the President of the Court of Justice of the 

European Communities in Luxembourg was appointed 

President of the Court of Arbitration as well. It is 

not known in what capacity this appointment was made 

by the Association Council. The appointment which has 

been referred to as a "gentleman's agreement" bristles 

with difficulty. There is no intention of imputing 

impropriety to the Association Council which has the 

power to make such an appointment. Nevertheless, the 

impression that the Associated States were placed 

under undue influence cannot be ruled out. This piece 

of dualism of functions should be avoided in any 

future Convention of Association. 

32. See Protocol No.9 annexed to the Convention of 

Association. 
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Jurisdiction of the Court 

2.29. Under the Convention of Association, the jurisdiction 

of the Court stems from the failure of the Association Council 

to resolve amicably, a dispute concerning the interpretation 

or the application of the provisions of the Convention of 

Association. In the likely event of a Member State or Associated 

State committing a breach of a provision of the Convention of 

Association, or where there is a dispute concerning the 

interpretation of the Convention of Association "between one 

Member State, several Member States or the Community on the one 

33 

hand, and one or more Associated States on the other hand", y 

proceedings may be brought before the Association Council by 

one of the Parties or on its behalf against the defaulting Party. 

There is no provision that individual persons - natural or 

otherwise - have the competence to initiate proceedings either at 

the level of the Association Council or before the Court. Under 

the EEC Treaty, however, bodies corporate and individuals are 
34· 

competent to have access to the Court of J u s t i c e . ^ 

The right of individuals to have audience of the Courts -

municipal and international - has been treated in extenso in 

Chapter 3 hereof under legal considerations. Nevertheless, we may 

not be unduly detained here if a brief comment is proferred at this 

stage of our study. The European Economic Community recognises 

the rights of individuals - natural or legal - in the operations 

of the Community. These individuals, in the course of running 

their humble affairs, often find themselves involved in 

transactions affecting other individuals, Institutions, Member 

States and or their Agents. Hence the provisions contained in 

Article 173(2) of the EEC Treaty which enable individuals to 

33. See Article 53· 

34. Article 173(2) of the EEC Treaty. See also 

Mathijsen: A Guide to European Community Law, 

(1972), p.157. 
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appeal againet a measure or decision of the Court addressed to 

the said individuals. As noted in our discussion of the 

functions of the Association Council, "the Association Council 

may make any appropriate recommendations for the purpose of 

facilitating contacts between the Community and the 

representatives of the various trades and professions of the 

Associated States."^ In their commercial or other dealings 

with the Community, the representatives of the said trades 

and professions may accept rights and obligations which are 

likely to give rise to disputes between the parties. It is 

not known why the Convention of Association has made no 

provision for such individuals to have assess to the Association 

Council and the Court if there should occur an infringement of 

their rights within the framework of the Convention of 

Association. 

As provided by the Treaty of the ЕЬС, injured parties 

may commence proceedings by referring their grievances 

initially to the opinion of the Commission. It is submitted 

that the Commission's role here is to ensure that only 

non-vexatious litigation is initiated before the Court of 

Justice. If anything, the individual's right of auaience 

before the Court of Justice is made more secure and predictable. 

These observations may lead to the suggestion that steps should 

be taken to adopt similar procedures for the settlement of 

disputes under a future Convention of Association, Such a 

move will give effect to the maxim: 

"ibi ¡jus, ubi remedium" or conversely, "pas d'enteret, 

pas d'action." 

35· See Article 54 of the Convention of Association. 

36. Article 170(2) of the Treaty of the ĵ iC. 
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2.30. The above conclusions become even more cogent if 

consideration is given to the provision that "the decisions 

of the Court of Arbitration shall be binding on the parties 

to the dispute who shall be under the obligation to take all 

•57 necessary measures to carry them out."^' No doubt, the 

draftsmen had the High Contracting Parties in mind, but if 

the decisions of the Court are to be enforced, and if as is 

•58 provided, the individual is a compellable witness-^ and subject 

to penalties for proven perjury, default or subornation, 

there is no reason in the name of equity, good conscience and 

natural justice why such an individual should be locked out 

of the Court. It is suggested that if the Court is to 

administer justice, it must be empowered to keep its doors 

wide open to all those who have rights to prosecute and 

causes to defend. The problem of the binding force of the 

Court's decision on Member States and Associated States within 

the context of sovereignty is discussed at length in Chapter 3 

of this study. 

With regard to the procedure and rules of the Court, 

it may be said that these do not exist for the time being. 

Under Article 53(6) of the Convention of Association, 

"the Court of Arbitration shall adopt its rules of procedure 

at its first session." In view of the fact that the Court has 

never been in session, we may assume that the said rules and 

procedure are yet to be tried and put to test. 

Access to the Court 

2.31· Contentious proceedings are initiated by petition 
40 

addressed to the Court by the Plaintiff. The Defendant has the 

37· Article 53(^0 of the Convention of Association. 

38. Article 20 of Protocol No.8 annexed to the 

Convention of Association. 

39· Ibid. 

40. Article 14 of Protocol No.8. 
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right to submit a written reply within a specified limit of 

41 time to be determined by the President of the Court. 

Petitions must clearly state the subject matter of the dispute, 

that is, a Statement of Claim setting out clearly a "summary of 

the facts establishing that an amicable settlement had not been 

obtained from the Association Council." Furthermore, the said 

petition must categorically state that the parties had not 

reached an appropriate settlement of the dispute, the petitioner's 

submission and the law he intends to rely upon. 

The Court must be convinced of the existence of a valid 

cause of action. On the receipt of the petition, the Hegistry 

of the Court must transmit copy thereof to the Association 

Council "which shall notify it to the Member btates of the 

Community and to the Associated States." J The States may 

present their written observations to the Court although they 

44 may not be considered parties to the dispute. This again is 

a departure from the usual run of proceedings before a Court 

of Law. 

It would appear that the idea of an amicable settlement 

is not abandoned at the Association Council level and the 

inquisitorial approach is adopted in a bid to apprise the 

Court fully of all circumstances of the suit before it. here 

there are oral proceedings, the Member btate(s), the Comnunity 

or Associated State(s) submitting written observations may be 

represented before the Court. 

41. Article 15. Id. 

42. Ibid. 

43. Article 16. 

44. Ibid. 

45. Article 19 of Protocol ̂ o.8. 
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Proceeding s before the Court 

2.32. Тяе written or oral proceedings may be conducted in 

one uf the following languages: German, French, Italian and 

Dutch. /iti· the enlargement of membership of the Community, 

it may ivell be that ¿nglish and Danish will be added to the 

list of languages. The Registry is to ensure that all 

necessary translations are undertaken before proceedings are 

begun. 

The venue of the Court is at the Court of Justice of 

the European Communities. The choice of Luxembourg as the 

home of the Court seems to be based on a desire to avoid 

duplication of expenditure in providing new premises, personnel 

and facilities for interpretation. Nevertheless, it is desirable 

to introduce an entirely new pattern for the organisation of 

a Court that 7/ill be responsible for seeing to the rights and 

obligations of the High Contracting Parties to a new Convention 

of Association. It should be possible to house the Court in one 

of the Associated States. As noted above, the operations of the 

Court are ensured by the services of the Court of Justice of the 

4-7 European Communities. The extent to which this has worked 

cannot be assessed in view of the absence of any disputes 

coining before the Court as it is now constituted. 

Parties to a dispute before the Court may be represented 

by one or more Agents who may in turn be assisted by a Barrister 

or University Lecturer in Law who is qualified to have audience 

of a Court of Law in a Member State or Associated State. 

Members of the Court and legal personnel and agents who appear 

before it shall enjoy the usual privileges and immunities 

4-6. Ibid. 

4-7. Article 10. 

4-8. Article 12. 
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during the pendency of the case. Such, privileges are 

applicable to oral or written statements attributed to the 

persons mentioned. In exceptional circumstances, however, 

the Court may, in its discretion, suspend such immuni ties 

and privileges if it considers that such suspension is in 

the interest of the proceedings before it. J 

2.33· An interesting provision of the Statute of the Court 

is that its deliberations "shall be and remain secret"'' 

although the reasoned awards of the Court must be read in open 

Court and members who took part in the deliberations and 

51 decisions must be named. 

It is noteworthy that the Court of Justice of the 

European Communities, under the provisions of Article 165(1) 

of the Treaty of the EEC, sits "in plenary sessions". The 

Article provides: "The Court of Justice shall sit in plenary 

session. It may however set up chambers, each composed of 

three or five Judges, in order either to conduct certain 

enquiries or to judge certain categories of cases in 

accordance with provisions to be laid down in rules for this 

purpose", and in order to hear cases submitted to it by a 

Member State or by any of the Institutions of the European 

Economic Community in respect of preliminary questions 

submitted to it under Article 1771 "the Court of Justice 

53 shall always sit in plenary session."^ 

In effect, there is not much difference in the procedures 

of the Court of Justice and the Court of Arbitration of the 

Association. It is however suggested that nothing should prevent 

49. See Article 13 of Protocol No.8. 

50. Article 17· Id. 

51. Article 18. Id. 

52. Article 165(1) of the EEC Treaty. 

53. Article 165(2). 
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proceedings from being held in plenary if the parties to the 

oispute should request this. This may accord with the 

provision that the Court's awards are to be read in open Court. 

Powers of the Court 

2.34-· In order to have the full facts of a pending suit, the 

Court has been empowered to make formal enquiries and also order 

that such enquiries be undertaken on its behalf. It may order 

witnesses to be subpoenaed to appear before it. Such witnesses, 

if properly summoned, are under an obligation to comply with the 

orders of the Court. The difficulty that may be involved in 

the enforcement of this provision is duly taken care of by a 

further provision that "the Court may report to the domestic 

authorities cases of perjury, default of witnesses or their 

subornati on."" 

It would appear from the foregoing provision that the 

enforcement powers of the Court are being delegated to the 

Member States and Associated States who are under treaty 

obligations to compel their nationals to conform with an order 

of the Court. The lacuna complained of earlier-7 remains 

unsolved, having regard to the apparent absence of reciprocal 

rights of audience of the Court in cases where the individual 

feels injured. The ultimate result would seem to be that the 

individual is left with no alternative but to accept the 

decision of the Court of Arbitration without the option of an 

appeal. 

54. Ar t ic le 20. 

55. Ibid . 

56. See para. 2.25 supra. 
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The Court may request the parties to surrender all 

documents and to furnish all information relevant to the issues 

57 before it. It also has the power to request the Association 

Council, the Member States and Associated States not parties to 

the dispute to furnish all information that it (the Court) 

considers necessary for the settlement of the dispute.'' And 

finally the power to make an order for security for costs-'" 

60 and impose costs ex aequo et bono have been provided for by the 

Statute of the Court. These powers are discussed within the 

context of sovereignty and legal problems in Chapter 3· 

Nevertheless, we may conclude this Chapter by submitting that 

the powers of the Court so far as the exercise thereof affects 

the sovereignty of States and the rights of individuals need 

to be tested. It may well be that a future Court of the 

Association will be in a better position to offer such a service. 

Miscellaneous Provisions 

2.35· The operating expenses of the Court, i.e. travel and 

61 

subsistence expenses of members, are to be refunded to them. 

Subsistence expenses fixed at twenty units of account per day 

when the Court is in session are paid to each member. The 

travelling expenses are borne as to one half by the Community 

and as to the other half, by the Associated States. Lxpenditure 

relating to the Hegistry of the Court in respect of formal 

enquiries, organisation of hearings - premises and interpretation 

are to be home by the Community while expenditure relating to 

special enquiries shall be settled with other costs. 

57. Article 21(1) of Protocol ilo.8. 

58. Article 21(2). Id. 

59. Article 22. Id. 

60. Article 18. Id. 

61. See Article 3, Protocol No.10. 
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C_H_A_P_T_E_H III 

A HISTORICAL STUDY Οι' CERTAIN FBOVISIONS 
ОТ YAOÜTOE I I CONVENTION· Afl А B A S I S T S E 
І Ш И И Ц Д А Д Ш OP ШЕ AcT-EEc ДбН ИГГЮТ 

OF LOME 

3.1. The scope of this Chapter may be determined by reference to 

the Association, the Institutions and other related organs. The 

objective and functions of these entities have been outlined in 

Chapter II of this study. Consequently, the legal considerations 

examined hereafter are partly based on the spirit and letter of 

relevant provisions of the Convention of Association. Where 

necessary, experience gained from the operations of similar 

International Agreements will be heavily drawn upon. In view of 

the fact that the new States of the Third World are "the resultant 
1 

of the interacting behaviour of systems", a great deal of attention 

would be given to the development of a new system of law within the 

context of general principles of law recognised by the new States 

and the international community as a whole. 

Legal Basis of Association 

3.2. Part IV (Articles 131-136) of the EEC Treaty is usually 

accepted as constituting the legal basis for regulating relationship 

between the European Economic Community and the former overseas 

dependencies of the Member States. 

Article 131(1) provides: 

"The Member States agree to associate with the Community 

the non-European countries and territories which have 

special relations with Belgium, Trance, Italy, the 
ρ 

Netherlands and the United Kingdom. These countries 

and territories (hereinafter called the 'countries and 

territories') are listed in Annex IV to this Treaty."^ 

»Footnote: The ACP-EEC Convention of Lomé which was signed 

on 28 February, 1975 though a substantial 

improvement upon the earlier Conventions, 

retains most of the principles examined under 

the Convention of Association. See ACP-EEC 

Convention of Lome: Titles 1 - VI. 

1. See, Burton: "Systems, States, Diplomacy and Rules" 

(1968), p.10. See also, C.A. McClelland, Theory and 

the International System, (1966), p.91· 

2. First sentence as amended by Article 24(1) of 

(contd.) 
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2 (contd.) 

the Act of Accession. 

3. The "countries and territories" listed in Annex Γ7 

to the EEC Treaty are: French West Africa: Senegal, 

French Sudan, French Guinea, Ivory Coast, Dahomey, 

Mauritania, Niger and Upper Volta; 

French Equatorial Africa: Middle Congo, Ubangi-Shari, 

Chad and Gabon; 

St. Fierre et Miquelon, the Comoro Archipelago, 

Madagascar and dependencies, French Somaliland, 

New Caledonia and dependencies, French Settlements 

in Oceania, Southern and Antartic Territories; 

The Autonomous Republic of Togoland; 

Trust Territory of the Cameroons unii er French 

administrati on; 

The Belgian Congo and Ruanda-Urundi; 

The Trust Territory of Somaliland under Italian 

administration, Netherlands New Guinea, The 

Netherlands Antilles; 

Anglo-French Condominium of the New Hebrides ; * 

The Bahamas ; * 

Bermuda ; * 

British Antartic Territory;* 

British Honduras;* 

British Indian Ocean Territory;* 

British Solomon Islands;* 

British Virgin Islands;* 

Brunei;* 

Associated States in the Caribbean: Antigua,* Dominica,* 

Grenada,* St. Lucia,* St. Vincent,* St. Kitts-Nevls-Anguilla,· 

Cayman Islands;* 

Montserrat;* 

Pitcairn;· 

St. Helena and Dependencies;* 

The Seychelles;* 

Turks and Caicos Islands.* 

• "Countries anil territories" which became 

associated upon Britain's entry to the 

Community on 1 January, 1973• 
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The criterion of "special relations" applies to the 

status of dependency of the territories listed. Although 

referred to as an "Autonomous Republic", on account of a 
li. 

large measure of internal self-government, logo, luce the 

other "countries and territories" enumerated, was still a 

dependency of France, a Member State of the European Economic 

Community. Consequently, the provisions of Articles 131-156 

may be viewed as exclusively applying to dependent non-European 

territories having association relationship with the EEC. 

Further to this observation, it may be suggested that the 

provisions of Articles 131-136 of the EEC Treaty are not applicable 

to independent non-European countries seeking association with 

the EEC. The criterion of "special relations" which refers 

to economic and political ties that had existed between a Member 

State on the one hand, and a dependency on the other, seemed to 

have been applied during the conclusion of other arrangements 

based on the concept of association. When the Implementing 

Convention came to an end, most of the Associated States had 

already obtained their political independence from some of the 

Member States of the European Economic Community and therefore 

no longer enjoyed special relationship within the meaning of 

close political ties. 

3·3· Article 136^ of the EEC Treaty makes provision for an 

Prior to its attainment of independence, Togo was a U.N. 

Trust Territory under French administration. 

The full text of Article 136: 

"For an initial period of five years after the entry 

into force of this Treaty, the details of and procedure 

for the association of the countries and territories with 

the Community shall be determined by an Implementing 

Convention annexed to this Treaty. 

Before the Convention referred to in the preceding 

paragraph expires, the Council shall, acting unanimously, 

lay down provisions for a further period, on the basis 

of the experience acquired and of the principles set out 

in this Treaty." 
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Implementing Convention, the main objectives of which axe to 

determine the particulars and formulate procedures relating to 

the "association of the countries and territories with the 

Community." The Implementing Convention which is an integral 

part of the EEC Treaty provides in Article 2 as follows: 

"The authorities responsible for the countries and territories 

shall, in agreement with the local authorities or with the 

representatives of the peoples of the countries and territories 

concerned, submit to the Commission the social or economic 

7 
projects for which financing by the Community is requested", 

that is to say, the metropolitan authorities or the governments 

of relevant Member States of the EEC on the one hand, and the 

local authorities of the "countries and territories" on the 

other hand, lends support to the view that Articles 131-136, 

read together with the provisions of the Implementing Convention, 

were designed to take care of the association of dependent 
о 

territories rather than independent "non-European" sovereign 

States. 

ЗЛ. By a Protocol of 25 March, 1957 annexed to the EEC Treaty, 

the Treaty was made applicable to Netherlands New Guinea only. 

The Protocol refers to Article 227(3) of the EEC Treaty which provides! 

"The special arrangements for association set out in Part Four 

of this Treaty shall apply to the overseas countries and territories 

listed in Annex 17 to this Treaty." It would be seen from its 

6. See Article 239 of the EEC Treaty which provides: 

"The Protocols annexed to this Treaty by 

common accord of the Member States shall form 

an integral part thereof." 

7· Emphasis supplied. 

8. See Articles 131-136 of the EEC Treaty. 



- 92 -

provisions that though it does not explicitly provide a basis for 

association, Article 227(3) is functionally similar to the provisions 

of Articles 131-136 of the EEC Treaty. Therefore, by the 

application of Article 227(3) to the Protocol relating to the 

Netherlands New Guinea whereby the High Contracting Parties 

expressly declared their intention to associate that country with 

the Community and aleo by referring to Annex 17 of the EEC Treaty, 

it is submitted that the provisions of Article 227(3) of the EEC 

Treaty cannot be construed to refer to a relationship other than 

association. It is further suggested that where it intends to do 

so, the EEC Treaty clearly, without equivocation, provides for an 

Association Agreement. The Declaration of Intent relating to 

Somaliland, inter alia, states that the High Contracting Parties, 

"ANXIOUS, at the time of signature of the Treaty 

establishing the European Economic Community, to 

define the exact scope of articles ІЗІ and 227 of 

this Treaty, in view of the fact that under article 24 

a 

of the Trusteeship agreement with respect to the 

Trust Territory of Somaliland the Italian administration 

of that territory will end on 2 December 1960, 

HAVE AGREED to give the authorities who will after 

that date be responsible for the external relations 

of Somaliland the option of confirming the 

association of that Territory with the Community, 

and declare their readiness to propose, if need be, 

to these authorities the opening of negotiations 

with a view to concluding conventions for economic 
10 

association with the Community." 

9. The Somali Republic which assumed independence 

on 1 July 1960, is the outcome of a merger of 

the Protectorate of British Somaliland and the 

former Trust Territory of Somaliland under 

Italian administration. 

10. See the EEC Treaty, Declaration of Intent on the 

Trust Territory of Somaliland then under the 

administration of the Italian Republic. 



A similar declaration concerning the Community's relationship 

11 
with the Kingdom of Libya as it then was, has clearly spelt 

out the intention of the High Contracting Parties to conclude 

a convention of economic association with that State. 

On the other hand, it is a matter of interest to note 

that whereas by another Declaration of Intent annexed to the 

EEC Treaty, the High Contracting Parties declared their usual 

readiness to "open negotiations at the request of the Kingdom 

of the Netherlands, with a view to concluding conventions for 

the economic association of Surinam and the Netherlands Antilles 

12 
with the Community", the Antilles, and not Surinam, became 

associated under the provisions of Annex Г to the EEC Treaty. 

The EEC Treaty was applied to Surinam not as an associated 

country or territory, but as part of the Kingdom of the 

Netherlands. 

3·5· It would be recalled that upon the expiry of the 

Implementing Convention in 1963, practically all the dependencies 

in respect of which the special Association Agreement was designed 

had obtained their political independence.
 J
 It therefore became 

necessary for the EEC to negotiate a new Convention with the new 

independent States, presumably, on a footing of equality. The 

texts of the two Yaounde Conventions make no reference to the 

enabling Article of the EEC Treaty, albeit, the objectives 

11. See Declaration of Intent on the association of the 

Kingdom of Libya with the European Economic Community 

annexed to the EEC Treaty. It would be recalled that 

Libya was an Italian Colony; hence the economic links 

between the two countries and therefore need for the 

Declaration of Intent. 

12. See the EEC Treaty, Declaration of Intent on the 

association of Surinam and the Netherlands Antilles 

with the European Economic Community. 

13· S·· Appeaux. 



highlighted by the preamble of the ESC Treaty were copiously 

invoked. Paragraph 7 °f tbe preamble of the EEC J?reaty which 

providee: "INTENDING to confirm the solidarity which binds 

Europe and the overseas countries and desiring to ensure the 

development of their prosperity, in accordance with the principles 

of the Charter of the United Nations," is written into the two 

Yaounde Conventions wherein there is reference to the desire of 

the High Contracting Parties "to demonstrate their common desire 

for co-operation on the basis of complete equality and friendly 

relations by observing the Charter of the United Nations" and 

furthermore "resolved to develop economic relations between the 

Associated States and the Community." The departure from the 

conventional practice of invoking a definitive treaty provision 

as the basis of the Conventions is due to a combination of factors, 

not excluding political considerations. 

It would appear that during the negotiations which led to 

the conclusion of the Second Yaounde Convention (hereinafter 

referred to as the Convention of Association), Member States of 

the EEC were unable to agree amongst themselves as to the effective 

international status of each Associated State. Furthermore, 

though all the Associated States had obtained their political 

independence as of the date of signing the Convention of 

Association, some Member States did not quite appreciate the 

sovereign equality of the newly independent States. While in the 

nineteenth century, the problem of sovereignty was discussed from 

the viewpoint that sovereignty could possibly be divisible, it 

appears to be settled law during the second-half of the twentieth 

century that partial sovereignty is incompatible with a status of 

14 independence. Nevertheless, divergent views expressed by, and 

persistently adhered to by some Member States, prevented the 

14. See para. 3·37 et sea. on "Sovereignty". Por a detailed 

discussion of sovereignty see, Oppenheim, International 

Law, Vol.1 (7th ed.), 1963, pp.117-123, at p.122. See 

also the paragraphs on Divisibility of Territorial 

Sovereignty, id., pp.4J2 et seq. For other views on 

this subject, see Kapteyn and Ver Loren van Themaat, 

Introduction to the Law of the European Communities. 

Sweet & Maxwell, (1973), p.34. 
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parties from reaching an accord. In the event, the Associated 

States, of the one part, and the Member States of the other part, 

accepted the compromise to make the preambular provisions of the 

EEC Treaty the legal basis for the Convention of Association. 

Having determined the effects of the formula of "special 

relatione" in Article 131 which is applicable to dependent 

non-European countries and territories, we may now examine a few 

other applicable provisions of the EEC Treaty and cases in which 

they could be made the basis for Association. 

3.6. The independent States of the International Community 

develop spedai relationship with one other in a variety of ways. 

Article 13 of the Charter of the United Nations, inter alia, 

empowers the General Assembly to "initiate studies and make 

recommendations" with a view to promoting international 

co-operation in the political field, encourage the progressive 

development and codification of international law and the 

promotion of international co-operation in the economic, social 

and health fields. Chapter VIII of the Charter provides for 

Regional Arrangements. The Specialised Agencies of the United 

Nations and regional organisations like the Organisation of 

American States, the Organisation of African Unity and the 

Council of Europe offer the opportunity for States and groups 

of States to develop and maintain special relations on a footing 

of equality and mutual respect. On the basis of the foregoing, 

one wonders whether the formula of "special relations" is not 

equally applicable to interaction of States which had no previous 

historical bonds of friendship as in the case of the Member States 

and Associated States. Thus, it is not clear whether in the absence 

of a definitive treaty provision, reference to "the common 

desire for co-operation on the basis of complete equality and 

friendly relations" p and the principles of the Charter of the 

United Nations provide an effective legal basis for Association. 

15· See the preamble to the Convention of Association. 

16. Ibid. 
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It is tempting to argue in a circle in a bid to understand the 

omission of an enabling provision from the Convention of 

Association. But an examination of the EEC Treaty and other 

Conventions, notably, the Agreement between the EEC and the 

Federal Republic of Nigeria, and the Arusha Agreement, may help 

the reader to appreciate the misgivings underlined. 

3.7· The preamble to the Agreement establishing an Association 

between the European Economic Community and the Federal Republic 

of Nigeria, unlike that of the Convention of Association, 

explicitly states that the High Contracting Parties, inter alia, 

had decided to conclude an agreement establishing an Association 

between the European Economic Community and the Federal Republic 

of Nigeria, in accordance with Article 238 of the EEC Treaty. 

There is also reference in the opening paragraph, to the EEC 

Treaty as an authoritative legal source of Association. Other 

introductory provisions worthy of note include the acceptance 

of the Declaration of Intent by the Member States on the occasion 

of the execution of the Yaounde Agreements as evidence of the 

legality of entering into further association relationship with 

17 the Republic of Nigeria. ' 

17· The relevant clauses of the preamble provide as follows:-

"HAVING REGARD to the Treaty establishing the European 

Economic Community, 

TAKING INTO CONSIDERATION the declaration of intention 

by the Member States on the occasion of the signature 

of the Convention of Association between the European 

Economic Community and the African and Malagasy States 

associated with that Community, 

WISHING to demonstrate their common desire to maintain 

and strengthen their friendly relations, observing the 

principles of the United Nations Charter, 

DESIROUS of contributing to the development of 

inter-African co-operation and trade and also of 

international economic relations, (contd.) 
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17· (conta.) 

"HAVE decided to conclude an agreement establishing 

an Association between the European Economic 

Community and the Republic of Nigeria, in accordance 

with Article 238 of the Treaty establishing the 

European Economic Community " 

The Arias ha Agreement which bears a similar preamble also 

adverts to Article 238 of the Treaty as a basis for Association. 

The Article provides: 

"The Community may conclude with a third State, 

a union of States or an international organisation 

agreements establishing an association embodying 

reciprocal rights and obligations, common action 

and special procedures. 

These agreements shall be concluded by the Council 

acting unanimously consulting the Assembly. 

Where such agreements call for amendments to this 

Treaty, these amendments shall first be adopted 

in accordance with the procedure laid down in 

Article 236."18 

18. Article 236 of the EEC Treaty provides: 
any 

"The Government of^Member State or the 

Commission may submit to the Council proposals for 

the amendment of this Treaty. 

If the Council, after consulting the Assembly 

and, where appropriate, the Commission, delivers 

an opinion in favour of calling a conference of 

representatives of the Governments of the Member 

States, the conference shall be convened by the 

President of the Council for the purpose of 

determining by common accord the amendments to be 

made to this Treaty. 

The amendments shall enter into force after 

being ratified by all the Member States in accordance 

with their respective constitutional requirements." 
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In Professor llathijsen's opinion, Article 238 has 

19 "turned out to be the most important" ' of the provisions of the 

Treaty formulating procedures for the conclusion of agreements 

with third States! The other provisions referred to by him 

include Articles 113, 114 and 228 to 231, which touch and concern 

the Community's relationship with States other than Associated 

States. Apart from the Nigerian and Arusha Agreements, Article 238 

has been applied in concluding Agreements with Greece, Turkey and 

EFTA countries. The importance of the Article as a basis for 

association lies in its application to agreements with countries 

with varying degrees of economic development. It has further 

been suggested by Professor Mathijsen that "two kinds of 

association have been established: (1) those with countries 

which are expected to become full members in due course and 

(2) those with less developed countries for whom membership is 

20 not envisaged." 

from the foregoing, it would appear that the application 

of a particular provision of the EEC Treaty suggests the type of 

future relationship the Partners envisage. The bases of the 

two Yaounde Conventions, it is submitted, are not at variance 

with that of the Nigerian and Arusha Agreements, the legal basis 

of which is Article 238 of the EEC Treaty. It will further be 

suggested that where the provisions of the article are complied 

with in course of negotiations and subsequent signing of a 

Convention, the omission of the relevant article from the preamble 

of the agreement that emerges does not of necessity operate to 

vitiate the objectives of the Agreement. Thus, the omission 

of Article 238 of the EEC Treaty from the preambles of the 

Yaounde Conventions does not make the latter an illegality. It 

is a condition that the agreements be concluded by the Council 

of the European Economic Community acting unanimously after 
21 consultations with the Assembly. 

19· See Mathijsen, op. cit., p.118. 

20. Ibid. 

21. See Articles 228 et seq. of EEC Treaty. 
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3.8. As was pointed out in an earlier paragraph, the 

decision to omit a reference to an enabling clause in the preamble 

to a Convention does not operate to vitiate the objectives of that 

Convention. Whereas it is merely desirable to rake into the 

preamble, all relevant applicable Instruments or Acts, the 

non-observance of the provisions of such Instruments or Acts will 

certainly render the relevant Treaty an illegality, and therefore, 

a nullity. In other worde, what matters is the "substance η rid 

not the form." 

Under Article 235 of the EEC Treaty, the Community has 

the capacity to take actions which cannot be brought under the 

provisions of Articles 131-136; and Article 238. Article 235 

provides : 

"If action by the Community should prove necessary to 

attain, in the course of the operation of the common 

market, one of the objectives of the Community and 

this Treaty has not provided the necessary powers, 

the Council shall, acting unanimously on a proposal 

from the Commission and after consulting the Assembly, 

take the appropriate measures." 

Another possible provision which may form the legal basis of a 

Convention of Association is Article 3(k) of the EEC Treaty 

25 
which provides: "For the purposes set out in Article 2, 

22. Fara. 3*6. supra. 

23. Article 2 provides: 

"The Community shall have as its task, by 

establishing a common market and progressively 

approximating the economic policies of Member 

ütates, to promote throughout the Community a 

harmonious development of economic activities, 

a continuous raising of the standard of living 

and closer relations between the States 

belonging to it." 
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"the activities of the Community shall include, as provided in 

this Treaty and in accordance with the timetable set out 

therein the association of the overseas countries and 

territories in order to increase trade and to promote Jointly 

economic and social development." The reference to "the overseas 

countries and territories", however, seems to be an indication 

that the article applies to agreements with dependent territories 

rather than sovereign States. To assert that the Conventions of 

Association are legally based, is to state that the procedures 

laid down by relevant sections of the EEC Treaty have all been 

duly observed by the EEC and that the Associated States have 

accepted and ratified the terms of the Convention of Association. 

It is submitted that the powers exercisable by the EEC under 

Article 235 are complementary to the provisions of Article 238. 

These powers, of course, include the power to initiate and 

conduct negotiations leading to the conclusion of all manner oi 

Association Agreements. It may well be that the Convention of 

Association, the preamble of which is silent on definitive Treaty 

provisions, may have been conceived and brought into legal 

existence under Article 235 which, as stated, is subsidiary to 

Article 238. 

In conclusion, therefore, the Convention of Association 

seems to have a firmly estaDlished, albeit, infinitely variable, 

base. From this may flow certain indicia and consequences. 

There are important reasons for stating that the legal basis 

of Association is probably determinaole by the type of 

Association envisaged by the Parties. Whereas, the European States 

24. See Article 237 of the ESC Treaty which provides: 

"Any European State may apply to become a member 

of the Community. It shall address its application to 

the Council, which shall act unanimously after 

obtaining the opinion of the Commission. 

The conditions of admission and the adjustments 

to this Treaty necessitated thereby shall be the subject 

of an agreement between the Member States and the applicant 

State. This agreement shall be submitted for ratification 

by all the Contracting States in accordance with their 

respective constitutional requirements." 
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a s soc ia ted with the EEC are competent to apply for f u l l membership 

subject to the fu l f i lment of c e r t a i n c o n d i t i o n s , non-European 

Associated States cannot become full members of the Community as 
25 it is currently constituted. ' 

is 
3.9· Another important issue which^p be examined at a later 

stage is the question of determining the legal status of the 

Association. This involves, not only an examination of the 

institutional provisions, the Rules and Hegulations relating thereto, 

but also the extent to which these Hules and Regulations may or may 

not affect other Organisations which are normally not subject to 

the "internal rules" of the Institutions of the Association. 

One of the protocols which are an integral part of the 

26 Convention provides that the Co-ordinating Council of the 

27 Association shall have "legal personality." ' It further provides:-

"The Representatives of the Governments of the 

Member States and of the Associated States and the 

Representatives of Institutions of the European 

Communities, as also their advisers and experts and 

the members of the staff of the Co-ordinating 

Secretariat taking part, on the territory of the 

Member States or of the Associated States, in the 

work either of the Institutions of the Association 

or of the Co-ordinating bodies, or in work connected 

with the application of the Convention, shall enjoy 

25. See para. 3*7 supra; see also Mathijsen, op. cit., 

p.118. As of April 1975, Greece, an Associated 

State by virtue of Article 238, has made approaches 

with a view to being accorded full membership of 

the Community. 

26. See Article 65 of the Convention of Association. 

27* See preamble to Protocol N0.9 annexed to the 

Convention; see also Article 45 of the Convention. 
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"the customary privileges, immunities and facilities 

while carrying out their duties and while travelling 

to or from the place at which they are required to 

28 
carry out such duties." 

We may observe that the act of granting immunities and privileges 

by Member States and Associated States as provided for in the 

Protocol adverted to above, may raise the issue of the 

international character or otherwise of the Association and its 
29 Institutions. This underscores the attribution to international 

entities such as the Association, of functions analogous to 

sovereign States and the obligation to extend to their 

representatives privileges and immunities which are a necessary 

•50 

requirement for the effective execution of their duties. It is 

not the intention at this stage to embark upon an analysis of the 

provisions relating to privileges and immunities. Nevertheless, 

it may be observed that there is the danger to hasten into the 

temptation that the mere provision for reciprocal privileges 

and immuni ties presupposes the existence of an international 

status. There has been much controversy over the concept of 

international personality as it applies to public international 
31 organisations. A few of the views expressed on the problem will 

be considered in the pages that follow. It is probably at this 

point that it is most appropriate to examine the question as to 

whether there exists a separate system of law known as 

"Association Law". 

Is There An "Association Law"? 

3.10. The evolution of a system of Community Law which is sui 

generis and which exclusively regulates the relationship between 

29. See, Jessup, Transnational Law (1956)· 

30. Ibid. 

31· See Greig, International Personality, London (1970), 

pp.86 et seq. 
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the Member States, the Institutions and High Contracting Ρaxties, 

the Institutions and individual citizens, and between High 

Contracting Parties and individual citizens derives from 

the Treaty provisions, Hules and Regulations of the Institutions 

of the Community and the judicial pronouncements of national 

municipal courts and the Court of Justice in Luxembourg. The 

EEC Treaty provides: 

"Member States undertake not to submit a dispute concerning the 

interpretation or application of this Treaty to any method of 

32 

settlement other than those provided for therein." The 

"method of settlement" comprises, among other things, the 

provision for a Court of Justice which "shall ensure that in the 

interpretation and application of this Treaty the law is observed."'^ 

The Commission has the competence to deliver reasoned opinions 

if it "considers that a Member State has failed to fulfil an 

obligation" under the EEC Treaty. In the event of the failure of 

the Member State to comply with the Commission's opinion timeously, 
•54 

the latter "may bring the matter before the Court of J u s t i c e . " ^ 

The Statute of the Court of Justice provides for the procedural 

requirements that may be followed in bringing a matter before the 

C o u r t .
5 5 

It is submitted that the provisions of the Treaty setting 

out the mode of submission of disputes regarding the interpretation 

thereof, do operate to remove the Community disputes from the 

jurisdiction of the International Court of Justice, notwithstanding 
т.е. 

a recognition of the compulsory jurisdiction of the World Court^ 

32. See Article 219 of the EEC Treaty. 

33. Article 164· of EEC Treaty. 

34. Article 169 of EEC Treaty. 

35· See generally: Articles 164-188 of EEC Treaty. 

36. See Article 36(2), the so-called Optional Clause of 

the Statute of the International Court of Justice. 
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í7 by all Member States.·" One of the moat striking features of 

Community Law is the gradual evolution of judicial pronouncements -

the "Common Law" of the Community. Here, it is necessary to sound 

the caveat that the case law which has so far contributed to the 

development of a law "sufficiently original, individualised or 

characteristic to be considered separately from municipal law or 

international", has not been the exclusive product of the Court 

of Justice which is the main Judicial organ of the Community. 

Municipal Courts and Constitutional Courts, notably, those of 

the Federal Republic of Germany, Italy and the Benelux States have, 

in no small measure, helped to build up the jurisprudence of the 

Community. Professor Mathijsen has, in addition to the factors 

adverted to above, identified two Important aspects of the 

European treaties which lend positive support to the proposition 

that the treaties "are more than mere classical international 

agreements."^" These relate to: (i) the fact that Member States 

as well as persons - natural and legal - are directly affected 

by the treaties and (ii) the creation of Community institutions 

which are endowed with, and exercise "sovereign rights in limited 
40 4-1 

domains." The Bundesverfassungsgericht seised of a Case in 

1967 took the opportunity to review the effect of the Begulations 

of the Council of Ministers and Commission of the EEC, concluding, 

among other things, that "the institutions of the EEC exercise 

sovereign rights which the Member States have abandoned in favour 
42 of the Community they established." 

37. See Oppenheim, International Law, (1968), Vol.2, p.62, 

note 1 - "The parties...are bound by the obligation 

to refer all disputes falling within the scope of 

Article 36, paragraph 2 of the Statute of the 

International Court of Justice, i.e. all legal disputes, 

to that Court for a period of fifty years, subject to 

any reservation already made by them when »«и"g their 

respective declarations of acceptance." 

Since 197*, Trance only recognizee the Court's 

jurisdiction when provided for in multilateral 

treaties. 

38. See Mathijsen, op. cit., p.1. 

39· Mathijsen, op. cit., p.2. 

40. Ibid. 

41. See, Common Market law Heview, (1967), ρ.483. 

42. See Mathijsen, op. oit., p.6. 
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KT. 

From this thesis of "partial surrender"
 J
 of sovereignty 

Ъу each High Contracting Party, the German Court launched an 

analysis of the status of the Community which it declared "is not 

a State, nor a Federal State. It is a Community of a special 

nature, which is in the process of progressive integration, an 

inter-State creation...to which the Federal Republic - as the other 
44 

Member States - have transferred certain sovereign rights." 

This German decision appears to represent the view held by the 

Court of Justice in similar cases ^ coming before it and clearly 

underscores the theory that the Community is a new body within the 

international galaxy - an autonomous body which is, under certain 

conditions, not subordinated to public international law and 

directly or indirectly contributes to its development. It is not 

inconceivable to find the waters of Community Law and those of 

Public International Law flowing through the same channel without 

the possibility of being mixed together. One other feature common 

47 
to the two systems is that their waters are by no means stagnant. ' 

In conclusion, we may recapitulate the arguments advanced 

in favour of the advent and progressive development of a Community 

Law and stress the treaty provisions derogating from the acceptance 

of the jurisdiction of the World Court by Member States; the 

existence of a progressive jurisprudence of the Court of Justice -

consisting of interpretation of the provisions of the Treaty of 

the EEC and the adjudication of disputes involving Member States, 

48 
Institutions of the SEC and individual citizens. We must also 

take note of the contention that the Member States, by establishing 

the Community, "have restricted, although in limited dómalas, their 

49 sovereignty." 

43. See, Oppenheim, op. cit., pp.452, et seq. 

44. Ibid. 

45. See generally, Brinkhorst and Schermers, Judicial Remedies 
in the European Communities, (1969)· 

46. See para. 3·101 et seq. But see the International Fruit 
Case In which the European Court of Justice decided to the 
contrary. 

47. Community Law, like Public International Law, is still in 
the process of developing and perfecting its principles. 

48. See Articles 169 et seq and 225 of the EEC Treaty. 

49· For a detailed survey of the factors giving rise to a 
Community Law, see Mathljsen, op. cit., pp.1-7· See also, 
1964 Common Market Law Reports, 435; Common Market Law 
Review, 1964, 224. Brinkhorst & Schermers, Judicial Remedies 
in the European Communities, (1969). Р·167· 
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3.11. At the present stage of the Association where clusters of 

functional Systems are inextricably linked, it is, perhaps dangerous 

to consider the internal rules of procedure of the Institutions of 

the Association as a new body of law developing in a separate 

direction and for the time being, slowly adopting the attributes of 

a unique legal order. In so far as the rules of procedure of the 

Institutions of the Association - the Association Council, the 

Parliamentary Conference and the Court of Arbitration - relate 

exclusively to a realization of the aims and objectives of the 

Association, there exists a system, the absence of which may blur, 

or even sponge out the character of the Association. This is far 

from stating that there is in existence, a legal system known as 

"Association Law". 

50 Barring reservations to the application of Article J>&{2)'^ 

of its Statute, the International Court of Justice, is forum 

conveniens, for a variety of disputes between sovereign States. 

Similarly, unless there is a provision in the Convention of 

Association limiting the right of an Associated State to submit 

to the jurisdiction of the World Court as do the provisions of 

Article 219 of the EEC Treaty vis-a-vis Member States of the EEC, 

nothing prevents an Associated State from referring a dispute to 

50. Article 36(2) of the Statute of the ICJ, the so-called 

Optional Clause, provides: 

"The States parties to the present Statute may 

at any time declare that they recognize as compulsory 

ipso facto and without special agreement in relation 

to any other State accepting the same obligation, the 

jurisdiction of the Court in all legal disputes concerning: 

(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if 

established, would constitute a breach 

of an international obligation; 

(d) the nature or extent of the reparation 

to be made for the breach of an 

international obligation." 
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the International Court of Justice or the United Nations Arbitral 

Tribunal, any matter which falls clearly within the ambit of the 

Convention. To assert that such a right is available to a State 

which so desires, is not to conclude that this would always be the 

case. Apart from the International Court of Justice and the 

Arbitral Tribunal which can be resorted to in this Indirect way, 

there is available to the Associated States, the Association 

Council which as we have stated in Chapter II, is endowed with, 

and exercises quasi-judicial powers. There is also the Court of 

Arbitration of the Association. 

Ϊ7β may therefore conclude that, although under the 

Convention, an Associated State may resort to the Association 

Council and the Court of Arbitration either for the interpretation 

of provislon(s) of the Convention or in respect of a contentious 

dispute, no provision of the Convention prevents such a State from 

instituting proceedings in a forum other than the Association 

Council and or the Court of Arbitration. Conversely, nothing 

prevents a Member State which is a signatory to the Convention 

from submitting to the jurisdiction of a judicial body other than 

the Association Council and the Court of Arbitration of the 

Association. We are further led to a second conclusion, that is 

to say, the sovereign rights of the Member States and Associated 

States are consequently not restricted to the same extent as the 

Member States have, by establishing the Community "restricted 

their sovereign rights."·* 

Another factor which could tip the scales in favour of 

a development of an "Association Law" and which has been found 

conspicuously absent for the time being, is a jurisprudence of the 

Court of Arbitration of the Association. AB of now, the records 

51. See Mathijsen, op. cit., p.4. See also the 

ENEL· Case, 6/&Ч- Bec. χ 1159. 
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reveal that since the estaDlishment of the Court of Arbitration 

of the Association, it has not had the privilege of testing 

its impact on the other Institutions of the Association. The 

Association Council, in a minor dispute between the Member States 

on the one hand, and the Associated States on the other, was 

called upon to adjudicate in a matter relating to the entry into 

the Community market of certain tropical fruits and vegetables. 

There is no doubt that the matter was amicably settled, thus 

precluding the possibility of giving birth to a nucleus of case 

law of the Association. Be that as it may, the two Institutions 

which have the competence to evolve a case law of the Association 

have proved to be anything but fertile in that sphere. 

we are now to examine the extent to which the individual 

citizen can become an object of the provisions of the Convention 

in order to determine whether or not, a distinction could be 

drawn between the public international law and the internal 

rules of procedure of the Institutions of the Association. 

Here again, we are bound to draw blank. The relationship between 

the employees and servants of the Institutions of the Association 

on the one hand, and the Institutions they serve on the other, are 

not to be confused with the citizens of the Member States or 

Associated States in this enquiry. It is submitted that neither 

the provisions of the Convention nor the rules of procedure of 

the Institutions of the Association take cognizance of the 

individual citizens of the Member States and Associated States 

as "subjects" of the Association. Furthermore, no person, 

natural or legal, has been involved іл any contentious dispute with 

the Institutions of the Association and which may help us assess 

the competence of the relevant Institutions in that sphere. 
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C o n c l u s i o n e 

3.12. In the foregoing paragraph, we have attempted to 

remove certain doubts which exist as to the existence of a 

system of law which is exclusively applicable to transactions 

arising from the treaty obligations of the High Contracting 

Parties, who are signatory to the Convention. It is clear 

from the preceding analysis that an "Association Law" has not 

yet developed as has "Community Law". This is perhaps due to 

the absence of any provision to that effect and on account of 

the fact that the Court of Arbitration has not yet developed 

a case law of the Association. 

Notwithstanding the existence of the Court of 

Arbitration of the Association and the Association Council, 

the right of the Member States and the Associated States to 

invoke the jurisdiction of the International Court of Justice 

or any other judicial organ of the United Nations, does not 

appear to be curtailed or restricted by obligations under the 

Convention of Association. It need hardly be added, for anyone 

familiar with the law of international institutions that the 

foregoing arguments are not meant to consign arbitrarily, the 

constituent provisions of the Convention, the internal rules 

of the Institutions and the system that seeks to regulate the 

relationship between individual citizens of the High Contracting 

Parties to the exclusive regime of public international law. V/ith 

this caveat in mind, we now proceed to examine the personality -

international or otherwise - of the Association. 

Does the Association have International Status? 

3.13· The formulation of propositions and observations relating 

to the legal personality of the Association, its institutions and 

other related organs on an international plane, is an exercise 

which must be undertaken with extreme circumspection. It is to 

be noted that the possible attribution to the Association of legal 
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personality, both under International law and municipal law, 

should not Ъ allowed to obscure the fact that there is no 

single, comprehensive body of law to govern its transactions 

and activities. Initially, we must address our attention to 

the constitutional instrumente or texts of the Convention of 

Association. These instruments or texts may help us determine 

the legal status or character of the "Association". Since the 

activities of the Institutions of the Association are matters 

of a domestic nature they are regulated by the internal rules 

of the Institutions concerned. On the basis of this observation, 

we must direct our inquiry to the Convention of Association, 

more particularly, those provisions which relate to the functions 

of the Institutions and perhaps other related Organs, that is to 

say, the Association Council, the Co-ordinating Council, 

Co-ordinating Committee and Secretariat, the Parliamentary 

Conference and the Court of Arbitration of the Association. It is 

52 
not the intention in the paragraphs that follow to reactivate-' 

the discussion on the functional aspects of the Institutions and 

5·5 
other organs herein enumerated. It is our concern here to 

examine the extent to which the provisions of the Convention 

relating to the Institutions contribute to our inquiry into the 

legal status of the Association and or its Institutions. 

3.14. We have already focussed attention upon the provisions 

of the Convention relating to the immuni tiев and privileges. 

It has been noted that the relevant Protocol annexed to the 

Convention provides that the Convention "has established as a 

52. Por a detailed analysis of the functional aspects 

of the various Institutions, see Chapter II supra. 

53. See para. 3·9 supra. 



111 

"Co-ordinating body for the Associated States, a Co-ordinating 

Council composed of the African and Malagasy members of the 

54-Association Council set up by the Convention of A s s o c i a t i o n , ^ 

assisted by a Co-ordinating Committee composed of the African 

and Malagasy members of the Association Committee set up b y the 

said Convention"'''' and that the Council and the Committee are to 

be assisted by a Co-ordinating Secretariat. The preamble further 

refers to Article 45 of the Convention, under which, Article 2 

of an internal protocol signed by the Associated States, 

recognises the Co-ordinating Council "as having legal personal i ty" . 

It is noteworthy that the internal protocol here clearly follows 

the practice adopted by the draftsmen of the Charter of the 

United Nations^3 and leaves us in no doubt about the intentions 

of the High Contracting Parties as to the legal status of the 

Co-ordinating Council. Whether or not this status enjoys 

automatic recognition on an international plane, will depend upon 

its possession of those attributes or indicia common to 

international organisations. 

We have seen that within a restricted area of choice, 

the Convention provides for the enjoyment of customary privileges, 

immunities and facilities. These relate to various functionaries 

in the course of the performance of their duties and while 

travelling to or from the place where they are required to execute 

these duties. ' These functionaries include "the Representatives 

of the Governments of the Member States, the Associated States 

and the Representatives of the Institutions of the European 

Communities,"^ their advisers, experts, and the members of staff 

of the Co-ordinating Secretariat during the performance of their 

54. See Article 42 of Convention of Association . 

55· Article 47. 

56. See Article 104 of the Charter of the United Nations. 

57· See para. 3*9 supra. 

58. Ibid. 
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duties within the territorial bounds of the Member States or 

Associated States. The immuni ties and privileges hereinbefore 

mentioned, axe also applicable to the members of the Parliamentary 

Conference of the Association, to the members of the Court of 

Arbitration, the European Investment Bank, and other employees 

and officials of the said Institutions. The provision relating 

to the applicability of the immunities and privileges does not, 

ipso facto, carry the seal of international personality. 

Consequently, the view that the immunities and privileges 

mentioned relate to the municipal laws of the Member States and 

59 
Associated States will be canvassed at the appropriate stage. 

For the time being, it is enough to state that the provisions 

relating to the Immunities and privileges are merely designed 

to enable the Institutions of the Association to function smoothly 

within the territories of Member States and the Associated States. 

З.15. Distinctions between the EEC and the Association are 

60 
substantial but some of the provisions of the EEC Treaty and the 

Convention of Association seem to point to a similar approach 

to the problems of both entities. The Convention provides that 

"No treaty, convention, agreement or arrangement of any kind 

between one or more Member States and one or more Associated 

States may impede the implementation of the provisions of this 

61 
Convention." It is suggested that this provision carries 

59· See para. 3.4-6. 

60. See the preambles of the EEC Treaty and of the 

Convention of Association. See also the provisions 

relating to Trade, Social Policy, Financial Provisions, 

Institutions, Free Movement of Goods, setting up of 

common customs tariff, etc. under the EEC Treaty. 

61. See Article 56 of the Convention of Association. 
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an effect similar to that of the provision of Article 254- of the 
go 

EEC Treaty. It is hardly necessary to over-emphasize here the 

probable implications of strict adherence to the provisions of 

Article 56 of the Convention. The Associated State or the Member 

State who seeks to invoke this Article in a bid to repudiate or 

abrogate earlier Treaty commitments is not likely to side-step a 

flurry of diplomatic protests possibly leading to an invocation 

of the jurisdiction of the World Court or an Arbitral Tribunal 

of the United Nations. 

62. Article 234- of the EEC Treaty provides as follows:-

"The rights and obligations arising from 

arrangements concluded before the entry into force 

of this Treaty between one or more Member States 

on the one hand, and one or more third countries 

on the other, shall not be affected by the 

provisions of this Treaty. 

To the extent that such arrangements are not 

compatible with this Treaty, the Member State or 

States concerned shall take all appropriate steps 

to elimínete the incompatibilities established. 

Member States shall, where necessary, assist each 

other to this end and shall, where appropriate, 

adopt a common attitude. 

In applying the agreements referred to in the 

first paragraph, Member States shall take into 

account the fact that the advantages accorded under 

this Treaty by each Member State form an integral 

part of the establishment of the Community and are 

thereby inseparably linked with the creation of 

common institutions, the conferring of powers upon 

them and the granting of the same advantages by 

all the other Member States." 
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With respect to Article 234 of the EEC Treaty, 

considerations as to the precedence of Community Law over 

International Law have been taken up with characteristic 

precision by Professor Mathijsen who suggests that 

"....the European treaties, res inter alios acta, cannot 

relieve the Member States of their commitments vis-a-vis 

third countries."" He further refers to Article 37(5) of 

64 the Treaty and distinguishes this from a European Treaty 

which will normally take precedence over international 

agreements concluded between Member States. The full 

import of Article 234 of the EEC Treaty may be highlighted 

by the submission that if the Member States are to "Join 

their efforts", then they will be under Treaty obligations 

"to apply pressure to bring the third State to accepting 

66 modifications to the existing agreement. Such an act will, 

no doubt, spark off a formidable array of international 

reactions from appropriate quarters. The fact that the 

constituent instruments of two separate entities are capable 

of giving rise to similar effects is not indicative of 

equality of status and or the aims and objectives of the said 

bodies. Thus, it may be wrong to state that the Association 

and its Institutions must enjoy the same status - municipal 

or international - with the EEC because of the occurence of 

similar provisions in the EEC Treaty and the Convention of 

Association. We are to examine the Association's status in the 

light of its functions and accepted criteria of legal 

personality - international or otherwise. 

63. See Mathijsen, op. cit., p.17· See also the case of 

Fruit Company v. Frodukschap voor Groenten en Fruit, 

where the Court of Justice held that the Community 

itself is bound by international agreements to which 

the Member States are parties, when and in so far as 

the Community assumes the rights and obligations of the 

Member States. The Court also considered that the validity 

of Community acts can only be examined in regard to 

provisions of international law if the latter had direct 

effect within the Community. (contd.) 
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64. Article 57(5) of the EEC Treaty provides: 

"The obligations on Member States shall be 

binding only in so far as they are compatible 

with existing international agreements." 

65· Ree. 22, Case 10-61. 

66. Ibid. 

3.16. The problem of international personality of public bodies 

is not an old one. The inquiry to which these paragraphs are 

addressed must therefore take account of the quintessential features 
67 

of the theories that have emerged in course of the years. ' The 

reader should not overlook the fact that as the formational 

character of International Organisations is still in its infancy, 

a rigid approach to the problem will be of no lasting value. 

Therefore, we have to avoid an adherence "to rigidly 

compartmentalised national systems which are unable to cope with 

68 an economic order of international dimensions." Timbergspeaks 

67· See Arnold D. McNair: "The Functions and Differing Legal 

Character of Treaties", B.Y.B.I.L., (1930), pp.116-118; 

Sir John Fischer Williams, The Status of The League of 

Nations in International Law", in the Chapter on Current 

International Law and the League of Nations, pp.477-500; 

"The Legal Character of the Bank for International 

Settlement", A.J.I.L., Vol.24, (1930) pp.665-673; 

Idanley 0. Hudson, The Bank for International Settlement", 

A.J.I.L., Vol.24, No.3 (1930), pp.561-566; 

Phillip C. Jessup, Transnational Law, New Haven (1956); 

Guenter Weissberg, The International Status of the 

United Nations, New York, (1961); W. Friedmann, 

Internationa Public Corporations, Modern Law Heview, 

Vol. VI, No.4, December 1943, pp.185-200; see also, 

H. Kelsen, Law of the United Nations (1950), p.330; 

W. Jenks, The Proper Law of International Organisations, 

(1962); D.W. Bowett, The Law of International 

Institutions, (1963), pp.273 et seq.; 

Mann, The Proper Law of Contracts Concluded by 

International Persons, (1959), B.Y.B.I.L., pp.34-57. 

68. Sigmund Timbexg, International Combines and National 

Sovereigns, 95, University of Pennsylvania Law Review, 

(1947), PP.575, 577. 
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69 

of "national legal systems" 7 as a possible limiting factor 

to the global economic order, but to this, may be added the 

observation that if progress is to be made in our sphere of 

study, we must make bold to address ourselves to the task of 

prunning down a few of those fossilised theories of public 

international law which tend to inhibit heterodoxy and change. 

Much ink has been spilled in an attempt to prove 

that there is a legal obligation under International Law, 

albeit, the individual, according to old fashioned theory 

(which is now disputed by many writers), is under no such 

obligation, on account of the hypothesis that public 

international law must ignore him but be mindful of States 

70 only.' The paradox of this postulate is that in the same 

breadth, we are called upon to accept the imponderable 

deduction that the selfsame States which are subjects of 

International Law are not obliged to accept, without 

reservation, the majesty of that system of law. Therefore, 

by investigating the "whys", the "wherefores" and the "hows" 

of the Association - its Institutions and related Organs 

within the context of international personality - we are off 

on an expedition fraught with controversy and variables. 

69. Ibid. 

70. See Lauterpacht, The Subjects of the Law 

of Nations, 64-, L.Q.R., (19^), p.97, at 

p.116, note 51· 
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3.17· Prom Lauterpacht's premise of territoriality of 

jurisdiction being "a rule of convenience in the sphere" and 

that "it is not a requirement of justice or even a necessary 

71 postulate of sovereignty11,' we may be led to the hasty 

conclusion that the Association has legal personality and is 

a subject of international law. But if we set off to make a 

critical study of the Institutions of the Association we are 

bound to come to a different conclusion. In our investigations 

so far, we have conceded that the concept of Association has 

not lent breadth of life to a system of law, sui generis which, 

for want of proper terminology, we have designated "Association 

Law". International Law theories, we agree, tend to be as rigid 

as municipal law concepts in their application to global economic 

problems. Consequently, in order to ascertain the appropriate 

regime of law to which we can consign the concept of Association 

and or its Institutions, we must abandon the orthodox and beaten 

path along which traditional international law theories have 

72 heretofore carried us.' Apart from the rules of procedure of the 

Institutions of the Association and public international law, we 

must take notice of the municipal laws of the Member States and 

Associated States, private international law or conflict of 

laws which may possibly dovetail with, or even govern, if even 

partly, some aspects of any of the Institutions of the 

Association invested with legal personality. 

At thi6 stage, it is necessary to ascertain the indicia 

of international personality and to what extent, the constituent 

instruments, rules and regulations of the Institutions of the 

71. See H. Lauterpacht, Allegiance, Diplomatic 

Protection and Criminal Jurisdiction Over 

Aliens, 9, Cambridge Law Journal (194-5-4-7)» 

330 at 348, note 61. 

72. See C3T. Jenks, Craftmanship in International 

Law in Gross (ed.) International Law in the 

Twentieth Century. See also, para. 3-73 poet . 
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Association cater for these attributes? In the opinion of Jenks, 

"it is inherently fantastic as it іб destructive of any 

international legal order to regard the existence and extent of 

legal personality provided for in the constituent instrument of 

any international organisation as being derived from, dependent 

upon, and limited by the Constitutional Laws of its individual 

Member States."'^ There are, no doubt, political evolutionary 

and sociological reasons in support of this. The Association 

which derives its legal existence from the joint venture and 

co-operative effort of a cluster of States cannot be subjected 

to the national Constitutional Laws of either a Member State or 

one of the Associated States. It is submitted that this is not 

the same as stating that an Organisation, possibly of limited 

international dimensions, may not benefit from the constitutional 

provisions of Member States of such an Organisation in the course 

of the implementation of the provisions of the constituent 

Instrument of the said Organisation. Most International Agreements, 

today, do not become legally binding upon the High Contracting 

Parties, unless, and until a specified number of signatories 

to such Agreement have ratified it by a specified date usually 

provided for in the final Acts of the Agreement and in accordance 

with the respective Constitutional Laws of the countries, parties to 

74 
the Agreement.' 

73· See 22, B.Y.B.I.L., (194-5), pp.2?0-271» 

74. See Article 59 of the Convention of Association. See also 

Article 247 of the EEC Treaty which provides: 

"This Treaty shall be ratified by the High 

Contracting Parties in accordance with their respective 

constitutional requirements. The instruments of 

ratification shall be deposited with the Government 

of the Italian Republic. 

This Treaty shall enter into force on the first 

day of the month following the deposit of the instrument 

of ratification by the last signatory State to take this 

step. If, however, such deposit is made less than fifteen 

days before the beginning of the following month, this 

Treaty shall not enter into force until the first day of 

the second month after the date of such deposit." 
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In the opinion of Phillip Jessup, "there is nothing in the 

character of the Parties which precludes the application of one 

or the other bodies of law into which the legal field is 

traditionally divided."^ He further noted that "the liability 

of a State for its actions may be governed by international law, 

by conflict of laws, by its own domestic law or by foreign 

national law"' addi rig that whereas the same would be "true of an 

international organisation, if we regard its constitution, 

77 

statutes and regulations as constituting 'its domestic law'", ' 

the liability of a corporation or of an individual, on the other 

hand, "may be determined by national law, foreign law, conflicts 

of laws, or public international law."' It is suggested that the 
74 foregoing goes much farther than the thesis of Jenks.'7 Having 

regard to the provisions of the Convention and the rules of 

procedure of the Institutions, it cannot be ruled out that the 

possibility exists that the laws of the Member States, which in 

this context are foreign to the Institutions of the Association, 

will play an increasing role in the activities of the said 
80 Institutions. On the basis of what has been said, we must add 

that in so fax as the municipal laws of the Member States or 

Associated States are applicable to the functions of an 

Institution of the Association or its agents, the provisions 

relating to immunities and privileges are suggestive of a policy 

of non-interference in the activities of the Institutions by the 

High Contracting Parties acting as individual States. If we 

examine the international relations aspect of the Association 

from the perspective of the individual Member States and 

Associated States, rather than from the Association system within 

which they have jointly and severally contracted to co-operate. 

75· Phi l l ip Jessup, Transnational Law, (1956), pp.102 
et seq. See also Mathijsen, Le droit de la communauté 

Européenne du Charbon et de l'acier (1958), pp.182-183· 

76. Ibid. 

77· Ibid. 

78. Ibid. 

79· See note 72 supra. 

80. See para. 3·10Ί et seq. 
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quite different questions emerge. It is not unusual that the 

international obligations of a State are often affected by its 

81 domestic policies. Thus, it is to be expected that a 

statutory enactment by a High Contracting Party, signatory to 

the Convention may possibly bring that State into conflict with 

82 
an Institution of the Association. Droughts and other 

83 national disasters, civil wars, breach of diplomatic 

84-relations, local disapproval of Association policies - and 

similar incidents can be viewed as events which may lead to the 

determination of domestic policies of individual High 

Contracting Parties. These policies invariably assume 

international dimensions which affect adversely or otherwise, 

relationships between a State and one or more others. That, 

such policies can become the concern of an Institution of the 

Association, especially the Association Council, is beyond 

dispute. 

81. National policies have brought Member States of the 

Community into conflict with their treaty obligations. 

Instances of these are the "wine war" whereby France 

sought to exclude cheap Italian wine from French 

market, and Italy's measures in 1974 to restrict 

imports from other Member States and Associated States. 

82. The drought of 1972-74 affecting six Associated States -

Senegal, Mali, Upper Volta, Niger, Mauritania and Chad -

though primarily a domestic matter, assumed international 

and Association dimensions during the Parliamentary 

Conference held in Rome, February 1974-, where resolutions 

were passed urging the Community to step up aid to the 

affected Associated States. 

83. The non-ratification of the Community's Association 

Agreement with Nigeria is attributed to the Nigerian 

Civil War - see Broad and Jarrett:"Community Europe 

Today", 2nd. ed. (1972), p.225. 

84. The view is held in other circles, that Nigeria's 

break of diplomatic relations with France over the 

latter's nuclear tests in the Sahara, rather than 

the reasons set out in note 83 above, was the main 

cause of non-ratification of the Association 

Agreement with Nigeria. 
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3.18. The international status or personality of organisations, 

Guenter Weissberg points out, "may either be explicitly conferred 

or implied" ^ and that international legal personality is to be 

presumed when organisations are "engaged in the performance of 

their exprese purposes to undertake implied and ancillary functions 

86 
in order to achieve their primary alms." Рог the time being, 

we shall avoid a discussion as to whether or not the absence of an 

explicit reference to "international personality" may affect the 

status of an Organisation. Article 104 of the Charter of the 

United Nations provides that "the Organisation shall enjoy in the 

territory of each of its Members such legal capacity as may be 

necessary for the exercise of its functions and the fulfilment 
on oo 

of its purposes." ' Article 105 of the Charter relates to 

privileges and immuni ties. Li
1
« similar provisions of the 

Convention of Association, it becomes a matter of speculation as 

to whether or not these provisions specifically indicate the 

international legal status of the United Nations, or the 

Association and its Institutions. 

85· See G. Weissberg, op. cit., p.1. 

86. Ibid. 

87. Ibid. 

88. Article 105(1) and (2) of the Charter of the 

United Nations, 

i. "The Organisation shall enjoy in the 

territory of each of its Members such 

privileges and immunities as are necessary 

for the fulfilment of its purposes. 

ii. Representatives of the Members of the 

United Nations and officials of the 

Organisation shall similarly enjoy such 

privileges and immunities as are necessary 

for the independent exercise of their 

functions in connection with the Organisation." 
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As already pointed out, the Convention of 

Association provides for Immunities and privileges relating 

89 to persons taking part in the work of the Association; 

property, funds and assets of the Co-ordinating Council in 
on 

Article 2;7 Article 3, the archives of the Co-ordinating 

91 Council;' and in Article 6, for the staff of the Co-ordinating 

89. Protocol No.9, Article 1, provides: 

"The Representatives of the Governments of the 

Member States and of the Associated States and the 

Representatives of the Institutions of the European 

Communities, as also their advisers and experts and 

the members of the staff of the Co-ordinating 

Secretariat taking part, on the territory of the 

Member States or of the Associated States, in the work 

either of the Institutions of the Association or of the 

co-ordinating bodies, or in work connected with the 

application of the Convention, shall enjoy the customary 

privileges, immunities and facilities while carrying out 

their duties and while travelling to or from the place 

at which they are required to carry out such duties. 

The provisions of the preceding paragraph shall 

also apply to the members of the Parliamentary 

Conference of the Association, to the members of the 

Court of Arbitration of the Association, to the 

officials and employees of these institutions, and 

also to the members of the organs of the European 

Investment Bank." 

90. Article 2(1) provides: 

"The premises and buildings occupied by the 

Co-ordinating Council for official purpose shall 

be inviolable. They shall be exempt from search, 

requisition, confiscation or expropriation." 

91. Article 3: 

"The archives of the Co-ordinating Council 
shall be inviolable." 
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Secretariat and official communications. It is noteworthy 

that the Protocol in its preamble, refers to Section 2 of an 

internal protocol which confers legal personality on the 

Co-ordinating Council of the Association. ^ Similar provisions 

relating to immunities and privileges occur in the constituent 

instruments and Headquarters Agreements of various Organs «nri 

Specialised Agencies of the United Nations.·^ On the basis of 

the enjoyment of the immunities and privileges provided for in 

these Agreements, we may wrongfully infer that the organisations 

to which the provisions apply, automatically enjoy a status of 

international persons. Such privileges may also be enjoyed by 

other organisations which are far from being international persons. ̂  

92. Article 6 provides: 

"As regards their official communications and the 

transfer of all their documents, the European Economic 

Community, the Institutions of the Association and the 

co-ordinating bodies shall enjoy in the territory of the 

signatory States the treatment granted to international 

organisations. 

Official correspondence and other official 

communications of the European Economic Community, the 

Institutions of the Association and the co-ordinating 

bodies shall not be subject to censorship." 

93· See preamble to Protocol No.9 annexed to the Convention 

of Association. 

9Λ. See the Convention on Privileges & Immunities of the 

united Nations in: "International Organisation and 

Integration"(1968), p.128 (Edited by H.P. Van Panhuys, 

L.J. Brinkhorst я mi H.H. Maas). 

See also, Headquarters Agreement between the United 

Nations and the United States of America; id., p.121; 

Interim Arrangement on Privileges and Immunities of the 

United Nations concluded between the Secretary-General 

of the United Nations and the Swiss Federal Council, 

id., ρ.16Ί·. 

95· An example of such Organisation is the "Scientific 

Education Programme for Africa (SEPA) whose 

Headquarters are based in Accra, Ghana. 
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The point to be made here is that the effectiveness of these 

immunities and privileges carries less weight on an international 

plane. They are primarily concerned with the respective positions 

of the Institutions of the Association, their employees and agents 

excluding independent contractors under municipal, rather than 

international law. In sum, though international personality 

may be conferred explicitly or inferred by implication, the 

provision of a Constituent Instrument respecting immunities 

and privileges to be enjoyed by the relevant Organisations does 

not ipso facto confer such a status. The conclusion, then may 

be drawn that the Institutions of the Association and other 

related Organs do not derive an international personality on 

the basis of their immuni ties and privileges only. 

3.19. A short account of the development of the legal 

personality of International Organisations may facilitate an 

understanding of the indicia which determine the legal status 

of the Association, its Institutions and other related Organs. 

The League of Nations, through a modus vivendi defining 

its status, and immunities and those of its officials in 

Switzerland, did by September of 1926, in the estimation of 

96 publicists, attain an international personality.' This 

development subsequently triggered off a series of observations 

which emphasized the need for detailed assessment of the concept 

as it applied to other International Organisations deriving 

their ethos from the League. ' Thus, by 1928, Oppenheim and McNair 

96. See Manley 0. Hudson, International Legislation, 

Vol.1, p.224. 

97. See, Hambro in Western Political Quarterly I3 (1950), 

pp.326-334. See also, Lauterpacht, International 

Law and Human Eights, (1950), pp.15-17-
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could boldly ventilate their views as follows: "The League 

appears to be a subject of International Law and an international 

person side by side with the several States....Not being a State 

and neither owning territory nor ruling over citizens, the 

League does not possess sovereignty in the sense of State 

Sovereignty. However, being an international person sui generis, 

the League is the subject of many rights, which as a rule, can 

only be exercised by Sovereign States."" Account must be taken 

of the comparison between sovereignty as it applies to States 

on one hand, and Organisations on the other. Furthermore, 

it is to be noted that like the League, the requirement of 

QQ 

territoriality and "ruling over citizens"" need not be indicia 

possibly of the international personality of an Institution of the 

Association. A rather complicated analogy, but one of profound 

interest, is that of Sir John Fischer Williams who dismissed 
л 

the League as being a confederation of States. But he considers 
that the League was "analogous to the body corporate in 

2 
municipal law" or a "company, all of whose shareholders are 

themselves bodies corporate, whose board of directors is 

composed of nominees of certain shareholders, and whose general 

meeting is filled by persons holding proxies for actual 

shareholders."" Without disparaging the contribution of pure 

reason, this analogy rather bristles with difficulty 1л so far 

as provisions for the dissolution of our "Corporation" or 

"Company" may not be on all fours with the dissolution of the 

League and for that matter, an Institution of the Association. 

Perhaps, by far the more conclusive dictum proferred by 

Sir John Fischer Williams was his assertion that the League 

98. Oppenheim and McNair, International Law, 

4th Ed. (1928), pp.321-522. 

99. Ibid. 

1. Sir John Fischer Williams, The Legal Character of 

the Bank for International Settlements, 

24, A.J.I.L. (1930), p.482. 

2. Ibid. 

3. Ibid. 
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was a "subject of rights and duties of limited and definite 

scope of a nature different from the subject of rights and duties 

which alone, or almost alone, had hitherto been recognised in 

international law," had come into existence and that entity was 

to be accepted as a "true subject, a reality, in no sense a 
¡L 

'fiction' and it was absurd that such an entity should not be 

in possession of "international personality."-' This strengthens 

rather than weakens the international personality of the World 

Organisation but in no way detracts from the sovereignty of the 

individual membeiB of the League. 

3.20. The European Investment Bank is perhaps one of the 

Community Institutions related to the Association which is likely 

to be involved with the problem of personality on the 

international plane, notwithstanding the provisions of the 

Convention extending to that institution, privileges and 

immunities applicable to other Institutions of the Association. 

International personality was secured for some international 

institutions by incorporation or some analogous action under 

some system of municipal law. The Bank of International 

Settlement was treated in learned dissertations as an "organisation 

sui generis (with) municipal and international rights and duties"' 

though there occurred no reference to "international personality" 

in the international agreements respecting the Bank because of the 

hesitation at the time to speak in terms of "personne .juridique 
Q 

internationale". As to the status of the Bank of International 

settlement, Sir John drew the conclusion that "the exclusive 

4-. Emphas is suppl ied. 

5. Sir John Fischer Williams, op. cit., p.480. 

6. See para. 3*9 supra. 

7* Six John F. Williams, op. cit., p.665 a* p.666. 

8. Ibid. 
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possession of the field of international law by States is being 

broken down by the invasion of bodies which are neither States, 

nor individuals nor combinations of States or individuals but 

right-and-duty bearing international creations to which for want 

of better name, the title of international body corporate -
q 

'personne .juridique internationale"1, would be applicable. A 

similar position was taken by Judge Hudson who considered the Bank 

to be a hybrid in many ways and "which is outside the control of 

10 the Swiss Government..." with a special international status 

and its existence as a corporate body based on an international 

11 convention. Furthermore,"it enjoys immunities from taxation 

in certain countries and its assets are not subject to seizure 

12 in certain countries in time of peace or war." Member States 

and Associated States have an important role to play in the 

realisation of their aims and objectives through the operations 

of the Institutions of the Association. Monetary stability being 

a general economic objective, "the introduction and widespread 

application of exchange control measures, especially since the 

early 1930s, has conferred on the Central Banks of many countries 

functions as regards the rationing and the use of foreign means 

13 of payment and the export of capital." J To assist in the 

establishment of sanity and equilibrium in the system of 

international exchange and payments, the International Monetary 

Fund (hereinafter referred to as the IMF), has been endowed with 

an effective role. Its members are under an obligation not to 

impose certain restrictions or resort to certain economic measures 

14 without the approval of the IMF. Like the IMF, the International 

Bank for Reconstruction and Development has enjoyed the privileges 

9. Ibid. 

10. Judge Manley 0. Hudson, The Bank of International 

Settlement, 24, A.J.I.L. (1930), p.561. 

11. Ibid. 

12. Hans Aufricht, Comparative Survey of Central Bank 

Law, London, (1965), p.12. 

13· Ibid. 

14. Ibid. 
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15 
and immunities applicable to other international organisations. 

In conclusion, we are led to the logical deduction that by the 

16 

nature of its functions, the European Investment Bank, like 

financial institutions such as the International Monetary Fund 

which regulates the functions of the Central Banks of Member 

States or the International Bank for Reconstruction and Development 

cannot successfully execute such functions without enjoying the 

status of international personality. It is suggested that this 

status stems from the nature of the Bank's functions. The 
17 

financial institutions aside, other organisations ' with special 

functions had secured international personality. Here again, the 

indicia of such personality, to a large extent, stemmed from, and 

15. Ibid. 

16. See para. 3·9 supra. 

17· Jenks has identified the undernoted instances as conferring 

international personality on the relevant Organisations: 

"The regulations annexed to the Convention of 28 October 

1875» respecting the creation of an international office 

of Weights and Measures (Ait.3); the Convention 

establishing the International Office of Public Health 

(Art.3); the Organi с Statutes of the International Office 

for dealing with Contagious Diseases of Animals (Art.3) 

annexed to the Agreement of 25 January 1924 and the 

Regulations of the International Office of Chemistry 

(Art.7) annexed to the Convention of 29 October 1927 -

'that the French Government, would at the request of the 

International Committees controlling these offices 

located in Paris, take the necessary steps to have them 

recognised as Institutions of public utility;' the Organi с 

Statute of the International Bureau of Intelligence on 

Locusts (Art.3) annexed to the Agreement signed at 

Damascus on 20 May 1926 provided that the French High 

Commissioner for Syria would take the necessary measures 

to have the Bureau recognised as an Institution of Public 

Utility; the Institutes placed at the disposal of the 

League of Nations by various governments were granted 

legal personality of action taken by the governments 

concerned in the case of the Institute of Intellectual 

Co-operation." 

See W. Jenks: "The Legal Personality of International 

Organisations", (19^5), 22, B.Y.B.I.L., p.267. 
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depend upon the functions of the Organisation and the constituent 

instruments establishing them. Nevertheless, it is to be emphasized 

that by 194-5» the controversy over the legal status of International 

18 
Organisations had by no means been brought to finality. 

3.21. The poet-194-5 era marks a significant development in 

the approach to the problem of the legal personality of 

International Institutions. As will be noted later, this trend 

was in part, the outcome of the jurisprudence of the International 

Court of Justice. 

In its Advisory Opinion on the Reparations of Injuries 
14 

Suffered in the Service of the United Nations, 7 the World Court 

took the opportunity to examine the problem and ultimately 

confirmed in no uncertain terms that the United Nations as a 

World Body could not function effectively without being an 

international legal person. Such personality, in the estimation 

of the Court, "is indispensaDle to achieve the purposes and 

20 principles" of the Charter of the United Nations and furthermore, 

the functions and rights of the Organisation "can only be explained 

on the basis of the possession of a large measure of international 

21 
personality and the capacity to operate on an international plane." 
The Court then proceeded by sounding the warning that the 

»22 World Body, being "the supreme type of international Organisation,1 

was incapable of carrying out the intentions of its founding 
25 

Fathers "if it was devoid of international personality." 

18. See D.W. Bowett, The Law of International Institutions, 

Stevens, (1963), p.273 et seq. See also, D.W. Greig, 

International Personality, London, (1970), pp.86-94. 

19. See (1949) ICJ Reports, pp.17* et seq.; See also, 

L.B. Sohn, Cases on United Nations Law, Brooklyn (1967), 

pp.33 et seq. 

20. See (1949) ICJ Reports, pp.17* et seq. 

21. Ibid. 

22. Ibid. 

23. Ibid. 
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The International Court thereafter came to the conclusion that 

the World Organisation had international personality, but 

"that is not the same thing as saying that it is a State, which 

it certainly is not, or that its legal personality and rights 

and duties are the same as those of a State. Still less is it 

the same thing as saying that it is a 'superstate', whatever that 

expression may mean what it does mean is that it is a subject 

of international law and capable of possessing international 
Olí 

rights by bringing international claims." The indicia of 

personality outlined by the World Court in its Advisory Opinion 

are, inter alia, the obligations of the Members of the Organisation 

towards the United Nations and the legal capacity under the 
25 provisions relating to immunities and privileges. y The Court 

in deciding conclusively that the Organisation had the capacity 

to prosecute claims before the World Court, had this to say: 

"The functions of the Organization are of such a 

character that they could not be effectively 

discharged if they involved the concurrent action, 

on the international plane, of fifty-eight or more 

Foreign Offices, and the Court concludes that the 

Members have endowed the Organization with capacity 

to bring international claims when necessitated by 
26 

the discharge of its functions." 

24. Ibid. 

25. Ibid. See also Articles 104 and 105 of *b.e Charter of the 

United Nations. 

26. The legal questions submitted by the General Assembly to the 

ICJ for an advisory opinion were: 

(i) "In the event of an agent of the United Nations in 

the performance of his duties suffering injury in 

circumstances involving the responsibility of a State, 

has the United Nations as an Organization, the capacity 

to bring an international claim against the responsible 

de jure or de facto government with a view to obtaining 

the reparation due in respect of the damage caused 

(a) to the United Nations, (b) to the victim or to 

persons entitled through him? 

(ii) In the event of an affirmative reply on point i(b), how 

is action by the United Nations to be reconciled with 

such rights as may be possessed by the State of which 

the victim is a national?" 
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The Specialised Agencies, ' on the basis of the Reparation case, 

were held equally competent to enter into Headquarters and other 

28 
Agreements with host countries, etc.; an outstanding landmark in 

the development of this aspect of the law of international 

institutions. There is, no doubt, that the developments, both 

factual and legal, which have taken place since the Reparations 

case and which have a bearing upon this study have been substantial. 

3.22. Does any Institution of the Association, or any Institution 

related thereto, have the capacity to prosecute legal claims? The 

answer to this question is to be found in Article 11 of Protocol 

No.9 annexed to the Convention. This provides that "the 

Co-ordinating Council and the European Investment Bank may be party 

to a suit before the Court of Arbitration of the Association." 

The modest but explicit provision relates to the capacity to 

submit to the jurisdiction of the internal judicial organ of the 

Association. It is submitted that should any of the Institutions of 

the Association become party to a dispute before the Court of 

Arbitration in respect of a claim against any other Institution, 

Member State or Associated State, such process is far from being 

on all fours with an international claim. The Court of Arbitration, 

being an Organ of the Association, is bound by its own rules of 

procedure and may perhaps lean heavily on the internal rules of 

other Institutions of the Association in order to avoid the 

possibility of the claim assuming international dimensions. It is 

further suggested that third party States or bodies which are not 

signatory to the Convention are not obliged to bow to the 

jurisdiction of the Court of Arbitration and are consequently not 

bound by the terms of a judgment of the Court. This appears simple 

27· See para. 3*44 for notes on Headquarters Agreement between 

the W.H.O. and the Swiss Canton of Geneva. See also notes 

relating to I.L.O. cases in 3-4-5 supra. 

28. Ibid. 
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as far as it goes, but we cannot rule out the likelihood of the 

Court of Arbitration being 6eised of a plaint which affects the 
neither 

legal rights of a third State - which is¿a Member State nor an 

Associated State. In such circumstances, it is submitted, the 

forum conveniens would appear to be an organ, the jurisdiction 

of which is acceptable to all parties concerned. 

The problem then arises as to the locus standi of a 

Member State or Associated State which has been prevented from 

"exhausting local remedies" provided by the Institutions of 

Association, notably, the Association Council and the Court of 

Arbitration of the Association. It may well be that the States 

so affected, would wish to resolve such a dichotomy by resorting 

29 to diplomatic action, that is to say, negotiation, 

conciliation' or arbitration and modus vivendi. Nevertheless, 

•52 there still exists a legal lacuna in contentious situations, and 

in the event of the Parties accepting the so-called compulsory 

jurisdiction of the World Court, J they would normally resort to 

that forum or arbitration under the auspices of the International 

Court of Justice. 

Be that as it may, it would seem that the provisions of 

the Convention of Association do not invest the institutions 

concerned with an international personality, and the capacity 

to institute proceedings before the Court of Arbitration does not 

by itself have the effect of investing the Association or any 

Institution thereof with an international personality. In 

conclusion, it should be stressed that the provisions of the 

Protocol on immunities and privileges are not ipso facto 

declaratory of international personality. The institutions 

referred to would only be international persons on the basis of 

their being entitled to a hearing before an international forum, 

that is to say, either the International Court of Justice or 

Arbitral Tribunal of the United Nations. Furthermore, they could 

29· See Lauterpacht, International Law (Oppenheim), 
Vol. 2, pp.6 et seq. 

30. Id. pp. 12 et seq. 

31. Id. pp. 21-41. 
32. See para. 3·15 supra. 

33. See Art. 36(2) of the Statute of the ICJ. 
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function internationally if their constitutive instruments so 

provide. 

3·23· The cases which have been marshalled so far point to the 

view that reference to the term "legal personality" in a constituent 

instrument may amount to investing the relevant entity with an 
TJL 

international status."^ The corollary to this is that the absence 

from the constituent instrument of that phrase may be indicative 

of a non-international status. This conclusion, however, may not 

be applicable in every case and must therefore be explained further. 

In certain cases in which the constituent instrument of an 

international organisation does not specify that the Organisation 

will have legal personality, the Organisation has had to recommend 

to the governments of Member States to invoke their respective 

constitutional procedures to enable the Organisation to function 

effectively. The formula adopted in the Charter of the United 

Nations ^ has the outstanding merit of simplicity and does not 

presuppose any controversial attitude towards questions of a 

theoretical character. Nevertheless, it would appear that the 

Charter deliberately omits any mention of "legal personality" and 

in these circumstances, it is doubtful whether there is no need 

for an implementing legislation to confer the necessary status and 

capacity on the international Organisation by Member States of the 

World b o d y . 5 6 

It is evident that some international Organisations 

have made express provision that Member States shall recognise 

•57 the Organisation as a legal person in their respective territories. 

The Governing Board of the Pan-American Union did recommend that 

34-. See para. 3·18 supra. 

35. See Articles 104- and 105 of the Charter of the United Nations. 

36. See B.Y.B.I.L., Vol.22, p.271. 

37· The European Investment Bank enjoys such status in the 

territories of Member States and Associated States. See 

Protocol N0.9, Article 6(2). 
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the governments of its Member States, i.e. the American 

Hepublics, should recognise that the Pan-American Union is an 

•58 
institution having international personality. Municipal 

courts are known to have declared that international Organisations, 

the constituent instruments of which contain an express provision 

for recognition of the Member States, must be regarded for purposes 

of achieving their objectives, as possessing international legal 

59 
personality. ' 

Having been created as an instrument of co-operation 

between Governments, the Association is not expressly entrusted 

with direct authority over the individual citizens - natural 

and legal persons. Nevertheless, the Institutions could be 

involved in a wide variety of legal relations with individuals 

and corporate bodies in the course of discharging their duties. 

These may either be banking transactions, conveyance and 

reconveyance of real property, commercial contracts, public 

40 
utility services, transportation and insurance contracts. In 

these contracts, the requirement of juridical personality cannot 

be circumvented. It is submitted that the preambular provisions 

of the Convention referring to the Co-ordinating Council anil the 

Secretariat as having legal personality are adequate to enable 

them discharge their duties without further legislation by the 

individual Member States and Associated States. It is further 

suggested that ratification of the Convention by Member States, 

ятіД Associated States suffices to make the general provisions 

of the Convention operative in the territories of the Member 

States and Associated States concerned. Difficulties may however 

58. See Toynbee's Survey on the Pan-American Conference 

(1936), pp.804-37. 

39. See the decision of the Italian Court of Cassation 

in the International Institute of Agriculture v. Profili, 

Annual Digest, 1929-1930, Case No.254, pp.413-4-15-

40. See generally, Title II of the provisions of the Convention 

of Association - Financial and Technical Co-operation -

erpecially the section relating to beneficiaries (Art. 25). 
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arise as to the effect of the absence of a statutory provision 

vis-a-vis the immuni ties and privileges of the Association 

Institutions and other Organs. Whether the resulting position 

resolves all the intricate legal problems, is open to argument. 

The practical disadvantage is the absence of precedents in course 

of the implementation of the Convention. 

3.24. The indicators applied so far to measure the Juridical 

personality of the Association and its related Organs axe suggestive 

of a conclusion that the Association cannot be ignored by public 

international law. Difficulties exist as to the relationship 

between the Association Institutions on the one hand, and third 

parties on the other. The position of individual citizens 

vis-a-vis the Association Institutions is hardly a matter to be 

glossed over in course of these investigations. 

In view of the fact that there is no provision to that 

effect, it is open to doubt whether the individual - a natural 

41 person or a corporate body whose legal rights have been Infringed 

through an act of omission or commission by an Institution of the 

Association - does not have the capacity to prosecute his case in 

a local municipal court. The act complained of may involve an 

employee of the Association, its agents and or independent 

contractors. Assuming that an Institution of the Association 

possesses only a measure of international juridical personality, 

then it would appear that in the absence of a waiver of its immunities 

and privileges, the Institution is under no obligation to submit 

to the jurisdiction of municipal courts of Member States or 

Associated States. The individual's case may have to be espoused 

41. This situation cannot be ignored in view of the 

wide variety of activities in which the individual 

may participate by virtue of the provisions 

relating to Financial and Technical Co-operation. 



by bis State in a representative capacity. Nevertheless, there 

may Ъе instances of a direct confrontation between an Institution 

of the Association, say, the Co-ordinating Council and an 

individual citizen, the former resorting to a waiver of its 

4-2 immunities and privileges. These considerations will Ъ 

examined within the context of acceptable theories in public 

international law and possibly, private international law. 

We have impliedly rejected as being unworkable for 

purposes of this thesis, traditional concepts and definitions 

of public international law and would opt for the modern 

approach which takes account of Organisations other than States. 

The position in this respect has been stated by Michael Akehuret 

in suggestive terms and neatly summarises our conclusions up 

to this point : 

4-2. See Article 10 of Protocol No.9 annexed to the 

Convention which provides: 

"The privileges, immuni ties and facilities 

provided for by this Protocol shall be granted 

to persons benefiting from them solely in the 

interests of their official duties. 

It shall be the duty of the Institutions 

and bodies referred to in this Protocol to waive 

an immunity wherever they consider that the 

waiver of such immunity is not contrary to their 

interests." 

4-3· "Law of Nations or International Law (Droit dee 

gens, Volkerrecht) is the name for the body of 

customary and treaty rules which are considered 

legally binding by States in their intercourse 

with each other." 

(Oppenheim, International Law, (1963), Vol.1, p.4. 
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"International law (otherwise known as public 

international law or the law of nations) is the 

system of law which governs relations between 

States....international organisations, companies 

and individuals also sometimes have rights and 

44 
duties under international law " 

By its Constitution, and on account of its peculiar aims and 

objectives, the Association, on occasions may act in the capacity 

of an international person and in other circumstances may assume 

a personality dimetrically opposed to the attributes of an 

international entity. In circumstances such as these, it is 

dangerous venture to consign the Association and its related 

Organs to the "rigid compartment" denounced by Sigmund Timberg. ·* 

З.25. In the nature of the Association, it is possible that 

one of its Institutions on the one hand, and an individual citizen 

of a Member State on the other, may become parties to a dispute 

and that a Member State or Associated State may be compelled to 

prosecute a claim on its citizen's behalf. From this point of 

view, one would express grave doubts about the significance of 

such a claim which may be thought, but probably ought not, to be 

a claim by a Plaintiff who by reason of its position as an 

Associated State may also be a Defendant concurrently. Similarly, 

disputes arising from agreements between an institution and a 

State or a non-international Organisation or one between an 

Institution of the Association on the one hand, and an International 

Organisation on the other, may have to be resolved in one or more 

alternative ways. 

44. See Michael Akehurst, A Modern Introduction to 

International Law, London, (2nd Ed.), 1971, p.1. See 

also, Stanley Hoffman, The Study of International Law 

and International Halations, in (ed.) Gross, 

International Law in the Twentieth Century, New York, 

(1969), pp. 150 et seq. 

45. See para. 3·16 supra. 
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In the pursuit of the objectives of the High Contracting 

Parties, an Institution of the Association, notably, the 

Association Council, may take up contacts with individuals, 

corporations, States, Organisation of States and may be called 

upon to resolve a problem, the amicable settlement of which may 

not involve the application of law, albeit, not in violation of 

law. Through this process, the Association may resort to 

extra-legal or meta-juridical means. As an entity in its 

infancy, it cannot be ruled out that the Association will be 

guided by the general principles of law and principles of Natural 

Law, the reasonable man or in the words of Lord Mansfield, 

"equity, reason and good sense." In this connection, we shall 

refer briefly to a case that came before the Association Council 

in the exercise of its quasi-judicial powers. The dispute which 

was between the Member States on the one hand, and the Associated 

States on the other, concerned the marketability of tropical fruits 

from the Associated States in the territories of the Member States. 

The Associated States nominated a former President of the Council 

of Ministers as Arbitrator but before the parties became fully 

poised for a confrontation, the matter was settled "out of court". 

The result of this amicable settlement, though not in legal form, 

may be of legal effect. In other words, the solution of such 

disputes either between Parties or an Institution on the one 

hand, and an Associated State on the other - obtained without 

the application of positive law - may thereafter provide the law 

of the case and possibly, indicia for the determination of the 

law of a subsequent case coming before the same Institution of 

the Association. 

In the absence of a precedent and for the purpose of 

illustration, let us resort to the following hypothetical case 

in a further bid to unearth some of the legal problems that 

4-6. Lord Mansfield in James v. Price (1773), Lofft, p.219. 
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are likely to crop up: Supposing Associated State "A" fails 

to pay for capital goods bought from a corporate body wholly 

or partially owned by Member State "X"; again, suppose Associated 

State"A" though willing to submit to the jurisdiction of the 

Court of Arbitration (the Association Council having failed to 

intervene amicably), but refuses to submit to the jurisdiction 

of an international tribunal (e.g. the Centre for the Settlement 

of Investment Disputes, Washington, D.C.), there is bound to be 

a flurry of diplomatic notes not without imponderable repercussions 

on an international scale. As is often the case, Member State "X" 

may not be immediately desirous of bringing the "offending" 

Associated State "A" to its knees. A measure that may be utilised 

by Member State "X" apart from diplomatic pressures, may be found 

outside the provisions of the Convention of Association. If the 

Association had been Just another international organisation 

without internal brakes such as the Association Council or the 

Court of Arbitration, the solution, or the steps open to the 

injured Member State would, as already indicated, be a resort to 

the World Court in the event of the failure of diplomatic 

47 settlement. ' 

48 
In the Anglo-Iranian Oil Case, the British Government 

argued before the International Court of Justice that the 

concession agreement for the exploration of oil signed by the 

then Anglo-Persian Oil Company of the one part, and the Government 

of Persia of the other part, was possessed of a double character -

that of being a concessionary contract between the Iranian 

Government and the Company and that of being a Treaty between the 

Governments of Great Britain and Iran. It would be recalled 

that the dispute revolved round the confiscation of the assets 

of the Anglo-Persian Company (later referred to as Anglo-Iranian 

Oil Company). The Company, being not an international person 

47· See para. 3.22 supra. 

48. See 1952 ICJ Reports, pp.93 et seq. 
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(according to the traditional view),
 7
 it was encumbent upon 

the British Government to espouse the cause of the British 

Company. Consequently, it is inconceivable to concede the 

British argument which amounted to that Government's adoption 

of the contractual (Treaty) rights and obligations of the 

Anglo-Iranian Oil Company. In effect, the British Government's 

case amounted to this: a public corporation which enters into 

a concessionary contract with its host government is to be presumed 

to have concluded an agreement which is governed by municipal 

law of the host country; furthermore, the same agreement would 

be tantamount to an international Treaty between the host 

country and the country of origin of the corporation, although 

the corporation which is one of the original parties to the 

contract was not in possession of international Juridical 

personality. It is submitted that the British argument would 

be tenable if it had been based on the theory that a contract, 

such as this, though governed by the law of a particular country 

at the time of execution, could ripen into an international 

treaty if it gives rise to a dispute of international dimensions 

and the World Court becomes seised of a suit relating to the 

said dispute. 

Turning now to the eventual outcome of the case: when 

it finally came for settlement in 195^1 "the parties were of the 

first part, the Imperial Government of Iran and the National 

Iranian Oil Company, and of the second part, a Pennsylvanian 

Corporation, two Delaware Corporations and a British, a Dutch 

and French CorporationsЧ^ All the public Corporations grew 

horns overnight and developed into international persons! One 

wonders whether as of the date of the arbitration, the theory 

that only States were the subjects of international law had not 

been driven into its grave. Article 4-6 of the Settlement Agreement 

4-9. But see Akehurst, op. cit., p.1 and para.3.24 supra. 

50. For an interesting analysis of the outcome of this 

case, see Jessup, Transnational Law, (1956). 
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contains Interesting declarations which may offer an index to 

the solution of similar disputes possibly involving the 

Association Institutions and or Member States and Associated 

States. The said agreement provided: 

"In view of the diverse nationalities of the parties of this 

Agreement, it shall be governed by, interpreted and applied in 

accordance with the principles of law common to Iran and the 

several nations in which the other parties to this Agreement 

51 
are incorporated."^ In order to give the declaration the 

seal of internationality, the Court added the following formula: 

"in the absence of such common principles, then by and in 

accordance with principles of law recognised by civilised nations 

in general including such of those principles as may have been 

52 
applied to international tribunals."^ Much ink has been spilled 

on paper in respect of the "general principles of law recognised 

53 
by civilised nations"^ and perhaps, ought not to detain us here 

for the time being, but as Bowett suggests, it may well be that 

"the general principles of law recognised by civilised nations" 

does constitute "a refutation of the notion that lacuna exists in 

54 
the law which may make a dispute 'non-Justiciable'. " ^ The concept 

of "general principles recognised by civilised nations" within the 

context of a possible evolution of an "Association Law" is 

examined in greater detail hereafter.-'-' 

51. See Anglo-Iranian Oil Co. Case (Jurisdiction) Judgment 

of 22 July 1952, ICJ Reports, 1952, p.93 at p.112; 

See also, The Iranian Consortium, Government Agreement 

and Related Documents (1951)» Ρ·71 (cited by Jessup), op., 

cit., p.15" For an interesting contrast, see 

Arabian-American Oil Сотр., A.M. Stuyt, Survey of 

International Arbitrations, 1794-1970, Leiden, 1972, 

p.481. 

52. Ibid. 

53. See Article 38(1) (c) of the Statute of the International 

Court of Justice. 

54. See Bowett, The Law of International Institutions, p.226. 

See also, Hans Kelsen, The Law of the United Nations, 

(1950), pp. 534 et seq. 

55· See para. 3·56 et seq. 
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3.26. The Anglo-Iranian Co. Case is a classic example of a 

mixture of fact and fiction. The parties were to seek a 

solution to their dispute by the application of several 

alternative systems of law. In the event of failure to reach 

a modus vivendi, they were to apply principles recognised by 

civilised nations. It is not known if all the parties to 

the dispute came under the rubric "civilised nations".'' Legal 

fictions, according to Morris Cohen, are the "mask that progress 

must wear to pass the faithful but the blear-eyed watchers of 

57 
our ancient legal treasures",^' albeit, legal fictions may be 

"useful in mitigating or absorbing the shock of innovation, 

58 
they work havoc in the form of intellectual confusion.'"^ 

Jeremy Bentham, the father of 19th Century positivism in 

England would simply write off legal fictions as a "syphillis 

which runs in every vein and carries into every part of the 

system the principle of rottenness."^-
7
 These are strong words, 

but worthy of note at all times. Nevertheless, although they 

60 
may indeed act as shock-absorbers to "unregulated innovation" 

61 
or "a mask that progress must wear", we must at all cost avoid 

the resultant havoc that their unregulated application иву 

engender. There is no doubt that in carrying out a system of 

law that governs the relationship between the Association 

and other Organisations and States, Іекаі fictions may be 

considered applicable in certain circumstances. 

З.27. Ours is an era remarkable for a proliferation of 

multi-national corporations. These have proved to be powerful 

in their own rights and are able to venture at ease, the overthrow 

of national governments and in some cases, influence the policies 

56. See also, The Abu Dhabi Case examined under "General 

Principles of African Customary Law and other Systems" supra. 

57· Quoted by Jessup, op. cit., pp. 15 et seq. 

58. Ib id . 

59. Ib id . 

60. Ib id . 
6 1 . Ib id . 
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of governments which they pitchfork into power. The Associated 

States, except a few, live predominantly on an agricultural and 

raw-material producing economy. They do not have enough capital 

and have only a few industries. A few have vast deposits of 

untapped minerals - gold, diamonds, bauxite, oil, manganese, and 

so on. The ships which carry their products to the markets of the 

Member States of the Association are owned by magnates and 

62 powerful industrialists. Until recently, the Associated States 

had no part in the fixing of freight tariffs which are paid by 

them to the shipping lines of the Member States. Again, the 

national interests of the Associated States were owed, to a large 

extent, to the Member States and other industrialised nations. 

The individual debts of the Associated States were owed to local 

merchants and businessmen who happened to be the nationals of the 

Member States of the Association. A few of the debts may be owed 

to the European Investment Bank. Others may have arisen as a 

result of multilateral negotiations and others from bilateral 

aid programmes. 

Under the Convention of Association, more particularly 

within the framework of provisions relating to the right of 

establishment, services, payments and capital, 3 each signatory 

State has undertaken "to the full extent of its powers, to 

authorise payments relating to trade in goods, to services and 

capital and to wages as also the transfer of such payments to the 

Member State and Associated State in which the creditor or the 

beneficiary is resident in so far as the movement of such goods, 

services, capital or persons has been liberalised in the 

64 
implementation of this Convention? A world economic order 

62. In April 1974, the Inter-Governmental Maritime 

Consultative Organisation (IMCO) at its Conference 

in Geneva resolved that Third World countries should 

be consulted by Developed and Shipping Nations 

respecting freight charges. 

63· See Articles 31-40 of the Convention of Association. 

64. Ibid. 
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within which the Associated States are increasingly burdened with 

foreign exchange commitments and in the face of long, medium and 

short-terms of debt burdens, it is not impossible that the 

Associated States may be hard pressed in an effort to honour 

their Treaty obligations due to the Member States of the 

Association. Such situations are bound to lead to the need for 

the determination of rights and obligations of the High 

Contracting Parties, signatory to the Convention of Association. -̂  

The fundamental question is to determine which 

authorities - national, international or Institution of 

Association - may be the competent body to deal effectively with 

a particular situation. This raises the important issue of 

evolving a workable formula in a manner comparable to the solution 

in the Anglo-Iranian Oil Company Саве referred to above in 

extenso. In the interest of justice, fair play and for the 

maintenance of the spirit and letter of the Convention of 

Association, such a formula may be acceptable to the Member States 

and or Associated States parties to the dispute. Furthermore, 

the solution must be acceptable on the international plane, 

should a third party which is a non-signatory to the Convention 

of Association, be involved in a dispute with a Member State or 

Associated State or an Institution of the Association. 

In the interest of the effective implementation of the 

provisions of the Convention of Association, all the Institutions 

should be in a position to execute their functions without much 

cleavage. The exercise of authority either by national governments 

or the Institutions of Association must be reasonable, if the two 

systems should co-exist without friction. The recognition of the 

judgments of the judicial organ of the Association either by the 

High Contracting Parties or third party States, the creation of 

situations which avoid resort to protests through the diplomatic 

channel - all these could lend to the concept of association, 

an image sui generis. 

65· For a detailed discussion of this subject, see para.3 et seq. 

66. See para. 3·25 supra. 
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3.28. The identification and examination of problems concerning 

the legal status - municipal or international of the Association, 

its institutions and related organs - are indicative of the 

importance attached, to the consequences which flow from such status. 

The evidence available has led to the application of modern 

perspectives and new concepts respecting the subjects of 

international personality. It has been conceded that the indicia 

of international personality are variable, but that the rights and 

duties of an entity such as the Association "must depend upon its 

purposes as specified or implied in its constituent documents and 

developed in practice." ' In sum, the old traditional bases of 

territoriality, nationality and the like, though well grounded 

historically and have served a useful purpose heretofore, have now 

developed beyond the boundaries of their historic justification. 

V.'e have also noted that there does not occur in the Convention of 

Association any specific reference to the legal status of the 

Association and its Institutions. 

The multilateral and inter-governmental composition of 

the Association, its aims and objectives and the functions of the 

Institutions as set out in Chapter II, lead us to the logical 

conclusion that the Association and its Institutions must be in 

68 possession of legal status of a kind, either within the systems 

of municipal law and international law or are merely subject to 

their internal rules of procedure. It will be suggested that as 

far as the municipal laws of each of the Member States are 

concerned, they have to take cognixance of the provisions relating 

to immunities and privileges to be enjoyed by the functionaries 

of the Institutions of Association in the execution of their 

duties. " 

67. See 1949, ICJ Reports, p.180. 

68. See Bowett, op. cit., p.27· 

69· See Protocol No.9 annexed to the Convention of 

Association. 
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Conclusions 

5.29. It has been considered necessary to make this brief 

excursion into the several criteria or indicia which may lend legal 

status to an entity such as the Association and its Institutions. 

It was necessary to remind ourselves of the need to examine the 

status of the Association and the Institutions in the light of 

accepted norms together with the constituent instruments of the said 

entities. The sort of identity that emerges may be determined by the 

extent to which we observe the Association and or the Institutions as 

fulfilling the aims and objectives of the High Contracting Parties. 

The summary that follows hereafter will provide the bases for our 

conclusions respecting the problem of the legal status of the 

Association, the Institutions and other related organs. 

First, it has been conceded that legal personality is 

attributable to a public body by the constituent instrument of 

the said body. It has also been agreed that no single 

comprehensive system of law may govern the transactions and 

activities of such entities as the Association. The EEC Treaty 

explicitly attributes legal personality to the Community by 

Article 211 which provides: "In each of the Member States, the 

Community shall enjoy the most extensive legal capacity accorded 

to legal persons under their laws; it may, in particular, acquire 

or dispose of movable and Immovable property and may be a party 

to legal proceedings. To this end, the Community shall be 

represented by the Commission." The Article, no doubt firmly 

establishes the legal status of the Community and identifies the 

Commission as the Institution by which the former should act in 

given situations. 

By Articles 229 and 238 of the EEC Treaty, the legal 

status of the Community is extended further and we are left in 

no doubt as to its status on the international plane. Article 229 

empowers the Commission " to ensure the maintenance of all 

appropriate relatione with the organs of the United Nations, 
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of its specialised agencies and of the General Agreement on 

Tariffs and Trade. The Commission shall also maintain such 

relations as are appropriate with all international organisations." 

And as noted in paragraph 3.7 hereof, Article 238 invests the 

Council with the capacity to conclude at the behest of the 

Community, agreements "....with a third State, a union of States 

or an international organisation..." In conformity with the 

foregoing provisions and attributes, trade agreements and 

association conventions have been concluded with third countries 

and groups of States. As in the case of the United Nations 

Organisation, no legal status flows explicitly from the Convention 

of Association in respect of the Association in the same way as 

the Community has derived its international personality from the 

НЕС Treaty. With regard to the legal status of the Institutions 

of the Association, the Convention of Association is equally silent. 

As observed at an earlier stage of this Chapter, the Co-ordinating 

Committee and its Secretariat on which legal status has been conferred 

are, in fact and in law, not Institutions of the Association. This 

conclusion would seem to apply with equal force to the European 

Investment Bank. Having regard to the foregoing observations, 

we are bound to conclude that the silence of the Convention on 

legal status, does not ipso facto deprive the Association я Tiri 

its Institutions of legal personality - municipal or international. 

Legal personality, as we have noted, is also derivable from criteria 

other than the explicit provisions of constitutive instruments. 

3.30. Secondly, we have noted from the Reparations Case that 

an entity such as the United Nations must be in possession of 

legal personality on an international plane If it should function 

effectively. On the basis of this, it is for us to ascertain 

whether the status of legal personality - municipal and 

international - is Indispensable for the achievement of the aims 

and objectives of the Association. Should the result be positive, 

the conclusion may be drawn that the functions, rights and 
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obligations of the Association and the Institutions thereof may only 

Ъе explained on the basis of the possession of legal status and 

perhaps "a large measure of international status and the capacity 

70 
to operate on an international plane."' This may also amount to 

stating that the Association and its Institutions would not be able 

to fulfil the objectives of the High Contracting Parties if they 

were devoid of legal status and of international personality. It 

is submitted that there is good argument for concluding that the 

Association and the Institutions could function more effectively 

if they were legal entities. This, of course, is not the same thing 

as stating that they can only function if they were invested with 

legal status within the contexts of municipal law and international 

law. On the basis of the Reparations Case, it would seem that a 

criterion of legal status applicable to the Association and its 

Institutions may be the obligations of the Member States and 

Associated States towards the functionaries of the Institutions 

in respect of immunities and privileges set out in the relevant 

Protocol annexed to the Convention of Association. It is submitted 

that the acceptance by the High Contracting Parties of the 

obligation to extend immunities and privileges to the said 

functionaries may amount to an implied recognition of some measure 

of the legal personality of the Association and its Institutions. 

This, however, is not to state that international personality is 

derived from the enjoyment of immunities and privileges only. 

З.ЗІ. Thirdly, it is our experience that the principles of 

law require that only legal entities or natural persons have 

the competence to enter into valid and legally binding agreements. 

Therefore, on the international plane, only entities with 

international personality may have the capacity to enter into 

Treaties and other international agreements. Thus, the arguments 

advanced on behalf of the British Government in the Anglo-Iranian 

70. See the Reparations Case discussed in para. 3.21 supra. 
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Oil Case' may lead to the erroneous conclusion that even 

Headquarters Agreements or an agreement between a body corporate 

or an international organisation and a private individual may 

operate as international treaties. It is suggested that tenancy 

agreements or contracts of conveyance and reconveyance concluded 

between the Association or any of its Institutions on the one hand, 

and another entity on the other, cannot on the basis of the present 

arguments operate as international agreements. In its bid to 

contribute to a solution of some of the problems that bestir the 

global economic order - the maximization of export earnings of 

the Third World, the generalised scheme of preferences, etc., the 

Association may sooner or later find itself involved in 

transactions other than those directly connected with the 

Convention of Association. We cannot rule out the possibility 

of the Association entering into agreements with sovereign States 

or other international bodies. Such agreements will, no doubt, 

operate as International Treaties. 

3.32. Fourthly, we have seen from the Reparations Case that 

one of the important indicia of international personality is the 

capacity of the Organisation to maintain its rights by bringing 

international claims. The maintenance of rights on the 

international plane presupposes the existence of obligations 

as well. It is therefore of interest to us to ascertain whether 

the Association and the Institutions have the capacity to 

prosecute international claims or are answerable for international 

obligations. Prom the Convention of Association and the rules of 

procedure of the Institutions, the latter have the capacity 

to bring claims before the Court of Arbitration. None of the said 

constituent instruments refers to the capacity of the Institutions 

to bring international claims. Nevertheless, if the Association 

through one or more of its Institutions accepts rights and 

71· See para. 3·25 supra. 

72. Article 53 of the Convention of Association. See 
para. 2.29 supra. 
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obligations under International agreements entered, into either 

with sovereign States or other international bodies, e.g. the 

UNCTAD or a Specialised Agency of the United Nations, it cannot be 

denied the right to bring claims arising from the said international 

agreements. On the basis of the conclusions reached in the 

Reparations Case, it would seem to be a reasonable deduction that 

if the Association has the capacity to prosecute an international 

claim, then it must be in possession of a corresponding statue -

international personality. 

3.33· Fifthly, it is to be noted that an important attribute of 

international personality is the capacity to send out and receive 

Ambassadors. A distinction should be drawn here between an 

Ambassador Plenipotentiary and the envoy who is sent on a specific 

mission with a well-defined mandate and limited powers. On this 

issue, we must sound the caveat that the representative 

(controleur délegul) of the Community in an Associated State is 

far from being an Ambassador. Furthermore, he does not represent 

the Association. The Permanent Representative of an Associated 

State to the EEC does not represent the Association either. It 

could be concluded from the foregoing that it was not intended 

that the Association should have the competence to be represented 

on an ambassadorial level. 

3.34-. Next, we may observe that for the effective working of 

an international public body, the accomplishment of its aims, 

objectives and the effectiveness of the work of its agents 

require that the said objectives should be strictly observed. 

As the International Court of Justice has observed, "...it is 

necessary that when an infringement occurs, the organisation 

should be able to call upon the responsible State to remedy 

its default.n'* Furthermore, in order that the agent may perform 

73· Reparations Case - see para.3.21 supra. 
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his duties satisfactorily, "...he must feel that he has the 

protection of the Organisation on which he may count."' The World 

Court continued: "In order to ensure the Independence of the agent, 

and consequently, the independent action of the Organisation itself, 

it is essential that in performing his duties, he need not have to 

rely on any other protection than that of the Organisation (save 

of course for the more direct and immediate protection due from the 

State in whose territory he may be). In particular he should not have 

to rely on the protection of his own State. If he had to rely 

on that State, his independence might well be compromised...It is 

essential that whether the agent belongs to a powerful or to a weak 

State; to one more affected or less affected by the complications 

of international life; to one in sympathy or not in sympathy with 

the mission of the agent - he should know that in the performance 

of his duties, he is under the protection of the Organisation.n'^ 

Like the United Nations and its Specialised Agencies, the 

Association has the duty to protect its agents and functionaries 

in the course of the performance of their duties. The privileges 

and immunities enjoyed by the employees and agents of the 

Institutions stem from, and depend upon the provisions of the 

Convention of Association. In the words of the World Court, the 

Association acting through the Court of Arbitration' has the 

competence to "call upon a responsible State to remedy its default."'' 

3.35· Finally, it may be suggested that a necessary criterion 

of legal personality is the requirement of drawing up annual 

budgets, financial statements and balance sheets in keeping with 

the constituent Instruments of the entity concerned. In Chapter II 

of this study, we underlined as an important function of the 

Parliamentary Conference, the consideration of annual reports 

presented to it by the Association Council acting by the Joint 

74. Ibid. 
75· Ibid. 
76. See Article 53(4) of the Convention of Association. 
77· See the Reparations Case. 
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Committee of the Association. Such a report comprises, among 

other items, the revenue and expenditure account for the previous 

financial year, a balance sheet and draft estimates. The Member 

States and Associated States have financial obligations towards 

the Association. In its report presented to the Parliamentary 

Conference in Rome (January-February 1974-), the Joint Committee 

specifically refers to the allotments of FF.4-50,000 and FF.228,000 

as chargeable to the European Parliaments and the Parliaments of 

the Associated States respectively under the estimates for the 1974· 

financial year. In the same report, the Joint Committee, inter alia, 

thanked the Parliaments of the High Contracting Parties which had 

recognised their obligations towards the Association and advised 

the Conference to "continue to urge upon all the need to do even 

better so that we may at least have regular payments from all at 

79 
the times laid down."' Furthermore, the Report referred to the 

ÖO 

contributions of the Member States and the Associated States 

as follows: "As regards expenditure chargeable to the Associated 

States as a whole, the 1974· budget should be drafted in the light 

both of past experience and of the continual rise in the cost 

of living. It seems probable, in fact, that it will be difficult 

to achieve further savings in addition to those already affected 
Θ1 

and that actual expenditure will increase once again." 

3.36. Our inquiry has been directed on the legal status of the 

Association and its Institutions. Once we have exhausted an 

examination of the various indicia of this etatus, it is easy 

to proceed to the conclusion - for we all agree about the 

need for an entity such as the Association to have a status which 

enables its Institutions to function effectively - that the 

78. σΡΔ/σΡ/279/fin; pp.10, 19-20. 

79· See Report - Parliamentary Conference of the 

Association - CPA/CP/279/fin, at p.8. 

80. Id., p.11. 

81. Ibid. 
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Association seems to have a large measure of legal personality. 

Having regard to the aims and objectives of the High Contracting 

Parties enshrined in the provisions of the Convention of 

Association, it is submitted that the Association cannot exist 

in a legal vacuum. It is an entity sui generis - in possession 

of a measure of legal personality. Like the League of Nations 
op 

it is far from being a "federation of States"; like the United 

Nations, it is neither a State nor a super-State; like the EEC, 

the Association has institutions entrusted with the implementation 

of the Convention of Association; on the other hand, the 

Association has no separate body of law although its decisions 

are of binding effect." Again, unlike the EEC Treaty, the 

Convention of Association makes no explicit attribution of legal 

personality to the Association and the Institutions. It may well 

be that the original High Contracting Parties did not have in 

mind an Association invested with a status that has been 

considered in this study as a sine qua non for purposes of 

accomplishing the objectives set out in the Convention of 

Association. Consequently, it would appear that the concept of 

association has outgrown the original intentions of its 

Founding Fathers. That legal lacunae do now exist in the 

provisions of the Convention of Association with regard to the 

legal status of the Association and its Institutions is beyond 

the peradventure of a doubt. 

On the Question of Sovereignty 

З.37. In the light of our conclusions respecting the subjects of 

84 
international law, a natural collorary which emerges is as 

follows: international organisations which are in possession 

of legal personality do not necessarily occupy a position of 

82. See para. 3*19 supra. 

83. See Article 53 of the Convention of Association. 

84. See para. 3.13 et seq. 
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equality vis-a-vis independent sovereign States. The European 

Economic Community, although explicitly endowed with international 

personality and may send out and receive Ambassadors ' as a result 

of these attributes, cannot be considered to be on a footing of 

equality with the Member States of the Community. It follows 

from thie that notwithstanding its possession of a large measure 

of international personality, the Association is far from being 

of the same status as an Associated State on the international plane. 

Each Member State or Associated State has its own national 

legal system and satisfies the requirement of territoriality. 

International law, being the legal system that regulates, inter 

alia, the relationship between sovereign States, is independent of 

the national legal systems of the sovereign States which constitute 

the international community. The internal rules of procedure of 

the Institutions of the Association have been found to be 

independent of municipal laws of the High Contracting Parties. 

The independence of these legal systems is based on the premise 

that the "validity of neither of them is predicated upon principles 

or rules of another legal system." Each Member State and 

Associated State apart from having its domestic legal system has 

its own subjects to which its rules, regulations and principles 

are addressed. Each of them operates within its "limited domain" 

or sphere. ' It is obvious that the Association is not in the same 

85. Many States have their Ambassadors accredited to the EEC 

in Brussels. The Community has a Mission in Washington 

and has diplomatic relations with the U.N. 

86. See Sereni, Diritto Internationale, 1, p.191 ff· 

(tr. The International Conception). See also The Hague 

Academy of International Law, Eecueil des Cours, (1959)· 

87. See J.77. Jones, Historical Introduction to the Theory 

of Law, (1940), pp.79-97; Friedmann, Legal Theory (1944), 

pp.138-143, 386-398; see also, Laski, Studies in the 

Problem of Sovereignty, (1917); Lindsay, The Modern 

Democratic State, (1943), pp.212-228. 
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position as the Member States and Associated States with regard 
go 

to subjects or citizens. A distinction must be drawn between 

the agents or employees of an international entity and the subjects 

or citizens of a sovereign State. 

3.38. The legal systems of each of these sovereign entities are 

designed to regulate the transactions and relations among individual 

citizens - corporate entities acting in their capacity as members 

of the various social groups which constitute each sovereign entity. " 

The rules and regulations of the Association govern the relations of 

the Member States and the Associated States in so far as such 

relationship flows from their being signatory to the Convention 

of Association. 

Prom what has been said, it would appear that conflicts 

between the Association on the one hand, and the Member States 

90 or Associated States on the other, cannot be avoided.7 Conflict 

in this context, relates to the cleavage between the various legal 

systems on the one hand, and the results stemming from the 

implementation of the provisions of the Convention and the internal 

rules and regulations of Institutions empowered on the other. These 

possible conflicts may give rise to problems of the sovereignty of 

91 the Member States and the Associated States.7 Article 56 of the 

Convention imposes on each of the High Contracting Parties the duty 

to facilitate the implementation of the provisions of the Convention 

of Association, notwithstanding the existence of certain enforceable 

92 obligations contracted under previous International Agreements. 

86. See Lauterpacht, Oppenheim, International Law, 

7th Ed., Vol.1, pp.118 et seq. 

89. Ibid. 

90. Eeference, the "wine war" and the Italian embargo on 

imports from Member States. 

91. Ibid. 
92. Article 56 of the Convention provides that: 

"No treaty, convention, agreement or arrangement of 
any kind between one or more Member States and one 
or more Associated States may impede the implementation 
of this Convention." 
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In view of the principle of rea inter alios, it is logical and 

reasonable to draw a distinction between rights and obligations 

accepted by the States under other international agreements and 

those rights and duties flowing from their being signatory to 

the Convention. In the light of the foregoing, we may conclude 

that Article 56 °f the Convention tends to impose a limitation 

on the sovereignty"^ of the High Contracting Parties with respect 

to certain very limited rights and obligations. Under the 

Convention of Association, the Association Council has the competence 

to take decisions which "shall be binding on the Contracting Parties, 

who must take such measures as are required to implement these 

94 
decisions . " ^ The Court of Arbi t ra t ion, in te r a l i a , "may make 

95 formal inqu i r i es , or order such inquir ies to be made" ^ and in 

the process, "witnesses duly summoned shal l comply with the 

summons and shal l report at the s i t t i n g ; " the decisions of the 

Court of Arbi trat ion shal l be binding on the par t ies to the 

dispute who shal l be under the obligat ion to take a l l necessary 
97 measures to carry them out; ' o f f i c i a l correspondence and other 

o f f i c i a l communications of the European Economic Community, the 

i n s t i t u t i o n s of the Association and the co-ordinating bodies shal l 
98 not be subject to censorship."7 ÜTurthermore, "the archives of 

99 the Co-ordinating Council shal l be inviolable ; J J persons taking 
л 

part in the work of the Association, staff of the Co-ordinating 

Secretariat, their spouses and their infant children living in 

ρ 
their household shall enjoy the customary privileges, 

93· It must be conceded that the acceptance by States of 

treaty obligations presupposes an acceptance of 

inroads to sovereignty. Consequently, absolute 

sovereignty in the traditional conception does not 

seem to exist in international relations. 

94. Article 46 of the Convention of Association. 

95· Article 20, Protocol No.θ annexed to the 

Convention of Association. 

96. Ibid. 

97· Article 53(4). 

98. See Article 6 of Protocol 9 of the Convention of Association. 

99. Id. Article 1. 

1. Ibid. 

2. Id. Article 7· 
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immunitiее and facilities while carrying out their duties and 

while travelling to or from the place at which they are required 

to carry out such duties.
n> 

Heference has already been made to the provision of the 

Convention which, inter alia, stipulates that property, funds 

and assets of the Co-ordinating Council shall be inviolable, 

exempt from search, confiscation or expropriation. The Convention 

also provides that "Except in so far as required for the purposes 

of any investigation following upon an accident caused by a motor 

vehicle belonging to the said Council or being used on its account, 

or in the event of any infringement of road traffic regulations 

or of any accident caueed by such a vehicle, the property and 

assets of the Co-ordinating Council shall not be the subject of 

any administrative or legal measures of constraint without the 

authorization of the Court of Arbitration of the Association."' 

Whether explicit or implicit, clear or ambiguous, direct 

or indirect, in accordance with the aforementioned provisions, 

the Association Council's decisions would be binding on a High 

Contracting Party whether or not that High Contracting Party 

considers the decision to be in consonance with its national 

interests. The Court of Arbitration may make inquiries and order 

witnesses to appear before it in accordance with the provisions 

of its statute. Individual States are under obligation not to 

obstruct the due process of the Court by barring the appearance 

of its citizens before the Court. Account must also be taken 

of the far-reaching effects of the decisions of the Court. 

States which are directly or otherwise affected by the Court's 

decisions are under obligation to carry out such decisions 

whether or not the said decisions militate against their domestic 

interests.' And, amongst other things, Member States are so to 

3. Ibid. 

4. See para. 3·18 supra. 

5. See the Protocol on privileges and immunities. 

6. See Article 56 of the Convention of Association. 

7. Ibid. 
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conduct their affairs, that the inviolability of the officials, 

employees, agents of the Association and the archives of the 

Co-ordinating Council shall be ensured. Interlaced with these 

considerations, are the provisions obligating the High Contracting 

Parties to accord customary diplomatic privileges and immunities 

to the employees of the various organs of the Association, their 

spouses and families residing with them. 

All of these factors demonstrate that as a result of 

their interaction at the institutional levels of the 

implementation of the Convention of Association, the States, 

signatory thereto, have had to forego certain limited rights 
Q 

flowing from their sovereignty. These considerations further 

show that a High Contracting Party may be required or requested 

by the Association to enact, amend or repeal a Statute within 

ita domestic constitutional system in contradistinction to its 

sovereign right to initiate such statutory enactment without 

extraneous pressures. It may be recalled that the provisions 

relating to ratification of the Convention may produce the effect 
q 

of the foregoing. Similarly, the provisions relating to the 

quasi-judicial functions of the Association Council and the 

possibility of submitting to the jurisdiction of the Court of 

Arbitration without the option of a choice by a High Contracting 
10 Party as obtains in the case of the Jurisdictional provisions 

8. See para. 3·37» note 93· 

9. See Articles 56-59 of the Convention of Association. 

10. Ibid. 
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11 of the International Court of Justice and judicial organs 

12 of other international Organisations, may give rise to a 

prunning down of the sovereignty of the States concerned. 

This conclusion emphasizes the suggestion that although the 

individual Institutions, officials, agents, etc. of the 

Association derive the privileges and the immunities they 

enjoy from the national laws of the High Contracting Parties, 

the statutory provision·3 of the municipal laws which regulate 

the privileges and immunities stem from the treaty obligations 

of the High Contracting Parties. This proposal has considerable 

merit. 

11. See Article 36(2), the so-called "Optional Clause" 

of the International Court of Justice, which, inter 

alia, provides that "The States parties to the present 

Statute may at any time declare that they recognize as 

compulsory ipso facto and without special agreement, 

in relation to any other State accepting the same 

obligation, the jurisdiction of the Court " 

12. See also, Article 5(1) of Protocol N0.5 to the 

Convention for the Protection of Human Bights and 

Fundamental Freedoms signed at Strasbourg on 

20 June 1966, amending Articles 22 and 40 of the 

Convention on Human Rights. It provides: 

"This Protocol shall be open to signature by Members 

of the Council of Europe, signatories to the 

Convention, who may become Parties to it by: 

(a) signature without reservation in respect of 

ratification or acceptance, followed by 

ratification or acceptance; 

(b) signature with reservation in respeot of 

ratification or acceptance, followed by 

ratification or acceptance; 

Instruments of ratification or acceptance shall be 

deposited with the Secretary-General of the 

Council of Europe." 
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3.39· In view of the somewhat academic nature of the problems 

surrounding the issues under investigation, it seems rewarding 

and perhaps preferable to cling to the facts of life and the 

practical, though abnormal and possibly illogical circumstances 

that may emerge from the application of the controversial 

provisions particularised heretofore. In the absence of precedent, 

let us for a moment, consider the situation in which, for one 

reason or the other, an Institution of the Association 

preferably the Association Council or Co-ordinating Committee 

or a Member State on the one hand, and an Associated State on the 

other, are not agreed on a certain decision or proposal. Under 

such circumstances, the Association Council may take up the matter 

Λ-Ζ. 

which may ultimately be disposed of by the Court of Arbitration.
 J 

The Member State or Associated State directly concerned may have 

objected to the matter being referred to the Institutions mentioned, 

whereupon it may be minded to advise itself as to what other line 
14 

of action to take. During the time that the Court is seised of 

the matter, contrary to the declared intentions of the State 

involved, that State is far from being on a footing of equality 

vis-a-vis the other High Contracting Parties not so involved. 

This is not the same thing as saying that the State concerned 

has forfeited its sovereign rights. It is further suggested that 

there is no available evidence which may lead us to conclude that 

in practice, the Association or any Member thereof could bring 

another Member before the Association Council or the Court of 

Arbitration without the latter's consent or vice-versa. 

However, we must take note that the problem of the enforcement of 

15 
a binding decision of the Court of Arbitration ^ would become more 

13. See para. 2.14- for the quasi-judicial functions of the 

Association Council. 

14. See para. 3·25 supra. 

15. Article 53(4) of the Convention of Association provides: 

"The decisions of the Court of Arbitration shall be 

binding on the parties to the dispute who shall be under 

the obligation to take all necessary measures to carry 

them out." 
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complicated should a Defendant-State subsequently become 

unco-operative or recalcitrant. 

Oppenheim, in suggestive terms, has made the point that 

"the question which is now confronting the science of law and 

politics is how far sovereignty as it presents itself from the 

point of view of the international law of the State, namely, as 

the highest underived power and as the exclusive competence to 

determine its jurisdictional limits, is compatible with normal 
A 

functioning and development of international law and organisation." 

This important dictum receives immediate endorsement, though it 

will be seen that the problem relates to the consent of the State 

and the extent to which High Contracting Parties would not resile 

from their treaty obligations. At the present time, the full 

import of such obligations and the extent to which a State may 

challenge an interpretation adversely affecting its interests are 

not the point at issue. Our primary concern revolves round the 

possible effects of the implementation of the Convention of 

Association or the activities of the Institutions on the 

sovereignty of the Member States and Associated States. 

3.40. In order to avoid arguing in a circle, and to attempt to 

place the sovereign entities on as nearly equal a basis as possible, 

we may state that membership of the Association (and for that 

matter, membership of any international organisation regulated 

by treaty provisions), does not ipso facto derogate from the 

sovereignty of the States, signatory to the Convention. 

With regard to the problem of the binding force of the decisions 

of the organs of the Association, particularly the Court of 

Arbitration, the dichotomy is easily circumvented by the practice 

16. See Oppenheim, Vol.1, (Eighth Ed., 7th imp.), p.122. 
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of States in extending recognition to the said decisions either 

17 
spontaneously or through the medium of some special legislation. ' 

In this connection, nothing prevents Member States or Associated 

States from entering into separate agreements (notwithstanding 

their having ratified the Convention of Association), on the basis 

of reciprocity, to recognise each other's statutory enactments я nil 

judgments and those of the Institutions of the Association. It 

may well be that internal protocols between the High Contracting 

Parties will cater for this situation. 

Conclusions 

3.4-1. To sum up, it may be stated as a general proposition that 

"international law governs relations between Independent States. 

The rules of law binding upon the States, therefore, emanate from 

their own free will as expressed in conventions or by usages 

generally accepted as expressing principles of law and established 

in order to regulate the relations between co-existing independent 

18 

communities or with a view to the achievement of common aime..." 

Though it has been conceded that "restrictions upon the independence 

of States cannot be presumed," " yet States, like individuals who 

are bound to obey the laws of a State in their daily lives, are 

equally under legal obligation to observe the terms of international 

agreements to which they are signatory. In this connection. 

States are individuals on the international plane, albeit, we must 

not fall into the trap of concluding in the words of Hobbes that a 

State is "but an artificial man....Nothing more false and misleading 
20 

has ever been said by a great man..." 

17· See generally, G.C. Cheshire, Private International Law, 

(1965), and R.H. Graveson, Conflict of Laws, 1956. 

18. See P.C.I.J., The Lotus (1927), A.10, p.18. 

19. ІМД. 

20. See Prof. Brierly, Vital Interests and the Law in 

21, B.T.B.I.L., 1944, p.52. 



- 1бз -

The Member States and the Associated States by signing 

and ratifying the Convention of Association have entered into 

undertakings whereby rights and reciprocal obligations are created. 

Consequently, they are under their treaty obligations, where it 

concerns them, to accept as of binding effect, the decisions of the 

Association Council or Association Committee or the judgments of the 

Court of Arbitration of the Association. Whether or not an 

acceptance of these obligations constitutes a derogation from 

sovereignty, or in the words of Oppenheim, "partial surrender of 

21 
sovereignty" will largely be determined by the peculiar 

circumstances of each case. Therefore, if we may reflect on the 

submission that "sovereignty is not a physical thing that a State 

can hand over in a way a soldier hands in his kit when he is 

22 
discharged", and that "it is merely a word which has changed its 

meaning repeatedly in the course of centuries of usage, and which 

today has different meanings in different contexts and in the 

2·5 
mouths of different people", ̂  we may consider it an important step 

forward to frown on suggestions that within the framework of modern 

developments of the law of nations, "every country is free to 

оц. 
renounce its independence and even its existence." 

The Associated States, like the Member States, have the 

right to resort to any course of action which each of them 

considers to be best suited to the exigencies of its economic and 

social security. This right which equally relates to the 

maintenance of its integrity is so essential a right that in case 

of doubt, treaty stipulations cannot be interpreted as limiting 

it even though these stipulations do not conflict with such an 

interpretation. Consequently, this right which is a possessory 

21. See Oppenheim, op. cit., Vol.1 (Eighth Ed.; 7th imp.),p.122. 

22. Prof. Brierly, op. cit., p.52. 

23- Ibid. 

24-, See Independent Opinion of Judge Anzilotti in P.C.I.J., 

Aus tro-German Customs Union, (1931), A/B 4-1, at p. 59· 
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right of all nations and based on generally recognised custom and 

usage cannot lose its raison d'être simply because some other 

State may in its actions have abused the said right. 

We may as well reflect on the suggestion of Sir John 

Fischer Williams that "the adjective sovereign has a pleasing 

and flattering sound, and appears to have attached itself to the 

substantive State inseparably as a kind of homeric epithet in 

25 

defiance of its appropriateness to the occasion." ^ The questions 

concerning sovereignty to which we need answers are practical 

ones - questions of ways and means, and if the answers can be found, 

theories of sovereignty will easily accommodate and adapt themselves 

to the relations of the Member States and Associated States within 

the framework of the provisions of the Convention of Association. 

Some Jurisdictional Issues 

3.4-2. Jurisdictional problems or matters of competence are 

primarily procedural and may not be considered within the 

framework of sovereignty. This is so, because more often than not, 

courts empowered to exercise jurisdiction, in their discretion, 

desist from doing so without committing any breach. And as 

Dr. Jessup puts it, "jurisdiction is made to appear to flow from 

some immutable rule, but the exercise of jurisdiction may be 

recognised to be a matter of discretion, forum non conveniens." 

The public international law aspecct of jurisdiction for purposes 

of this study may concern disputes relating to foreign vessels 

in port and possibly, crimes committed thereon, ' while 

the private international law aspect may concern the problem of 

non-interference by the municipal courts in the internal affairs 

25. See Sir John Fischer Williams, op. cit., Chapters on 

Current International Law, p.285. 

26. Jessup, op. cit., p.72. 

27· See, The Lotus Case, series A, No.10. For a detailed 

examination of problems relating to jurisdiction or 

competence, see Lauterpacht/Oppenheim, op. cit., Vol.1, 

PP-325-334-. 
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of international organisations. The concept of the international 

juridical personality is well established. We may observe that 

the choice of jurisdiction flows from this personality but does 

28 not necessarily depend upon it. Our primary concern here is to 

examine possible situations which may give rise to a conflict 

between an Institution of the Association on the one hand, 

municipal courts, or other judicial tribunals. The choice of 

jurisdiction is necessary for our purpose on account of the hybrid 

traits of the Association and the peculiar objectives it sets out 

to achieve. 

The prpblem may be considered within the context of the 

parties involved, the substance of the dispute and the applicable 

law. Theoretically, contractual rights and obligations accepted 

by the Co-ordinating Council may give rise to disputes between 

the Association on the one hand, and a Member or Associated State, 

corporate bodies or individual citizens on the other. Claims 

arising from tortious liability may possibly be the subject-matter 

of such disputes. 

Article 34-(1) of the Statute of the International Court 

of Justice which provides that "only States may be parties in 

cases before the Court", bars the World Court from exercising 

its jurisdicción over international organisations. But under 

Article 34(2) of the Statute " it appears, the Association may 

indirectly enjoy the jurisdictional protection or otherwise of 

the World Court in special circumstances. The cardinal point 

to note, here, is that such an indirect assess to the //orld Court 

is largely based on the initiative of the Association. 

The Court of Arbitration of the Association, as we have 

•50 noted, ·* is responsible for adjudicating in disputes between 

28. See Jessup, op. cit., pp.72 et seq. 

29. Article 34(2) of the Statute of the International 

Court of Justice: 

"The Court, subject to and in conformity with 

its rules, may request of public international 

organisations information relevant to cases before 

it, and shall receive such information presented by 

such organisations on their own initiative." 

30. See para. 2.28 et seq. 
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members of the Association. Its applicable law will normally be 

the treaty law of the Association. In exceptional cases, however, 

the applicable law will be determined by the transaction giving 

rise to the dispute. ',Ve shall revert to this problem in 

paragraph З·^· 

It is suggested here that jurisdictional problems in this 

context are better appreciated in the event of the Association 

being involved in a dispute with a third party, that is to say, a 

State which is not a signatory to the Convention or another 

International Organisation or an individual or corporate body, 

being a national of such third party State. The logical inference 

is that the provisions of the Association are inapplicable. The 

obvious solution in such a situation would be for the parties to 

resort to international arbitration which is a suitable forum for 

the settlement of disputes between members of the international 

community. It is conceivable that loan transactions between the 

European Investment Bank and an Associated State, which give rise 

to a dispute between the parties, could become the subject of 

international arbitration. A necessary condition, here, would be 

the "exhaustion of local remedies." Such a dispute must first 

come before the Association Council and in the event of the 

letter's inability to effect a peaceful settlement, the Court of 

Arbitration would be the next forum under the provisions of the 

•51 
Convention. 

In normal circumstances, national municipal courts 

cannot be properly seised of suits involving an Association 

Institution. That individuals may be minded to initiate 

proceedings against the Association, its employees, agents, etc., 

is not a remote possibility. Nevertheless, a municipal court 

32 
may be forum conveniens in the event of a waiver of immunities 

by the Association. Parenthetically, nothing prevents an 

Institution of the Association from initiating proceedings as a 

Plaintiff In a national municipal court. This is so, if the 

31. See Chapter II, para. 2.28 et seq. 

32. See Article 10 of Protocol No.9 annexed 
to the Convention of Association. 
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juridical personality of the Association is declared to hare 

been recognised by the State concerned. The problems of 

jurisdiction as they affect the activities of any institution 

are better appreciated when they arise as practical issues. 

In this connection, we may have to "wait and see" what 

contributions the Institutions of the Association axe able to 

make towards an understanding of the problem ae it affects 

the Association on an international plane. 

Miscellaneous Private International Law Questions 

З.43. When we leave the field of public international law and 

enter the domain of the conflict of laws, we must remain 

constantly reminded that no rigid compartments need be identified 

and no attempt will be made to revive any controversy relating 

to the subject. In our consideration of possible conflict of laws 

problems respecting the Association's activities, one basic issue 

has to be kept in mind. And that is: how far legal transactions 

of international bodies corporate should be governed by the 

conflict of laws formulae? It would appear that in so far as 

the Association and its related organs are concerned, the problem 

will always be one of reconciling the activities of the 

Association as a whole with individuals - natural and legal. 

As pointed out earlier,
Jy
 the impact of multi-national companies 

on the Association, more particularly, the Associated States 

cannot be ignored. This involves the needs of commerce and 

industry and the reconciliation with these in their global 

dimensions with the aims and objectives of the Association on the 

one hand, and on the other, the hopes and aspirations of the 

individual citizens who constitute the States, signatory to 

the Convention. Third parties are, by no means, eliminated from 

our scale of preferences in this exercise. 

33· See para. 3-27 supra. 
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On The Choice of Law 

3.44. As an international person, the Association in its 

relations with third parties - States and individuals - is bound 

to be faced with the choice of the proper law to govern such 

transactions. As indicated in paragraph 3.42, the internal or 

treaty law would be quite inadequate in terms of regulating the 

Association's relations with parties, non-signatory to the 

Convention. A few international organisations^ have turned to 

the mimi cipal law of a Member State in seeking the law appropriate 

to govern their relations with outside entities. There is 

nothing to prevent an international organisation from resorting 

to international law, including possibly, international agreements 

to which it is not a party in its dealings with third parties. 

The limited exception to this assertion would seem to be a dispute 

involving a non-international person. Resort to international 

law may involve the application of the "general principles of law 

•55 
recognised by civilised nations" where the parties so elect. ^ 

34. See Agreement between the W.H.O., the Confederation of 

Switzerland and the Canton of Geneva and the Ί7.Η.0. 

land transactions with the Canton of Geneva whereby 

Swiss law was chosen as the law governing the 

transactions. 

See details in Jenks, The Proper Law of International 

Organisations, (1962), p.136. 

35· The Community's attitude to the question is found in 

Article 215 of the EEC Treaty which provides: 

"The contractual liability of the Community shall 

be governed by the law applicable to the contract in 

question. 

In the case of non-contractual liability, the 

Community shall, in accordance with the general 

principles common to the laws of the Member States, 

make good any damage caused by its institutions or 

by its servants in the performance of their duties. 

The personal liability of its servants towards 

the Community shall be governed by the provisions laid 

down in their Staff Regulations or in the Conditions 

of Employment applicable to them." 
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The choice of the municipal law of a particular State 

as the applicable law in transactions involving an international 

Organisation with activities all over the world could operate 

as a limiting factor to that Organisation's capacity to carry-

out its objectives effectively. It would be absurd if the 

Association were to adopt the national law of a Member State or 

Associated State as the general applicable law in its transactions 

with third parties. In the Association's commercial transactions 

with Institutions, Organisations and States other than the 

Member States and Associated States, the choice of the proper 

law could be elusive in many respects. 

Let us, for a moment, consider the situation in which a 

person - natural or legal - is involved in a dispute with the 

Association, represented by th, Co-ordinating Committee or the 

Secretariat. The individual who is an employee of one of the 

Institutions of the Association may either be a national of a 

Member State or Associated State. Consider also the individual 

in terms of a multi-national organisation which, presumably, has 

accepted rights and obligations flowing from a contract with the 

Association. The transaction could be a supply agreement in 

favour of an Associated State at the instance of the Association. 

The parties to each of these transactions may choose one of the 

following systems of law as governing the transaction: the 

lex situs being the municipal law of one of the Member States or 

Associated States, depending upon where the transaction is 

executed; the parties may possibly choose a foreign legal system, 

that is to say, the municipal law of a third State, non-signatory 

to the Convention. Jessup suggests that there is nothing in the 

character of a chosen forum "which precludes it from one or other 

of these bodies of law. A national court applies the law of its 

own country, the law of foreign countries, conflict of laws and 

international law."' Furthermore, "the superior authority which 

56. Jessup, op. cit., p.102 et seq. 
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creates the court or regulates the cour t ' s a c t i v i t i e s may specify 
37 

what law it shall apply or not apply in given circumstances."^' 

Going by this argument, nothing precludes the Association Council, 

in the exercise oí its quasi-judicial functions, to apply one of 

the bodies of law particularised above. This may also be 

applicable to the Court of Arbitration of the Association. With 

due deference to Dr. Jessup, it is submitted that the apparent 

vagueness of the thesis is likely to create further problems in 

its implementation. One would expect that, the Court, in 

applying international law as suggested by Dr. Jessup, would 

resort to "the general principles of law recognised by civilised 
38 nations". The essential point is that the individual citizens -

corporate bodies and States - must know what law is applicable in 

their transactions with the Association. Clearly, the law muet 

be specified by the Parties to the dispute. In the absence of a 

clear statement of the applicable law, the judicial organ will 

apply one of several bodies of law or a judicious mixture of several 

37· Ibid. See also, Mann, The Proper Law of Contracte 

Concluded by International Persons, (1959), P»35r 

B.Y.B.I.L., 34-57· 

Contrary views have been expressed on this 

subject by Delanme, The Proper Law of Loans 

Concluded by International Persons: A Restatement 

and a Forecast, (1962), 56, A.J.I.L., p.63· 

See also, Sereni, loc. cit., p.207· 

38. See the Abu Dhabi Oil Concession Contract Case, 

in which, note the remarks of Lord Asquith of 

Bishopstone by which he denied law to the system 

applied by Sheikh Shakhbut in the administration 

of Abu Dhabi. This case is discussed in greater 

details in paragraph 3·71 et seq. 
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systems. A judicial tribunal, e.g. the Court of Arbitration 

saddled with, such a problem, may as well base its options on 

the rules which it considers to be in conformity with reason 

and justice and which are most appropriate for the solution 

of a particular controversy. In this exercise alone, the view 

that "the choice need not be determined by territoriality, 

personality, nationality, domicile, jurisdiction, sovereignty 

or any other rubric save as these labels are reasonable 

reflections of human experience with the absolute and relative 

convenience of the law and the forum - lex conveniens and 

xq 
forum non conveniens"·" though a departure from traditional 

practice may, nevertheless, be considered most acceptable in 

such situations. 

The Law Governing: Contracts of Employment 
of Association Servant's" 

3.4-5· The law regulating the relationship between the Association 

and its employees, it would be recalled, consists primarily of the 

provisions of the Convention of Association, protocols annexed 

41 42 
to the Convention, rules and regulations of the Institutions 

ЦТ. 

and the Statute of the Court of Arbitration. ̂  

Employment contracts between the Association on the one 

hand, and its officials and other servants on the other, must 

normally be governed by the internal rules and regulations of 

the Association. It is worthy of note that the effective operation 

39· See Jessup, op. cit., p.106-7. 

40. See Article 1 of the Convention of Association. 

41. See Article 65 of the Convention of Association. 

42. Articles 46(4), 48(2), 49 and 52(3) of the 

Convention of Association. 

43· Protocol No.θ annexed to the Convention of 

Association. 
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of international institutions and their secretariats depends, to 

a large extent, on the genuineness of its international character. 

The governing body of such an organisation must comprise persons 

whose allegiance to the organisation is unimpeachable. In the 

opinion of Jenks, "there is a clear-cut functional incompatibility 

between the international duties of the officials of such 

secretariats and the responsibility for upholding the national 

interests and policies of the countries of which they are nationals, 

and it is desirable that this incompatibility of functions should 

be explicitly recognised by definite rules which are binding on 

44 
officials ят і governments alike." This neatly sums up the 

rationale behind the view herein that contracts of employment of 

employees of the Association should be governed by the internal 

Hules and Regulations of the Institutions for which their services 

45 
are procured. The ILO Tribunal

 y
 and the United Nations 

Administrative Tribunals have been prolific in their jurisprudence 

relating to appointment and termination of international 

46 
technocrats. Like all other international organisations with 

employees who are variously designated as international civil or 

public servants, the Institutions of the Association, while bound 

by the provisions of the Convention in so far as they may be 

relevant to matters coming before them, may be bogged down with 

problems of defining their real powers in so far as they give 

rise to employment terms based on master and servant or principal 

and agent relationships. 

The International Labour Organisation Tribunal relying 

on the provisions of the constituent instrument setting up the 

UNESCO that "the responsibilities of the Director-General and 

44. For further reading, see С Wilfred Jenks: "Some Irroblems 

of International Civil Service" in Public Administration 

Heview, Vol.Ill, No.2, Spring, 194-3; pp.93-105. 

See also, the "Merger Treaty" (Treaty establishing a single 

Council and a single Commission of the European Communities), 

Article 10(2). 

45. See note 51 poet. . 

46. See notes 51 and 52 poet. 
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of the steif shall be exclusively International in character" ' 

and that "in the discharge of their duties they shall not seek 

or receive instructions from any Government or from any authority 

external to the Organisation" and that "they shall refrain from 

any action which might prejudice their position as international 

49 offici ale", and furthermore, each State, member of the 

Organisation, "undertakes to respect the international character 

of the responsibilities of the Director-General and the staff, 

and not to seek to influence them in their duties,"'' held, 

inter alia, that "the Director-General of an International 

Organisation cannot associate himself with the execution of the 

policy of the government authorities of any State Member of the 

Organisation without disregarding the obligations imposed on all 

international officials without distinction and, in consequence, 

without misusing the authority which has been conferred on him 

solely for the purpose of directing that Organisation towards 

the achievement of its own, exclusively international objectives. 

Other cases-' which came before the Tribunal confirmed the 

foregoing stare decisis. The international character of the 

functions of the Secretariat of an international Organ was also 

„51 

47. Article VI, para.5 of the Constitution of the UNESCO, 

see Van Panhuys and others, International Organisation 

and Integration, (1968), p.376. 

48. Ibid. 

49. Ibid. 

50. Article VI, para. 5 of the Constitution of the UNESCO, 

International Organisation and Integration, p.376· 

51. Duberg Case, Judgment No.17» International Labour 

Office, Official Bulletin, Vol.XXXVIII, No.7, (1955)i 

pp.251-258 at pp.255-6. 

52. As stated supra, the ILO Tribunal has been most prolific 

but for our purpose, it may suffice to mention the 

und emoted cases: 

Leff (N0.2), Judgment No.18, op. cit.; pp.259-266, at 

pp. 263-264- ; 

Wilcox, Judgment No.19, op. cit., pp.266-274, at p.271; 

Bernstein, Judgment No.21, op. cit., pp.282-290, at p.287; 

Froma, Judgment No.22, op. cit., pp.290-300, at pp.298-9; 

Pankey, Judgment No.23, op. cit., pp.300-311; 

Van Gelder, Judgment No.24, op. cit., pp.311-324, at p.319. 
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examined in a number of cases coming before the United Nations 

Administrative Tribunal.^ In the Howrani and Four Others' 

Case,·7^ the Tribunal held: "The power of the Secretary-General 

to terminate staff members holding temporary indefinite contracts 

are limited by the Charter, by a resolution of the General 

Assembly, by Staff Regulations and Staff Hules and by other 

instruments defining the rights and obligations of members of 

the Secretariat."''-' From what has been said so far, it would 

appear that while the United Nations Tribunal is bound by the 

provisions of the Charter in so far as they may be relevant in 

matters coming before it, (the U.N. Tribunal) recognises that it 

has no power to interpret the Charter authoritatively and in 

these circumstances refrains so far as possible from considering 

the consistency with the Charter of arrangements made, for 

instance, between the Secretary-General and a servant of the 

United Nations when it can deal on some other basis with the 

issues submitted for its determination. These difficulties do 

not seem to be applicable to the Court of Arbitration of the 

Association or the Council which, amongst other things, is 

competent to interpret provisions of the Convention and the 

Rules and Regulations of the Institutions.-' Be that as it may, 

nothing prevents the Court of Arbitration from exercising 

53. See, Kaplan Case, J.U.N.A.T., Judgment No.19, 

pp.71-75, at p.73; 

Rubi Case, J.U.N.A.T., Judgment No.21, at p.82; 

Kagen-Posner Case, J.U.N.A.T., Judgment No.22, at p.88; 

Sokolow Case, J.U.N.A.T., Judgment No.23, at p.92; 

Saperstein Case, J.U.N.A.T., Judgment No.24, at p.97; 

Tan Tassel Case, J.U.N.A.T., Judgment No.25, at p.103; 

For other decided cases cited by Jenks, see Jenks, 

The Proper Law of International Organisations, London, 

Stevens, (1962), p.31. 

54. See J.U.N.A.T., Judgment No.4, pp.8-23, at p.21. 

55. Ibid. 

56. Article 53 of the Convention of Association. 
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Jurisdiction and applying the provisions of the Convention and 

the Hules and Regulations of the Institution in the determination 

of a dispute relating to the employment or termination of a 

servant of the Association. 

The Attitude of Municipal Courts to Questions 

Of Jurisdictional Immunity 

3.4-6. One of the consequences of the enjoyment of immunities 

and privileges Ъу the Association, its Institutions and the 

persons who are employed Ъу them, is that matters concerning the 

Organisation and its servants and agents rarely come before the 

municipal courts. As we have stated earlier, national courts 

may not entertain cases involving an international organisation 

and for that matter, the Association, unless the latter waives 

57 

its jurisdictional immunity and privileges. The nature of the 

law can be found in decided cases in which the municipal courts 

took the opportunity to discuss the problem. 

In Goodman v. Winterton,'' the English Court of Appeal 

declined jurisdiction in a claim based on services rendered to 

the International Committee for Refugees on the ground that 

"the action was one against sovereign States acting through their 
59 

agent, the International Committee."·" The French Conseil d'etat 

which was seised of a similar case, held, inter alia, that 

it had no jurisdiction to entertain a petition from Trench 

60 

citizens who were employees of the Reparations Commission. 

57· See para. 3.4-2 supra. 

58. See Annual Digest and Reports of International 

Law Cases Supplementary Volume, (1919-194-2), 

Case No.Ill, pp.205-207. 

59. Ibid. 

60. Re Dame Adrien and Others, Annual Digest and Publio 

International Law Cases, (1931-1932), Case Bo.II, 

pp.33-34·. This Case was followed in Chemidlin v. 

International Bureau of Weights and Iteasures, 

Annual Digest and Reports of Public International 

Law Cases, (194-3-194-5), Case Bo.94, pp.281-282. 
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In a case of wrongful dismissal Involving a Head Cashier of 

the International Institute of Agriculture, the Italian Court 

of Cassation dismissed the suit, holding that the International 

Institute of Agriculture was "an autonomous union, free as 

regards its internal affairs, from interference by the sovereign 

power of the States comprising the Union except when it consents 

thereto·"
61 

In the light of the decided cases cited above »Φ what 

has Ъееп said in the previous paragraphs, we may conclude that 

the relationship between the Association and its employees are not 

based on the municipal law of any one State. The treaty law of 

the Association is the proper law, but in exceptional cases, it 

may adopt and apply legal principles consonant with objectives 

of the Association and consequently acceptable to the High 

Contracting Parties. Furthermore, municipal courts would not 

entertain legal proceedings brought by the Association's servants 

against the Association unless the letter's fiat is obtained. The 

forum conveniens for disputes of this character would normally be 

the judicial organs of the Association, that is to say, the 

Association Council at the first instance, and finally, the 

Lona 

63 

б? 
Court of Arbitration. In exceptional cases, the Parties may 

resort to a good offices procedure. 

61. The International Institute of Agriculture v. Profili, 

Annual Digest & Reports of Public International Law 

Cases, (1929-19ЗО), Case No.254, pp.413-415-

62. See paras. 2.14 et seq., 2.25 et seq. supra. 

63· See Annex VIII to the Convention of Association 

(Declaration by the Contracting Parties concerning 

a good offices procedure): 

"Any Contracting Parties that are parties to a dispute 

within the meaning of Article of the Convention of Association 

are prepared, if circumstances permit, and subject to the 

Association Council being informed so that any parties 

concerned may assert their rights, to have recourse, before 

bringing the dispute before the Association Council, to a 

good offices procedure." (The good offices procedure was 

resorted to in resolving the dispute between the Associated 

States and the Community concerning the entry into the 

Community market of certain tropical fruits and vegetables). 
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The Association and Immovable Property 

3.4-7· It is an immutable legal concept, universally acclaimed, 

that transactions relating to immovable property are governed 

by the legal system of the State or country in which the property 

64-is sited. The lex situs, governs all transactions in connection 

with land holding, leases and tenancies, conveyances and 

reconveyances. Such transactions are usually drawn up in the 

language of the State, thus providing a seal to the concept, that 

though such property may be conveyed to, and subsequently owned by 

a foreign Government through its diplomatic mission, the property 

remains within the confines of the country of accreditation, legal 

fictions notwithstanding. ^ 

66 International Organisations, being legal persons, are 

subject to the law relating to real property. Thus, the law of 

the Canton of Geneva in the Swiss Confederation would apply in 

transactions concerning the conveyance or reconveyance of the 

68 

Palais des Nations in Geneva; ' French law would apply in 

transactions relating to premises occupied by UNESCO in Paris; 

Italian law is the applicable law in the acquisition of property 

70 

for, and on behalf of the PAO in Rome ; " and Canadian law will 

normally govern real property transactions of ICAO in Montreal. 

The Association and its related Organs, operating as they 

ere in the territories to which the EEC Treaty applies and in the 

Associated States, may be involved in real property transactions. 

With regard to conveyances, reconveyances and cases stated earlier, 

the law and procedure appear to be clear enough. Nevertheless, 

problems may arise in situations in which the Association and 

another International Organisation have rights against each other 

in respect of real property. As against third parties, the 

64-. See Dicey and Morris, Conflict of Laws, 9th Ed.; 

E.H. Graveson, Conflict of Laws, (1969)· 

65· Vide the fiction of territoriality in respect of diplomatic 

propertie s. 

66. See para. 3.13 et seq. 

67· See para. 3·44 supra. 

68. Ib id . 
69. Ib id . 
70 . Ib id . 
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Association's title to a specific landed property is governed 

by tne lex situs. If such title were to be subjected to rights 

vested in another organisation, with international Juridical 

personality, the applicable law would appear to be primarily 

71 public international law.' The parties would rely on the 

relevant international arrangements, the construction of which 

72 will be governed by international law.' It is further suggested 

that unless the two International Organisations expressly 

subject their transactions to the municipal law, the applicable 

law would be based on the general principles of law recognised 

by the legal systems of the Parties which may derive inspiration 

from the "general principles of law recognised by civilized 

7·5 nations."' The Association as an occupier of premises, has a 

duty of care towards outsiders. In the event of such duty being 

impeached by an injured party, the Association would normally 

invoke its immunities and privileges unless, of course, it 

decides on a waiver. The duty of care towards the personnel of 

other international organisations may be determined by the 

application of public international law and possibly the 

74 "general principles."' 

The Proper Law of Association Contracts 

3.48. As a limited international entity established with a view 

to promoting economic, social and cultural progress amongst the 

75 States signatory to the Convention,'^ the Association is bound 

to undertake an infinite variety of contracts either with other 

international organisations or individuals and Member States or 

Associated States. These contracts may range from contracts for 

the purchase and hire of chattels, service contracts, charter 

71. See para. 3·42 supra. 

72. Ibid. 

73. See C.W. Jenks, op. cit.,pp. 172 et seq,.; see also the 

Anglo-Iranian Case. 

74. Ibid. 

75· See preamble to the Convention of Association. See also 

para. 3.13 supra. 
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parties, contracts of insurance, suppliers' credits and loans 

76 
agreements. With regard to these contracts, the parties to 

them will basically state the system of law that should govern 

their rights and obligations flowing therefrom. It is not the 

intention to review the variety of theories'' advanced Ъу text 

writers on this subject, but it will suffice to advert to one or 

two which are deemed relevant to this study. 

Jenks has suggested that "in the case of contract 

concluded by an international body corporate, there would, in 

the absence of other reasons for identifying the contract with 

a particular legal system, appear to be a strong presumption 

against construing as a choice of law a provision which does not 

necessarily involve more than the incorporation of particular 

terms in the contract"' and that there may be other reasons for 

the parties to decide to consign the contract to the regime of 

public international law. He clarifies this position by stating 

further that "there is nothing to preclude an international body 

corporate from entering into a contract governed by public 

international law even though the other party may not be a 

79 
subject of international law."'

7
 Furthermore, in Jenks' opinion, 

whether they be States or international bodies corporate, 

"when international persons contract among themselves, the 

contract will, of course, be governed by international law unless 

the nature of the transaction, the circumstances or evidence of 

the common intention of the parties, give it the character of 

80 
a contract governed by some other legal system." Finally, 

76. For example, Agreements with the European Investment 

Bank and the European Development Fund. 

77· See generally, &.C. Cheshire, Private International 

Law, 8th ed., London, 1970, Chapter on "The Choice of 

Law", International Contracts} R.H. Graveβon, Conflict 

of Laws, 6th ed., 1969; Dicey and Morris, The Conflict 

of Laws, 9th Ed., London, 1973; Henri Batiffol, Las 

Conflits de lois en matière de Contractai Droit 

International Privé, Paris, 1967· 

76. Jenks, op. cit., pp.93 et seq. 

79· Ibid. 

80. Ibid. 



- 180 -

"as between the international persona, the pike· of the contract, 

the place of performance, the use of a certain national currency 

81 or the use of particular language are inconclusive factors." 

From what has been said so far, it would appear that a contract 

between the Association on the one part, and a State on the other 

part, may, in exceptional circumstances, turn out to be an agreement 

governed by public international law; loan agreements between the 

European Investment Bank and an Associated State may thus possibly 

be governed by international law. Nevertheless, agreements between 

the Association and a Member State or Associated State can equally 

be brought under the regime of the municipal law of a State chosen 

by the parties. 

The suggestion by Jenks that contracts between an 

international organisation and another corporate body which does 

not possess international personality may be governed by 

international law bristles with difficulty, since it appears 

that in such a case, the agreement reached between the parties 

cannot operate as a treaty. The problem seems to be resolved 

by the submission that such an agreement which, prima facie, does 

not possess the indicia of a treaty may be "internationalised" 

by the parties. This presupposes that nothing prevents the 

parties from making their contract, subject to international law 
go 

or "general principles of law recognised by civilised nations." 

It may well be that a private individual who is party to a 

contract of the type under review does not accept international 

law or the "general principles" as the applicable law. 

81. Ibid; see also, P.A. Mann, The Proper Law of 

Contracts Concluded by International Persons", 

35, B.Y.B.I.L., (1959),pp.41, et seq. 

82. See Mann, op. cit.,pp.41 et seq. See also Jessup, 

op. cit., (1956), Chapter 3· Contrary views have 

been expressed on this subject by Sereni, op. cit., 

p.20?; Delanme, The Proper Law of Loans Concluded 

by International Persons: A Restatement and a 

Forecast", (1962), 56, A.J.I.L., pp.63 et seq. 
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It is submitted that the Association as an entity 

based on socio-economic relations, and in view of the fact 

that commercial undertakings have in the years built up a system 

of conventional rules globally recognised, its contracts will 

normally follow what for want of appropriate terminology, may 

be called the law of the commodity or "market place". Contracts 

relating to the sale of cocoa, wheat and other grains will come 

under this rubric. In this connection, it is of interest to 

refer to the provisions of the EEC Treaty, more particularly, 

Article 215(1) which provides that "The contractual liability 

of the Community shall be governed by the law applicable to the 

contract in question."
 J
 Article 188 of the Treaty establishing 

the European Atomic Energy Community (EURATOM) has a similar 

84-
provision. These provisions go a long way towards the solution 

of intra-Community commercial disputes. It will be suggested 

that іл a future Convention, the above requirements should be 

provided for the regulation of commercial contracts amongst the 

High Contracting Parties of the Association. 

International organisations also enter into a wide range 

of Insurance Contracts. Insurance against the following risks 

are common: loss, fire, burglary, water, general risk, marine 

insurance and reinsurance against a variety of other risks. In 

insurance contracts, the applicable law is almost always stated. 

And in this connection, it would appear that the Association or 

any of its Institutions for that matter, may have to follow 

conventional practice - the rules of the game as in Commodity 

Contracts. Thus, the relevant Institution will be bound by the 

83. See also Article 183 of EEC Treaty which provides: 

"Save where jurisdiction is conferred on the Court 

of Justice by this Treaty, disputes to which the 

Community is a party shall not on that ground be excluded 

from the jurisdiction of the courts or tribunals of the 

Member States." 

84. Article 188(1) provides: "The contractual liability of 

the Community shall be governed by the particular law 

applying to the contract in question." 
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terms of the Insurance - its inauratile interests regarding its 

liability to third parties may not Ъе sponged out by reason of 

its Jurisdictional immunity. -* It is to be emphasized that 

"¿jurisdictional immunity is not a franchise from legal liability" 

and "the international body corporate therefore remains under a 

legal liability which gives it an insurable interest." ' 

In sum, we may recapitulate as follows: the Association 

and. its Institutions, if party to insurance contracts, may be 

subject to local law whether or not such contract is an internal 

transaction. The problem arises if there are outsiders involved 

and the Association, like any other international entity, may be faced 

with the extent to which its Institutions may be obliged to comply 

with municipal legislation for the protection of the insured. It 

is suggested that in these circumstances, there must be a special 

understand ing amongst the Member States and the Associated States. 

As a matter of practical convenience, it may be agreed that the 

applicable law shall be the municipal law governing such a 

contract. A polite bow from the Association or related Organs 

to the municipal system may be a convenient solution, 

notwithstanding the provisions relating to immunities and privileges. 

A waiver in such circumstances, nevertheless, may be the 

Association's sheet anchor. 

Legal Questions Relating to Proceedings In 
Municipal Courfa 

3*4-9· Should any of the Institutions of the Association, its 

personnel or other agents be party to proceedings before a 

municipal court of one of the Member States or Associated States, 

considerable legal problems may have to be resolved. Since there 

is no precedent readily available, It would appear that no uniform 

85· Ibid. 

86. Jenks, op· cit., p.172. 

87. Ibid. 
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solution to similar legal problems could be envisaged. This is 

partly due to the absence of harmonisation in the Rules of 

Procedure of the various States which are signatory to the 

Convention. The problem of uniformity of procedure could be even 

more complicated for a new Association comprising the original 

Associated States and the "Associables" on the one hand, and the 

Enlarged Economic Community on the other. The generally accepted 

view is that an international body corporate which appears in a 

municipal court, either as a plaintiff or as defendant upon waiver 

of immunity must take the law as it finds it. 

A municipal court seised of a suit which has an 

international organisation as one of the parties would, in normal 

circumstances, examine the nature of the transaction which is the 

cause of action. The Court would then proceed to ascertain 

whether or not, the international organisation would plead its 

immunities and privileges and whether such plea is tenable in 

the circumstances. It may be noted that whereas in a dispute 

concerning, e.g. a breach of exchange control regulations, the 

municipal court may rule that it is properly seised of the case, 

that same court may have to look left and right before making 

a move in another case. If the court is satisfied that no 

jurisdictional immunities have been successfully invoked, it 

would proceed as though each of the parties was an ordinary 

"reasonable man on the Clapham Common." 

V e n u e 

З.50. When an international organ such as an Institution of 

the Association appears before a municipal court, great 

international and public interest may be generated. 

Constitutionalists would be at pains to know whether there are 

any provisions within the Constitution of the host State as to 

the jurisdictional aspects of cases in which the Institution is 

involved. It will be of interest for them to know whether the 
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fiat of any átate functionary is a necessary requirement, and 

if so, whether such a fiat had been obtained before the 

enlistment of the case for hearing at a particular venue. 

In a case which came before a United States Court, it was 

held, amongst other things, that by authorising International 

organisations to institute legal proceedings, Congress has, by 

necessary implication, "opened the doors of the Federal Courts 

to suite by such international organisations"; and that 

"the right to institute legal proceedings means the right to go 

into Court and the Federal Courts are the only Courts whose doors 

89 Congress can open." J The choice of venue is essential, because 

a wrong choice may lead to protracted litigation and offer 

substantial grounds for appeal. In this connection, the choice 

of venue may even become more important than jurisdictional issues. 

It is submitted that the choice of venue must not be left to the 

international organisation. There must be no manifestations of 

inequality of treatment as between the parties. Д situation in 

which one of the parties to a dispute has the privilege to choose 

its own venue clearly runs counter to this principle and must not 

be entertained. Once an international organisation, either 

initiates legal action as a plaintiff or being a defendant, resorts 

to a waiver of its immunity, it is presupposed that it has wholly 

submitted to the jurisdiction of the Court. It may not, in 

midstream, decide to resile from its obligations. It is in the 

interest of the Association Institution to ascertain all the 

possibilities available to it before deciding on a waiver. 

Vexatious litigation may affect the dignity of an international 

institution. Consequently, it must avoid being dragged to the 

88. International Refugee Organisation v. Republic 

Steamship Corporation, (195Ό, 189F; (2nd) 858; 

(1951)? Supp., 674, (1950). 

89. Ibid. 



- 185 -

wrong court. If the national constitution clearly provides for 

a particular venue, e.g. the High Court in Common Law Countries, 

or the Court of Caseation in Romano-Germanic legal systems, the 

Institution, either as Plaintiff or Defendant, is bound to abide 

by such constituent instrument. 

Application of Ad.lective Law by Municipal Courts 

3.51· It is to be noted that once the jurisdictional issues and 

the problem of the venue are settled, the suit has to take its 

course in conformity with the Rules of Procedure of the relevant 

Court. Nevertheless, further problems may arise in the course of 

the pleadings. These may relate to Set-off, Counter-claim, 

Interrogatories and or Discovery of Documents. The question 

which may emerge with regard to Set-off and Counter-claim is 

whether a Plaintiff, an Institution of the Association, is under 

any obligation to respond to a plea of Counter-claim or Set-off 

by the Defendant. The problem relates to the extent to which an 

international organisation appearing before a municipal court may, 

in the process of the suit, invote its immunities in respect of 

issues which it has not willingly undertaken to contend with. 

90 English Courts, in a number of cases, have held that 

whereas an international organisation is under obligation to 

enter pleadings in respect of a Set-off by the Defendant, it may 

90. See Mighel v. Sultan of Lahore, (1894·), 1, Q.B. 149; 

Strousberg v. Republic of Costa Rica, 4A, L.T., 199; 

South African Republic v. La Compagnie Franco-Belge 

du Chemin de Fer du Nord, (1897), 2, Ch.4-87; (1898), 

1, Ch.190; 

Imperial Japanese Government v. Peninsular & Oriental 

Steam Navigation Company, (1895), A.C., 644; 

U.S.S.R. v. Belaiew, (1925), 134-, L.T. 64; 

High Commissioner for India v. Ghosh, (1960), 1, Q.B. 134-. 
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not rep ly to a counter-claim pleaded by the Defendant. The 
Q-1 

American Courts came to the same conclusion in similar suits 

coming before them. The rationes of these decisions presented 

in simple terms, amounts to this: the Counter-claim is extraneous 

to the Plaintiff's original claim and consequently raises the 

question as to whether the Plaintiff would plead hie immunity or 

resort to a waiver. The Counter-claim is an entirely new claim, 

related to and dependent upon cause(s) of action which may not 

have any relevance to the Plaintiff's claim. In the case of a 

Set-off, the different conclusion reached by the English and 

American Courts is based on the principle that a Set-off is 

collateral to a Plaintiff's claim and may therefore be properly 

entertained. The P.C.I.J. came to the same conclusion when faced 

with a similar issue in the Chorzow Factory Case. 

It would appear from the foregoing that an Institution 

of the Association may successfully invoke its Immunity when 

faced with a Counter-claim In course of a civil suit before a 

municipal court. Nevertheless, the Association may not successfully, 

plead its immunity if in course of proceedings, it discovers that 

the balance of justice appears to tilt in the defendant's favour. 

Security For Costs 

З.52. The application for Security for Costs is a procedure 

which basically calls into question, the integrity of the 

Defendant. It is also a partial probe into his creditworthiness 

91. See, Kingdom of Roumanie v. Guarantee Trust Co. of 

New York, (1918), 250 Fed. 341; 

Kingdom of Norway v. Fed. Sugar Refinery Co., (1923), 

286 Fed. 188. 

92. Chorzow Factory (Merits) Case, P.C.I.J. Series A, 

N0.17, pp.60-63. 
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and an initial test of his ability to honour his obligations in 

respect of Judgment debts and costs. Such an application, if 

in the interest of an Institution of the Association, could 

operate to bring an impecunious but vexatious litigant on his 

knees and save the Institution further waste of time, energy and 

resources. On the other hand, if such application is made against 

an Institution, we may argue that the Institution being an agent 

of a number of States including the State in whose territory the 

legal suit is pending, the issue of creditworthiness would appear 

to be rather petty and superfluous. The same argument could be 

applied in demolishing an application for a Security that the 

Plaintiff, an Institution of the Association, would appear before 

the appropriate courts or be represented thereat until the suit 

is finally disposed of. 

Other international organisations not having the same 

relationship which subsists between the Association and the 

State whose municipal courts are seised of a suit of the type 

under discussion, may be on a different footing. If asked by 

the municipal court to provide security for costs, difficulties 

may arise as to the mode of enforcement if the international 

institution is in default at an early stage of the case. 

Notwithstanding the unhappy precedent set by French courts for 

exacting Security for Costs from an International Institution," 

it would seem that an International organisation was less 

favourably treated than foreign nationals having regard to the 

1905 Hague Convention on Civil Procedure as amended in 1951· The 

problem, it is submitted, does not arise in respect of the 

Association in view of the Convention's provision relating to 

non-discrimination against nationals and bodies corporate of 

Member States. 

93· See Repertoire de droit internationale, Vol.V, 

"Cantio Judicatum Solvi", No.113· 
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Discovery of Documenta and Interrogatories 

3·53· The objective of the procedures of Discovery of Documents 

and Interrogatories is to sort out all relevant facts and evidence 

that the parties may wish to rely on in the prosecution of the 

au. 
case. Under the procedures, the parties are under obligation to 

respond to written interrogatories or make available to each other 

documents in their possession. On the basis of this undertaking, 

an Institution of the Association is prima facie, bound to respond 

to written interrogatories and produce for the inspection of the 

other party, all documents in its possession. 

Basically, the inviolability of the Association's archives'-' 

and immunities relating to correspondence and other official 

Communications
7
 would be invoked by the Institution which is party 

to a dispute before a municipal court. In this connection, the 

Association would be in a more privileged position than the 

97 
Government or Head of State" of the State in whose territory the 

suit is pending. Public policy may be applied by the courts in 

OR 

rejecting a plea of Immunity by the Institution. 

If public policy is not an issue, an Institution may be 

embarrassed if it had had to surrender to the municipal courts, 

important and sensitive material from its archives or other 

correspondence and official communications. Such a measure may 

well operate to the detriment of the Member State or Associated 

State whose interests the Institution seeks to protect. But the 

individual's rights and interests should not appear to Ъ 

arbitrarily subjected to the aims and objectives of the 

Association. It is suggested that in such circumstances, the 

9A. See generally, Odgers on Civil Procedure. See also 

the White Book - Civil Procedure in the High Court 

of England. 

95. Article 3 of Protocol N0.9. 

96. Article 6(2) of Protocol N0.9. 

97. See the Crown Proceedings Act, (194-7). 

98. See Duncan v. Camme 11 Laird & Co. Ltd., (194-2), 

A.C. 624. 
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presiding Judge may apply discretion and examine sensitive 

documents and hear argument relating thereto and answers to 

interrogatories in Chambers. Such a procedure may find 

favour with those Associated States or future Associated States 

whose Rules of Procedure are based on the Common Law system. " 

On the other side of the coin, is an application by the 

Institution for discovery or interrogatories against the other 

party. There is no reason why such an application should not 

succeed, but one wonders whether there is any moral justification 

in making an order for discovery in favour of an international 

organisation which successfully resists one such application 

directed to it in the same suit. It is submitted that in such 

a case, the principles of reciprocity may not be easily 

circumvented. A Judge who presides over such a situation may be 

morally bound to extend the same facilities to the other party 

who enjoys no such immunities and privileges. Other evidence 

connected with public policy and restricted material which may 

be embarrassing to the States which are members of the 

Association or the Heads of State may be withheld from the Court 

by the Institution. Here also, the Judge may have to use his 

initiative in resorting to proceedings in camera. 

Execution of Judgments 

З.54. Broadly stated, a successful party may not go into 

execution against an International Organisation, and for that 

matter, an Institution of the Association. This is so, because 

the Institution enjoys jurisdictional immunity in respect of its 
-ι 

property, funds and assets. The execution discussed here 

99- See, Hennessy v. Wright, (1898), 21, Q.B., 509 at 519· 

1. See Article 2 of Protocol No.9 annexed to the 

Convention of Association. 
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normally relates to the seizure and disposal of goods or garnishee 

proceedings in respect of the judgment debtor's credit balances. 

Notwithstanding the foregoing observations, it is inconceivable 

that the Institution would resile from the judgment or deliberately 

act in a manner tantamount to depriving the successful party of the 

enjoyment of the fruits of his labour. 

Extenuating circumstances may exist and which in the 

opinion of the Institution may have operated unjustifiably against 

it. We may consider, for instance, irregularity in the subornation 

of witnesses, objection on grounds of natural justice, corruption 

or incompetence of judicial personnel, etc. It is submitted that 

these circumstances should not goad the Institution into taking 

the law in its own hands. Every available local remedy must be 

exhausted. If at the highest possible level of the judicial 

hierarchy, the unsuccessful Institution still feels discriminated 

against by the municipal courts, it may well be advised to resort 

to the diplomatic channel or to International Arbitration. It is 

highly probable that in such circumstances, the relevant Member 

State or Associated State would resort to negotiation or 

conciliation in a bid to save the Institution from embarrassment 

and an erosion of prestige. 

Voting Procedures 

3·55· From the experience gained from the operation of conferences 

and meetings of international organisations, we have seen that the 

rules to be adopted with regard to the voting procedures are one of 

the most important matters requiring consideration not only during 

the drafting of the constituent instrument, but also in the course 

of the life of the organisation. The draftsmen have to consider 

a number of important issues in deciding what procedures are to be 

adopted. A few of these are the requirement of unanimity; the 

requirement of special majority for certain purposes; the 

principle of the State or delegate one vote and the question as to 

whether the right to vote is to be vested in national delegations 
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as units or in individual delegates. The traditional practice 

in international conferences is that national delegates vote as 

units, the Chairman or leader of the delegation, being mandated 

to cast his delegation's vote. Departure from this traditional 

practice has been adopted at conferences of the International 

Labour Organisation where delegates vote as individuals. 

Under Article 45 of the Convention of Association, the 

Association Council must "act by mutual agreement between the 

Community on the one hand, and the Associated States on the other."' 

Each of the two blocks is to determine by means of an internal 

protocol, the procedure to be adopted in arriving at their 

respective positions. The device here aims at ensuring that before 

a meeting between the representatives of the European Economic 

Community and the representatives of the Associated States, there 

must be unanimity as to what position is to be taken by each group 

at the Council level. I"rom this, it is to be inferred that 

delegates at Association Council meetings may not vote qua 

representatives of Member States or Associated States, but the 

right to vote is vested in the Chairman of each group, that is to 

say, members of the Council of the European Communities and the 

Commission on the one hand, and the representatives of the 

Associated States on the other. If the two groups, sitting as 

the Association Council are to take decisions and act by "mutual 

agreement",'' it is to be presumed that there must not only be 

consensus between the two groups, but that there must also be 

unanimity. The absence of unanimity at the Association Council 

2. See Van Panhuys and others, op. cit.j voting procedure in 

the Security Council, etc., pp.101 et seq. 

3. Id., pp.355 et seq. 

4. Article 45 of the Convention of Association provides: 

"The Association Council shall act by mutual agreement 

between the Community on the one hand and the Associated 

States on the other. 

The Community on the one hand, and the Associated 

States on the other, shall each by means of an internal 

protocol determine their procedure for arriving at their 

respective positions." 

5. Ibid. 



- 192 -

amounts to disagreement between the two components of the Council. 

Turning now to the Protocol concerning the measures to 

take for the implementation of the Convention of Association 

between the European Economic Community and the Associated States 

(hereinafter referred to as the Internal Protocol of the 

Associated States): Article 1 of the Internal Protocol provides, 

among other things, that "the meetings of the African and Malagasy 

members of the Council of Association shall be known under the 

style of 'Council for Co-ordination of the Associated African and 

Malagasy States.'" Article 3 of the Protocol provides for the 

7 
one State, one vote principle.' It is to be noted that the quorum 

for meetings of the Co-ordinating Council and Co-ordinating 
о 

Committee shall be "five-sixths of the Associated States" present 
q 

or represented. Furthermore, the Internal Protocol provides: 

6. Article 1, Internal Protocol. 

7. Article 3 of the Internal Protocol of Associated States 

provides: "Each Associated State shall have on vote on 

the occasion of votes cast during meetings of the 

Co-ordinating Council and those of the Co-ordinating 

Committee." 

8. The full text of Article 6 of the Internal Protocol: 

"The presence of Associated States in meetings of 

the Co-ordinating Council and Committee shall compulsorily 

be by direct representation or by delegation of powers. 

In any event, the Co-ordinating Council or Co-ordinating 

Committee may only be in session when five-sixths of the 

Associated States are present or represented. 

Abstentions shall not prevent the Co-ordinating 

Council or Co-ordinating Committee from taking any decision." 

9. See Article 4(2) of Internal Protocol which provides: 

"Any Associated State may represent another Associated 

State, and may only represent one such State. Delegation 

of powers, in the event of representation, shall be the 

subject of a letter or official telegram which shall be 

presented at the opening of the meeting." 
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"The common policy of Associated States within the Co-ordinating 

Council and the Co-ordinating Committee shall be worked out by the 

10 unanimous agreement of the members present or represented." This 

provision clearly makes unanimity a necessary requirement for 

decision-making at meetings of the Co-ordinating Council and 

Co-ordinating Commi€tee. In the event of unanimity being not 

reached, as provided for in Article 4(1), a "second vote may be 

requested of a simple majority of members present or represented, 

which vote after amendment of the initial texts if any, shall take 
11 place at the earliest within 24 hours." It is open to doubt 

whether the simple majority referred to relates to the request for 

a second vote or the amendment of the motion previously rejected. 

Be that as it may, it may be inferred that the draftsman has in 

mind a second vote to be taken at a meeting of the Co-ordinating 

Council or Co-ordinating Committee properly constituted, in 

conformity, possibly, with the provisions relating to the 

12 
requirement of quorum and proxies. 

Within twenty-four hours of the rejection of the original 

text, an amended text shall come up for a second vote either at 

a meeting of the Co-ordinating Council or Co-ordinating Committee. J 

Finally, the Internal Protocol provides: "Where it appears, on 

the occasion of the second vote, that the resolution has been 

rejected by one State only, there may be set up, upon the request 

of at least six States, a Commission charged with examining the 
14 consequences of this rejection" and that the "Commission shall 

consist of three members, of whom one at least has voted against 
15 the resolution." y Under the provisions of the Article, the 

Commission is expected to transmit its findings to the Chairman 

of the Co-ordinating Committee within a month of being mandated. 

At the earliest possible meeting of the Co-ordinating Council or 

10. See Article 4(1). 

11. Article 7 of Internal Protocol of Associated States. 

12. Ibid. 

13- Ibid. 

14. See Article 8. 

15. Ibid. 
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Co-ordinating Committee, the Commission axe to submit their 

conclusions for a consideration thereof. The Co-ordinating 

Commission or Co-ordinating Committee may "proceed to a third 
/1 g 

and final vote upon the proposal in question" after which, 

if no unanimous vote is obtained, shall be finally rejected. 

Unanimous action by members of the Co-ordinating Council 

or Co-ordinating Committee may continue to be necessary if the 

present structure of the Association is to be maintained. 

Decisions of exceptional importance to individual members do 

warrant the requirement of unanimity but the same may not be true 

with procedural questions and other less sensitive issues. As 

membership of the Association becomes more heterogeneous and the 

functions of the Association more varied, progress may well be 

made towards an abandonment, if even partial, of the requirement 

of unanimity. 

It would appear that the voting procedure outlined above 

has proved to work smoothly and has given rise to a measure of 

harmonization of policies amongst the Associated States. 

Nevertheless, the need may arise for a future Association 

Agreement to provide for the requirement of simple and specific 

majorities for certain decisions, albeit, it would seem to be 

part of wisdom to be bold with caution. For matters of procedure, 

the tendency in international organisations is to »dopt the 

unanimity rule. Note may be taken of the suggestion that "where 

provision for decision by a simple majority is likely to involve 

substantial danger that the majority will be content to outvote 

the minority without making any genuine effort to reach a widely 

acceptable agreements, it is, if the matter is of a major importance, 

probably preferable at the present stage of international 

development to require a special majority so calculated as to 

ensure that decisions have a sufficiently general backing to make 

17 them practically effective in respect of the matters at issuenf ' 

16. Ibid. 

17· See Jenks, "Some Constitutional Problems of International 

Organisations" in 22, B.Ï.B.I.L., (194-5), pp.33-72 at p.39· 
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a consideration which would "apply with special force to 

constitutional amendments and to the adoption of Conventions 

which can only become effective if widely ratified or 

ratification of which by certain States liable to be included 

in any substantial minority would be necessary to make them 
18 effective." It is thus reassuring that the majority requirement 

has been adopted as the voting procedure for the Court of 

19 
Arbitration of the Association y as is usually the voting 
procedure for arbitral bodies. 

With regard to the procedure at meetings of the 

Parliamentary Conference at which resolutions and decisions 

are adopted by majority procedures, one could conceive of 

future arrangements whereby each Associated State or Member 

State is entitled to appoint to its delegation, members not 

governed by any fixed constituent requirements, it being left 

to each State to determine how far its delegates should be 

regarded as government representatives bound by instructions 

and how far they should be selected to represent non-governmental 

and non-parliamentary interests or other bodies and allowed 

substantial or complete freedom of action. 

In so far as one can view the present voting procedures 

as a guideline for future Conventions of Association, the 

following conclusions suggest themselves as having some relevance 

to the problems likely to emerge in course of f mining future 

voting procedures: the requirement of unanimity, secure and 

equitable as its objectives are, may stifle progress of the 

work of the Institutions of the Association; the majority 

requirement - special or qualified - may be made applicable to 

residuary functions not specifically provided for in the 

constituent instrument; special majorities may be considered for 

voting on budgetary measures and impugning the wrongful action 

of a Member State or Associated State or overruling an objection 

18. Ibid. 

19· Article 53(3) of the Convention of Association. 
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made by a Member State ; the concurrence of the 

representative of a State, positive action by which 

is necessary to make a decision effective, may be 

desirable. Finally, it will generally be desirable 

that a future Convention should empower the 

Association to prescribe from time to time further 

cases in which the special majority requirement should 

be applied. 
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General Principleв of Law Recognised by 'Civilieed 
Nations' And Evolution of "Association Law" 

20 
З.56. In the preceding pages, it has been noted that at its 

present stage of development, the Association does not yet have 

a clearly identified body of law sufficiently organised as 

Community Law. But as the international character of the 

Association assumes complexity, it is natural and perhaps wholly 

desirable, that the practice of resort to arbitration and other 

forms of judicial process should inevitably lead to the evolution 

of an orderly system of law uniquely applicable in formulating 

the relationship between the Institutions of the Association, 

Member States and the Associated States. 

It is of fund яmental importance to the above conclusion 

that we examine factors which are likely to contribute to the 

growth of such body of law. The Association is a definite, though, 

no doubt, an embryonic culmination of international co-operation 

from a multiplicity of culture patterns. It is founded on 

the important principle of international co-operation and equality 

of sovereign States. Therefore, the culture patterns of all the 

High Contracting Parties of present and future Conventions cannot 

be ignored in laying the foundations of a system of law acceptable 

to all Parties. It is a hard but readily acceptable doctrine 

to maintain that until political federation is possible amongst a 

group of sovereign States, no further progress towards the idea 

of legal justice can be made among the said States without respect 

for the vital and often conflicting interests of each of them. 

20. See para. 3.10 et seq. 
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Secondly« it seems nearer to the truth to state that in as 

much as international law recognises the capacity oí creating by 

treaty and other international agreements, certain inter-State 

restrictions which are more or less similar to principles of law 

which are not repugnant to the conscience of the world, it 

(international law) will continue to play an increasing role in the 

creation of new systems of law. It is with this proposition in 

mind that we now address ourselves to the "general principles of 

law recognised by civilised nations". It must be explained that 

the examination of these international law principles is undertaken 

within the context of their applicability to Community Law and 

the municipal laws of the High Contracting Parties of the 

Association. In paragraph 3-25 supra, reference was briefly made 

to this concept and Bowett's view - one shared by other eminent 

internatiozd. jurists that the general principles are evidence of 

lacunae in the law of nations. These lacunae must be identified 

and examined in the light of modern developments. 

The General Principles of Law 

3.57· The phrase, "general principles of law recognised by 

civilised nations" which occurs in Article 38.1(c) of the Statute 

of the International Court of Justice is a repetition of a 

corresponding clause of the Statute of the Permanent Court of 

21 International Justice. The concept of "general principles" has 

21. Article 38.1 of the Statute of the ICJ providee: 

1. "The Court, whose function is to decide in accordance 

with international law such disputes as are submitted 

to it, shall apply: 

(a) international conventions, whether general 

particular, establishing rules expressly 

recognised by the contesting States; 

(b) international custom as evidence of a general 

practice accepted as law; 

(c) the general principles of law recognised by 

civilised nations; 

(d) subject to the provisions of Article 59, Judicial 

decisions and the teachings of the most highly 

publiciste of the various nations, as subsidiary 

means for the determination of the rules of law." 
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been studied and analysed for purposes of interpretation by eminent 

jurists who have drawn heavily on the minutes of the Committee of 

Jurists which drafted the Statute of the Permanent Court of 

International Justice. An examination of the minutes has shown that 

"paragraph 3 was inserted for two reasons: first, to prevent the 

Court from declaring a non liquet on the ground of an alleged 

absence of law applicable to a case before it, and, secondly, to 

avoid the danger in such cases of the judges deciding according to 

22 
their personal views of right or wrong." Furthermore, it appears 

"from the same discussion that the generili principles of law 

recognised by civilised nations may be deducted in proper cases from 

the general principles accepted by the nations in foro domestico 

and examples were given such as principles of procedure, of good 

23 
faith and res .Iudicata."

 y 

Hans Kelsen agrees that the relevant clause, i.e. (c) is 

supposed to be applied in situations where neither clause (a) nor 

(b), i.e. "neither a norm of customary nor of contractual 

international law is applicable" but doubts whether such a 

situation is possible. Kelsen contends that "international law 

as actually composed of the norms of customary and contractual law, 

is - logically always applicable to a concrete case - the - logically 

possible - application may be in the opinion of the law applying 

25 
authority, politically not satisfactory."

 y
 Kelsen concludes: 

"Hence the clause (c) may easily be interpreted to confer upon the 

Court the power to apply, instead of customary or contractual 

international law, a norm which the Court considers to be a general 

principle of law recognised by civilised nations, if the Court 

deems this principle more satisfactory than the existing customary 

26 
and contractual international law." To the severely practical 

22. See George A. Pinch, The Sources of Modern International 

Law, Washington, (1937)
t
 Ρ·97· 

23. Ibid. See also, '7. Friedman,"The Uses of General Principles 

in the Development of International Law"in Leo Gross (ed.) 

International Law in the Twentieth Century, New York, 

1969, pp.21-6 et seq. 

24-. Hans Kelsen, The Law of the United Nations, (1950), p.534. 

25. Ibid. 

26. Ibid. 
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reader, much of this Kelsenian theory would appear to be sheer 

riotous logomachy hut if it is noted that more voluminous 

theories have been advanced in support of this, the "lacuna 

theory" might not necessarily be accepted as the last word. 

We need to examine only a very small number of the general 

works to note that some writers have insisted that the expression 

"general principles" refers primarily as Kelsen contends, to 

general principles of international law and "only subsidiarily 

to principles obtaining in the municipal law of the various 

«27 
States. 

In some of the treaties, it has been held that the 

28 
provision refers to principles of private law or natural law 

concepts. In one of his latest works, Kelsen re-examines 

the problem of the interpretation of general principles and submits: 

27· See, Bin Cheng, (renerai Principles of Law as Applied 

by International Courts and Tribunals, London, 1953, p.2. 

See also, Anzilotti, I Cours de Droit International, 

1929, p.117. Hudson, The P.C.I.J., 1920-42, 194-3, p.611. 

Castberg, La methodologie du droit international publique, 

43, Hecueil La Haye, (1933), Ρ·313, at pp.370 et seq; 

Morelli, "La theorie generale du procès international", 61, 

ibid, (1937), p.253, at pp.344 et seq.; supplied in 

Bin Cheng, op. cit.; ibid. 

28. Lauterpacht, Private Law Sources and Analogies of 

International Law, I927, p.71. 

29* See Spiropoulous, Die allgemeinen Rechtsgrundsätζe in 

Völkerrecht, 1928, pp.20 et seq., 56 quoted in Bin Cheng, 

op. cit., p.3, note 9* See also, Salvioli, Observations, 

37, Annuaire (1932), p.315· Cavaglieri, Régies générales 

du droit de la paix, 26, Recueil La Haye, (1929), p.311, 

at p.544; Bin Cheng, op. cit., p.4, note 14. See also 

C.C. Hyde: "Concerning the Interpretation of Treaties" in 

Gross, (ed.) International Law in the Twentieth Century, 

New York, (1969), pp.201-216. 

30. Hans Eelsen, Principles of International Law, 2nd ed.; 

(Revised and edited by Robert W. Tucker), 1966, p.539 

et aeq. 



- 201 -

"that the Court has to apply the existing conventional and 

customary law (a) and (b) is self-evident and did not need to be 

stipulated. As to the general principles of law recognised by 

civilised nations clause (c) it is doubtful whether such 

principles common to the legal order of the civilised nations 

exist at all, especially in view of the ideological antagonism 

which separates the Communist from the Capitalist, and the 

31 autocratic from the democratic legal systems."^ He continues: 

"If the Court assumes that a general principle of law recognised 

by civilised nations exists, the question arises under what 

conditions the Court is supposed to apply this principle to the 

case at hand. If there is a treaty to which the States involved 

in the dispute are contracting parties and if the treaty refers 

to the dispute, the treaty is to be applied (clause (a)). If 

there is no treaty, general customary international law is to be 

applied."^ He then drew the conclusion that "clause (c) evidently 

presupposes the idea that there are gaps in international law. 

That means that the Court is authorised to apply a rule which 

the Court considers to be a general principle of law in case 

the Court deems the application of a particular conventional 

or general customary international law not satisfactory, which 

implies an almost unlimited discretion on the part of the Court." 

Finally, Kelsen, in expressing his doubts as to the wisdom in 

investing the Court with such enormous powers amounting 

virtually to a carte blanche says that "Article 58, paragraph 1 

expressly stipulates that the function of the Court is to 

'decide according to international law.' Hence it might be 

argued that 'the general principles of law' are applicable 

only if they are part of international law that means part of 

the law referred to in clauses (a) and (b) of Article 38, then 

clause (c) is superfluous." 

31. Kelsen, (ed. Tucker), op. cit., p.5^0. See also, 

W. Friedman, "The Uses of General Principles in the 

Development of International law" in Gross, op. cit., 

pp.246 et seq. 

32. Ibid. 
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Some text writers have summed up the various proposals put 

forward on the character of "general principles" and are agreed 

that Interesting though a discussion of the character of the 

general principles may be in the theory of international law, 

it is even more important to know what they in fact represent. 

It is, therefore, of interest to us to ascertain what principles 

of law are likely to contribute to the evolution of a new body 

of law which may govern the activities of the Association and 

which, of course, represent a cross-section of principles 

acceptable to the High Contracting Parties rather than indulge 

in an ascertainment of what the general principles ought to_be 

The "general principles" which have been cited by the 

draftsmen of the Statute of FCIJ include, as we have noted earlier, 

the principle of good faith, res .Iudicata and judicial proceedings. 

From their knowledge of the municipal laws of the nations, 

text writers have identified other principles as corresponding to 

what was envisaged by the draftsmen of the Statute of the FCIJ. 

These have been placed in four categories: the principle of 

self-preservation, the principle of good faith, the concept of 

responsibility and the general principles of law in judicial 

proceedings which include the principle of res judicata. The 

temptation to regard these principles or even the order of the 

provisions of Article 38(1) of the Statute of the ICJ as 

constituting a sort of judicial hierarchy should be avoided for 

33· Se« P.Б. Corbett, The Consent of States and the Sources 

of the Law of Nations in 6, B.Y.B.I.L., 1925; 

W.E. Holder, Towards Peaceful Settlement of International 

Disputes in the Australian Year Book of International 

Law, (1968-69), pp.115-116. See W. Friedman, loc. cit., 

who has placed the general principles in the following 

three categories: 

(i) General Principles of Interpretation; 

(ii) Procedural Standards of Fairness; 

(iii) Substantive General Principles. 

34·. G. Finch, op. cit., p.97· 
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purposes of this study for there is nothing to prevent the 

principles or the categories of rules or principles of international 

law "from being simultaneously preeent in the mind of a judge. His 

task consists precisely in declaring which are the relevant rules 

applicaDie to the case in accordance with international law as 

•55 
a whole.

n J ' Without pretending to he exhaustive, our intention 

now is to examine briefly a few of the principles not necessarily 

in the order in which they are found in texts but because they 

are of peculiar importance to the evolution of an "Association Law", 

and also help to appreciate principles of other systems hitherto 

wrongly consigned to the legal wilderness. 

The Principle of Good Faith and Pacta Sunt Servanda 

З.59. The principle of Good Faith has perhaps been applied between 

individuals since the infancy of the human race. It has been 

developed and elaborated in course of the passage of time. In its 

application within the municipal sphere, the principle has become 

highly technical and consistently rigorous. If we may, for a moment, 

assume a basic analogy between individuals and nations, international 

relations and relations between individuals, it would seem to be 

close to reality to state that the smoothness of any legal order 

stems from the presupposition that the parties will honour 

obligations previously accepted. This simple deduction would seem 

to be the fons et origo of all international agreements. The 

Convention of Association, like any other international convention, 

"furnishes valid rules operative in the international sphere and 

capable of solving international legal questions" and "constitute 

'sources' of international law."·
5
' As far as our Member States and 

Associated States are concerned, the Convention of Association has 

indeed set up rules of conduct and the result may eventually lead 

to the evolution of a body of law recognised by the High 

Contracting Parties. 

35. B. Cheng, op. cit., pp.22-23· 

36. See para. 3*74- et seq. 

37. Ibid. 

38. S·· para. 3*101 et seq. 
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V/hen two or more States enter into a treaty, the provisions 

of their agreement do not become a rule of international law. For 

instance, if Associated State "A" shall accord Member State "B" 

reverse preferences in their commercial relations: the rule of 

international law would seem to be on the basis of the analogy that 

"if State 'A' enters into a treaty or any other international 

agreement, it must comply with the terms of the treaty whatever 

they may be. It remains true that treaties play an increasingly 

large part in the science of international law. They are one of the 

principal means of what the law is because they frequently record 

assent of States to propositions which, when their progress 

towards general consent is complete, become law."·77 

The principle of Good Faith requires obedience to a 

standard of honesty, loyalty and'fairplay. These requirements 

assist to determine whether a particular State has applied the 

rules of morality in conduct that may affect adversely or otherwise 

the vital interests of another State. It is conceded that 

"though law and morality are not the same and many things may be 

immoral which are not necessarily illegal, yet the absolute divorce 

40 of law from morality would be of fatal consequence." States, 

notwithstanding their sovereignty, are bound by the principle of 

Good Faith in their relations with one another. The principle of 

Good Faith has been well illustrated in its application to the 

39· P.E. Corbett, The Consent of States and the Sources 

of the Law of Nations in 6, B.Ï.B.I.L., 1925, p.28. 

40. Lord Coleridge in, The Queen v. Dudley and Stephens, 

(1884), 19, Q.B.D.; p.273, at p.287. 
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orталеe of treaty obligations and in a wide variety of cases. 

. See, The North Atlantic Coast Fisheries Case, (1910), in 

which the Permanent Court of Arbitration expressly 

declared that "Every State has to execute the obligations 

incurred by treaty bona fide, and is urged thereto by the 

ordinary sanctions of international law in regard to 

observance of treaty obligations." 

See, James Brown Scott, The Hague Court Reports, 2vols., 

New York, (19I6), (1932). 

See also, The Marinât Case (1905), Ralston's Report, 

p.44, at p.73 quoted in Bin Cheng, op. cit., p.115· 

PCIJ: Electricity Co. of Sofia and Bulgaria Case 

(Preliminary Objections), (1939), A/B.77, pp.97-8 quoted 

in Bin Cheng, op. cit., p.119; 

Peruvian-U.S. Claims Commission, (1863): Sartori Case, 

З. Int. Arbitration 3120 at p.3122: 

"The honour and interest of the two republics 

represented in the joint commission require 

them to give proofs of good faith with which 

each of the two countries fulfils the 

stipulations of the public treaty that binds 

them and requires that neither government shall 

allow the citizens so to abuse the protection 

and guarantees conceded to them by the treaty 

as to consider them a species of immunity under 

which they may infringe the laws." 

See, Bin Cheng, op. cit., p.119, note 64; 

The Anglo-Norwegian Fisheries Case, (1951)« ICJ Reports, 

(1951), p.116, at p.142; 

PCIJ: Chorzow Factory Case (Merits), (1928), A.17, p.87; 

The Free Zones Case, Judgment, (1932), A/B.46, p.167; 

PCIJ: Electricity Company of Sofia and Bulgaria Case 

(Interim Protection), (1939), A/B.79, p.199. See also 

id.: South Eastern Greenland Case, (1932), A/B.48, 

pp.287 et seq. 

ICJ: Anglo-Irani an Oil Co. Case, op. cit., p.89. 
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3.60. Where international agreements locate new principles which 

are not for the time being accepted and recognised by the nations, 

their provisions would appear to be unacceptable as a principle 

for regulating international relations. Like our Convention of 

Association, all other international agreements upon their 

ratification by all signatories without exception, the provisions 

are "binding and applicable between such signatories exclusively, 

as contractual obligations which require recognition by those 

who have thus bound themselves to each other and who by 

non-observance commit a breach of faith without releasing the other 

signatories of their mutual obligations solemnly undertaken in 

42 the interest of maintaining international relations." The 

general principle of good faith recognised by "civilised nations" 

has maintained a glorious vista in filling the gaps which through 

its imperfect nature, international law has exposed to the mental 

gymnastics of publicists of all nations. 

It must be emphasized that though the provisions of 

treaties do not constitute rules of that law, it remains true that 

treaties and practice play an essential part. The records or 

evidence of international law are the documents or acts proving 

the consent of States to its rules. It has been claimed that the 

basis of international treaties, conventions and other international 

agreements is the principle of pacta sunt servanda J which has for 

centuries since Grotius, influenced international legal thinking. 

It is generally accepted and recognised that, the principle of good 

faith in international relations derives its inspiration from 

44 pacta sunt servanda and that States, like human beings or legal 

persons, will only enter into agreements if they are assured that 

other Contracting Parties would honour their obligations under 

such agreements. It is a logical deduction that no treaty or 

convention should be negotiated or entered into by any State without 

due consideration of its possible effects. Therefore, in estimating 

42. Transactions of the Grotius Society, Vol.26, 

(194-1), p.237. 

43. See B. Cheng, op. cit., pp.119 et seq. 

44. Ibid. 
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the importance of treaties as landmarks in the development of 

international law and possibly "Association Law", we must relate 

the initial undertakings of the High Contracting Parties to the 

modus operandi and final outcome of such international agreements. 

Our present object is to consider an important clause (at any rate, 

from the point of view of African States), of the Treaty of 

Berlin (1885) within the context of the principle of 

pacta sunt servanda. 

3.61. The main accord of the Treaty of Berlin (1885), as would 

be seen in Chapter ITT of this study, is that "in future any of 

the High Contracting Parties that effectively occupied an African 

territory and duly notified the other High Contracting Parties 

47 could therefore establish possession of it." ' The fourteen 

48 European nations which were signatory to the Treaty invoked 

the main accord in asserting their rights in a variety of ways 

49 which led to the eventual subjugation of the African Continent. 

In so far as no conflicts arose from the partition of Africa by 

the High Contracting Parties, the main accord of the Treaty 

could be seen as a contractual obligation which was duly 

discharged by the signatories to it.'' 

Clause 6 of the Treaty places an obligation on the High 

Contracting Parties "to watch over the conservation of the 

51 
indigenous populations and the amelioration^ of their moral and 

52 material conditions of existence."^ As to the "conservation of 

53 

the indigenous populations",^ it may be pointed out that the High 

Contracting Parties were influenced by the historical fact of the 

extermination of indigenous populations in other parts of the 

45. See Chapter IV of this study for an appraisal of the 

Berlin Conference, 1884-5· 

46. See para. 4.10. 

47. Ibid. 

48. Ibid. 
49. See Silas, Africa and the Development of International 

Law, 1972,pp.19 et seq. See also para. 4.10 et seq. 
50. Ibid. 
51· Emphasis supplied. 
52. See para. 4 .10 e t seq . 
5 3 . I b i d . 
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world, notably, the Hed Indians of the American sub-continents 

and perhaps, though not to the same extent, the aborigines of 

Australasia. From the records of events that came in the wake 

of the period of colonisation in Africa, that is to say, after 

the abolition of the slave trade, it would appear that the 

European powers were duly concerned over the implementation of 

that part of the clause which relates to the preservation of the 

indigenous populations. Hence, the often desultory but eventually 

effective campaigns - maritime and land - by the various 

European powers against their own adventuring nationals who sought 

to flout the terms of the Treaty by resorting surreptitiously to 

transactions which were tantamount to slavery and genocide in 

parts of Africa. As far as this enquiry is concerned, we are 

to ascertain whether or not the High Contracting Parties had 

fulfilled the terms of the Treaty which requested them to promote 

the "amelioration of their moral and material conditions of 

existence",'7^ whatever that meant to them. 

3.62. The Treaty of Berlin was initially applicable to that 

part of Africa known as the "conventional basin of the Congo".-''' 

But since the main accord enjoins the Contracting Parties to 

give notice to one another on theix effective occupation of an 

African territory, it will be our submission that the phrase 

"amelioration of their moral and material conditions of existence"'' 

would be applicable to the indigenous populations of those parts 

of Africa which in course of the colonial era, came under the 

domination of the High Contracting Parties. Thus, all the recently 

independent States of Africa which, as we have noted from the 

opening Chapter of this study, were at one time or the other 

under the colonial rule of one or the other Member State of the 

54. Ibid. 

55- See para. 4.8. 

56. See clause 6 of the Berlin Treaty - para. 4.10. 
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Community, could be considered as African countries whose 

"indigenous populations" were to be protected under the provisions 

of the Treaty.·'' 

In order to assess the extent to which the European powers 

have discharged their obligations under the Treaty, we must 

attempt to interprete the phrase "amelioration of their moral 

58 and material existence".^ We have noted from the Convention of 

Association that the preambular provisions, inter alia, speak of 

"co-operation on the basis of complete equality and friendly 

relations" and the pursuit of the efforts of the High Contracting 

Parties "together with a view to the economic, social and cultural 

progress of their countries." An elaboration of the foregoing 

ideals is found in Article 1 of the Convention of Association 

which provides: 

"The provisions of this Convention have as their 

object the promotion of co-operation between the 

Contracting Parties, with a view to furthering the 

economic and social development of the Associated 

States by increasing their trade and by putting into 

effect measures of financial intervention and 

technical co-operation. 

By means of these provisions, the Contracting 

Parties intend to develop their economic relations, 

to strengthen the economic structure and economic 

independence of the Associated States and promote 

their industrialisation, to encourage African 

regional co-operation and to contribute to the 

advancement of international trade." 

The emphasis which the Article places on the economic and social 

advancement of the Associated States is an indication of the 

awareness of the High Contracting Parties of the backwardness 

57. Ibid. 

58. Ibid. 
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of the Associated States in fields identified by the Article. 

It is suggested that the reference in clause 6 of the Treaty of 

Berlin to the "amelioration" of the moral and material conditions 

of the African peoples was to the economic and social advancement 

of the territories which came under the control of the High 

Contracting Parties. It is to be presupposed as a matter of 

course that the provisions of Article 1 of the Convention of 

Association and the preamble, for that matter, have sought to 

highlight within the framework of modern developments, the very 

ideals which were set out in clause 6 of the Treaty of Berlin. 

To that extent, the submission will be made that the "umbrella 

word", "moral", which occurs in the provisions of clause 6, 

has been deployed by the High Contracting Parties in their 

effort to ensure that the obligations undertaken by them were 

both legal and equitable. 

3.63· The question now arises as to whether the obligations 

undertaken by the High Contracting Parties had been fully 

discharged. If the answer should be in the negative, it may 

further be of interest to us to ascertain whether or not the 

High Contracting Parties could be called upon to honour these 

obligations, if even belatedly. It is idle to state that 

European contacts with the African Continent have been 

unproductive. But, as will be noted from the Appendix to this 

study, twenty-five of the world's poorest nations are still to 

be found in Africa where the highest gross national product 

per capita (excluding South Africa and the Mediterranean 

States of North Africa) is DS $600S™ It is hardly necessary to 

state that on a Continent where US $600 represents the highest 

gross national product per oapita an overwhelming majority of its 

59· See Appendix, Outline Information on Gabon. 
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peoples must be living close to, or below the level of subsistence. 

To argue that early European contacts and later developments have 

had a civilising influence on the African, peoples is to argue in a 

circle and therefore beg the question at issue. This is so, 

because Africans and Africaniste will almost immediately provide 

the countervailing argument that the exploitation that саше in the 

wake of the colonization process had deleterious effects which 

have the result of algebraically eliminating the good intentions 

of the colonial masters and the results of their centuries of 

contacts with the African Continent. 

It is to be gleaned from the foregoing observations that 

within the context of clause 6 of the Treaty of Berlin, much 

remai ля to be done in fulfilment of the spirit and letter of the 

said provision. 

3.6Ί-. Having disposed of the question as to whether or not the 

High Contracting Parties had done enough for the African peoples 

to be discharged from any further responsibility under the 

provisions of the Treaty of Berlin, we may now set out to examine 

the legal considerations that may be involved in calling upon the 

High Contracting Parties to take steps towards the fulfilment of 

their obligations under the Treaty. 

First, it is to be pointed out that it is a cardinal 

principle which is discussed in municipal law and international 

law that a supervening change in circumstances may, nevertheless, 

operate to release the parties to an agreement from any further 

obligation to fulfil their initial undertakings.
60
 It has been 

61 

suggested that the doctrine of "clausula rebus sic stantibus" may

be a solution to the problem but as has been observed by some 

text writers, it would seem that the aforesaid doctrine has never 

60. See Friedmann, Social Security and Development in the 

Common Law, in Canadian Bar Review, May 1943, pp.375 et seq. 

61. See note 62 post. 
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been recognised and may therefore be inadmissible in international 

disputes. 

Secondly, it appears to be universally accepted that there 

is scope in the law of nations for another rule which may operate 

to enable a defaulting Contracting Party to seek and obtain relief 

from treaty obligations which may be oppressive if such a 

Contracting Party were called upon to do so. This may be comparable 

to the promulgation of statutes or other judicial interferences 

which modify the obligations of a private individual in the interest 

63 

of public policy or in giving effect to some legal fiction. ' Under 

this consideration, reference may be made to the common law doctrine 

of the frustration of contracts either due to impossibility of 
64 performance or an act of God. Reliance may also be placed, in 

this connection, on the French theory of imprévision evolved by the 

Conseil d'Etat and the application by the German Reichsgericht 

of the principle of Tren und Glauben·* (Good Faith) to the 

catastrophic conditions brought about by fiscal policies, e.g. 

inflation and currency fluctuations. It is submitted that it is 

doubtful whether the foregoing can be pleaded by a defaulting 

State seeking release from its international obligations. 

Furthermore, it seems nearer to the truth that the environment 

in which the foregoing principles would be required to function 

is not the same in the international as in the private sphere. 

Whereas, in a municipal legal system, the problem may have an 

economic background, the international law situation may arise 

from political considerations. 

62. See Brierly, The Law of Nations, 3rd. ed. 194-2, pp.204-7. 

See also Lauterpacht, Private Law Sources and Analogies 

of International Law, (1927), pp.170, 171; and 

Friedmann, Social Security and Development In the Common 

Law, in Canadian Bar Review, May 19*3, Ρ·375· See also 

Gutteridge, op. cit., p.6. 

63. See the maxim: salus populi suprema lex under the principle 

of self-preservation - para. 3·67 post. 

64. See '.'/infield on Torts, 1955. See also the defence of 

Force majeure in contracts and torts, Lawson and others, 

op. cit., pp.165, 186, 214 and 236. 

65· See Lauterpacht, Private Law Sources and Analogies of 

International Law, pp.170 et seq. 
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From the foregoing observations, it is suggested that 

the circumstances which may excuse the further performance of 

a contractual obligation by a private individual relate almost 

entirely to the rendering of services, the occupation of land 

and the conveyance or transfer of proprietary or possessory 

rights. Quite apart from these considerations, it would appear 

that a comparison of the attitudes of the various national 

legal systems and the solutions profferred, do not hold out much 

hope for the application for the time being of a principle in 

this sphere (which is recognised by all nations) and which seeks 

to formulate rules for discharging a Contracting Party from its 

international obligations. 

З.65. Judge Ammoun, in his separate opinion in the Barcelona 

Case observed, inter alia, that "among the treaties which 

have been in question, it is necessary to g° back to those which 

organized international society in the eighteenth and nineteenth 

centuries, and at the beginning of the twentieth century. It is 

well known that they were concluded at the instigation of certain 

great powers which were considered by the law of the time to be 

sufficiently representative of the community of nations or of its 

collective interests It thus becomes easier to understand 

the fears of a broad range of new States in three continents who 

dispute the legitimacy of certain rules of international law, 

not only because they were adopted without them, but also because 

they do not seem to them to correspond to their legitimate 

interests, to their essential needs on emerging from the 

colonialist epoch, nor, finally to that ideal of justice and 

equity to which the international community, to which they have 

at last been admitted, aspires. What the Third World wishes to 

66. See, The Barcelona Case, ICJ Eeports, (1970), 

РР.3О8-ЗІО. 
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"substitute for certain legal norms now in force are other norms 

profoundly imbued with the sense of natural justice, morality 

and human ideals." ' In support of the main theme of Judge 

Ammoun's opinion, we would re-emphasize his view that in an 

estimation of the effects of treaties such as the Treaty of Berlin 

which concerns the vital interests of some of the Associated States 

and "Aesociables", it would appear that the basic rules and 

principles of equity, morality and justice should guide 

considerations which are directed to a determination of the rights 

and liabilities of interested parties. Furthermore, it is 

submitted that the promises and undertakings of High Contracting 

Parties signatory to the Treaty of Berlin may be, at least 

partially, governed by principles of law which are the tools of 

the law of nations as currently constituted. Therefore, it is 

encumbent on the international community to make an objective 

68 evaluation of the so-called unequal treaties and redefine the 

position of each Contracting Party in the light of the 

implementation of the provisions of the treaties. 

67. Ibid. See also, S. Hoffman, The Study of International 

Law and International Relations, in Gross, International 

Law in the Twentieth Century, New York, p.150. In the 

opinion of Hoffman, one of the reasons for the loss of 

interest in the study of international law by social 

scientists is: 

"A sense of the futility of traditional methods 

of teaching international law. Social scientists 

are impatient with a discipline that seems to 

emphasize either exclusively a closed universe of 

norms - their logical consequences, their 

hierarchy, their interconnections - divorce from 

the political and social universe in which they are 

born and which they try to regulate or else 

doctrinal interpretations and desiderata that do 

take political and social purposes into account 

but represent only the idiosyncratic views of 

irrelevant if respectable writers." 

68. See Elias, op. cit.,pp.19 et seq. 
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The fact that States may not be sued without their 
69 

consent is a matter of procedure which does not affect the 

binding character of their undertakings under a treaty. Thus, 

the possible defences that may be available to the Contracting 

Parties, signatory to the Treaty of Berlin in the event of 

their being sued, is entirely outside the scope of this study. 

3.66. In summing up, it may be stated that the principle of 

pacta sunt servanda is firmly entrenched in the system of the 

law of nations. It has been considered in various forums of 

international law which in the past, resorted to certain other 

principles of a fictitious nature. Though it has been suggested 

in certain circles that in the municipal, as well as the 

international spheres, it is necessary that the courts should 

be empowered "in some form or other to take cognizance of the 

change of conditions subsequent to the creation of obligations",' 

a defaulting State has no locus standi to plead impossibility of 

performance, an act of God, etc. in defence of non-feasance. 

Defences such as the ones itemised may be best left to the 

discretion of the Courts to be dealt with in accordance with 

their views of the demands of ¿justice in the particular 

circumstances. 

Some of the views which have been put forward with much 

doubt and hesitation in the preceding pages may perhaps be more 

confidently expressed in regard to the obligations of the High 

Contracting Parties, signatory to the Treaty of Berlin, 1885· 

There is overwhelming evidence which leads to the conclusion that 

the economic, social and moral well-being of the African peoples 

69. See th· Monetary Gold Case, (195Ό, ICJ Reports. 

Consent can be express or tacit. 

70. See the English Case; Hirji Mulji v. Cheng Tue S/S Co., 

(1926), A.C. per Lord Sumner at p.510; see also the 

Fibrosa Case, (1943), A.C. per Lord Wright at p.710. 
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whose interests clause 6 of the Treaty was intended to protect, 

is a matter of great concern to the international community as 

71 
a whole.' Legally, the Contracting Parties have an obligation to 

honour their undertakings by doing more to improve upon the plight 

of the African States. Morally, they are equally under an 

obligation to contribute to the economic and social enhancement 

of the States which are considered to be the subject matter of 

the Treaty of Berlin. It may perhaps be an interesting exercise 

if, as in the bouth-Y/est Africa Case, some African State(s) 

might be minded to make a test case of the responsibility of the 

73 

Contracting Parties, signatory to the Treaty of Berlin,' in 

respect of obligations freely undertaken without the instigation 

or undue influence of an extraneous power. It may well be that 

the Contracting Parties on their part may wish to invoke the terms 

of an old treaty in their further bid to propagate and perpetuate 

the ideals enshrined in pacta sunt servanda, a general principle 

of law recognised by the nations. 

The Principle of Self-Preservation 

3.6V· The general principle of self-preservation - this includes 

the superior interests of a State which may override the legal and 

civil rights of the individual. The principle finds support in 

the legal maxim: salus populi suprema lex. At the municipal 

level, the principle finds expression in the acts of States in 

commandeering the properties of their own citizens, the compulsory 

acquisition of land for development projects and the imposition 

of compulsory service on the individual during national emergencies. 

The principle presupposes that in special circumstances, the 

stronger takes rightful precedence over the weaker. At the 

71· See Appendix - Synoptic Information on ACP Group of States. 

72. See South-West Africa Case, (1962), 1СJ, 319, (1966), ICJ 

Hep. p.6. 

73· See para. 4.10, note 12. 
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international level, the "State is empowered to take all necessary 

measures to protect the nation against external danger and 

hostility and under very exceptional circumstances even to disregard 

a minor right of another State or its nationals to preserve ita 

own existence."' 

74. See, Tne Y/imbledon, (1923) PCIJ: Prance/Germany. 

The Blockade of Portendic Case, (1823), Great Britain/France. 

Netherlands-Venezuelan Mixed Claims Commission, (1903)· 

See J.H. Ralston and </.T.S. Doyle, Venezuelan Arbitrations 

of 19ОЗ, etc.; Washington, 1904, p.914- et seq; 

Gieat Britain/Belgium, 92, British Foreign Service Papers, 

p.78; see pp.105-9 for Award. 

Standard Oil Co. Case, (1926), Reparation Commission, U.S.A. 

2, U.N. Reports of International Arbitral Awards, p.777· 

See also, "The Deutsche Amerikanische Petroleum 

Gesellschaft Oil Tanker' " Case at p.794-· This was a claim 

by Standard Oil against Germany for what the claimant 

considered to be a wrongful acquisition of vessels 

belonging to a German Company. The claim was in respect 

of Standard Oil's beneficial interest in the vessels by 

which it contended that under the provisions of the 

Treaty of Versailles, the vessels should not be delivered 

to the Reparations Commission. The claim was disallowed 

and Germany's vital interests upheld. 

The Portugo-German Arbitration, (1919)
5
 Award in 

2, U.N. Reports of International Arbitral Awards, p.1035» 

at p.1039· The case concerned the requisition by 

Germany of property belonging to Portuguese nationals 

in Belgium while Portugal was still neutral. 

The Norwegian Claims Case, James Brown Scott, 2, The 

Hague Court Reports, p. 39, at pp.56, 73· See also 

Cheng, op. cit., pp.229-230; the Case of the German 

Interests in Polish Upper Silesia, PCIJ; Germany/Poland, 

Merits (1926); for an interesting legal controversy on 

confiscatory transfer of ownership, see the following 

English Cases: The Jupiter N0.3, (1927), Ρ·122; B.Y.B., 

(1928), p.176, Lorentzen v. Lydden and Company, Ltd., (1942), 

2, K.B. 202, 58T.L.R. 178 and Chung Chi Cheung v. The King, 

55T.L.H. 184; B.T.B., (1939), p.146. 
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It may Ъ stated that the cardinal philosophy of the 

principle of self-preservation is the need for the continuance 

or survival of the State. This is the paramount preoccupation 

of not only nations or States hut also individuals. In the 

exercise of measures considered necessary for such continuance 

or survival, the State may resort to measures either against 

the private interests of its own nationals or aliens or other 

States. The nations of the world have recognised regulatory 

procedures for pursuing such ends and expect that any State 

which resorts to measures amounting to expropriation or temporary 

deprivation of ownership, possession or user will accept the 

corresponding obligation of promptly paying just and equitable 

compensation in favour of the individual or State so afflicted. 

A clear distinction must therefore be drawn between expropriation 

and the unlawful taking of private property, arbitrary arrest 

and justifiable expulsion, protection of vital interest and 

75 
unprovoked aggression.'^ 

Judicial Proceedings 

3.68. The theory that Judicial Proceedings constitute a separate 

category of principles which are recognised by "civilised nations" 

within the context of the provisions of Article 38 of the Statute 

of the World Court may not readily find favour with those legal 

systems which are heavily dependent upon rigid codes and the 

positive law. The Common Law countries are heavily dependent 

on legal rules which are altogether different in their 

characteristics from those of the Romano-Germanic States. 

"The Common Law legal rule is one which seeks to provide the 

solution to a trial rather than to formulate a general rule of 

conduct for the future.... Matters relating to the 

administration of justice, procedure, evidence and execution of 

judicial decisions have for the Common Law jurists, an interest 

75. See cases listed under note 7* supra. 
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equal, or even superior, to substantive rules of law because 

historically their immediate preoccupation has been to re-establish 

peace rather than articulate a moral basis for the social order."' 

To the Common Law Jurists, the recognition of res .judicata without 

reference to Judicial proceedings as a separate category of 

"general principles" would appear to be putting the cart before 

the horse. There is therefore merit in considering the Judicial 

Proceedings of the "civilised nations" as an important source of 

the "general principles". 

Judicial proceedings are common to all systems of law 

because it is essential that the rules of procedure applicable 

to any tribunal or Judicial body should be well defined and 

readily ascertainable. They also hold an important position 

in the international Juridical order while the nations look 

upon international Judicial tribunals as an important step 

towards the achievement of world peace through the adjudication 

of Justiciable international disputes. It is evident that the 

Judicial proceedings apart from "forming the guiding principles 

of the Judicial order according to which the interpretation and 

application of the rules of law are orientated",'' they also 

apply directly to the facte of a case wherever no distinctly 

formulated rules exist for the adjudication of such oase. 

Turthermore, it is a sine qua non of the system that the subject 

shall neither be penalised nor compensated without the due 

prooess of law. 

It is to be emphasized again that in a system like 

international law where precisely formulated rules are few or are 

still developing, the application of the general principles to the 

facts of the case "require special significance and has contributed 

greatly towards defining the legal relations between the States."' 

76. David and Brierly, Major Legal Systems in The World 

Today, London, (1968), pp.17-18. See also the 

principle of the restoration of social equilibrium 

in African Customary Law - para. 3.93 poet. 

77. Bin Cheng, op. cit., p.390. 

78. Ibid. 
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Another distinct characteristic of these rules Is that they 

belong exclusively to no particular system of law. Again, the 

rules emanating from the judicial proceedings of municipal and 

International judicial tribunals even may go to disprove the 

tendency to regard the "general principles" as a kind of 

"mathematical highest common factor amongst the various systems 

of municipal law Including all their particularities introduced 

on account of special circumstances."'^ Municipal law may provide 

evidence of en existence of a particular rule of law or procedure 

but this does not ipso facto amount to proof of its acceptance by 

an international Judicial tribunal as a general rule of application 

in the international juridical order. 

3·69· The requirement of jurisdiction which is universally 

recognised in the national sphere, is not less fundamental and 

peremptory in the international juridical order. Ever mindful 

of the fact that their judgment, if rendered in excess of power, 

may be treated as null, international tribunals have always 
80 

considered the question of jurisdiction as fundamental. When 

the World Court is seised of a case, it places its competence to 

adjudicate on the provisions of Article 36 of its Statute. In 

that respect, the Court is "ever mindful" that its judgments are 

79. See, Lorentzen v. Lydden & Co. Ltd., (19*2), 2 E.B. 202; 

58T.L.H. 1?8. 

PCIJ, Itavrommatis Palestine Concessions Case, (Judgment), 

(192*), A.2, pp.57-60. 

80. See Elton Case, (1929), Further decisions and opinions 

of the Commissioners in accordance with the Conventions 

of November 19, 1926 and December 5, 1930, Great Britain/ 

United Mexican States, etc., London, (1933), p.301, at p.306. 

See also, Salem Case, (1932), 2 U.N. Eeports of International 

Arbitral Awards, p.1161, at p.1205; ICJ: Corfu Channel Case 

(Preliminary Objection), (1?A8), ICJ Eeports 19*7-48, p.12. 
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81 
not in excese of the powers conferred by Article 36(1) together 

Θ2 
with Article 36(2), the so-called optional clause which render 

the Court competent to adjudicate any international dispute once 

the parties have accepted its jurisdiction. It is hardly 

necessary to emphasize here the universally acknowledged truism 

that "no State can, without its consent, be compelled to submit 

its disputes with other States either to mediation or to 

arbitration, or to any other kind of pacific settlement." ' That 

being the case, the World Court is constantly faced with the 

situation whereby it has to decide as to whether or not a 

particular conduct or undertakings of parties to a dispute 

before it constitute an acceptance of its jurisdiction. 

Two cases recently considered by the Court illustrate 

the foregoing observations vividly. In the first case - the 

fisheries Case between the united Kingdom and Iceland, the 

Court, by its own Order dated 1Θ August, 1972, considered it 

81. Article 36(1) provides: "The jurisdiction of the Court 

comprises all cases which the parties refer to it and all 

matters specially provided for in the Charter of the 

United Nations or in treaties and conventions." 

82. Article 36(2): "The States parties to the present Statute 

may at any time declare that they recognise as compulsory 

ipso facto and without special agreement in relation to 

any other State accepting the same obligations, the 

jurisdiction of the Court in all legal disputes concerning 

(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if established, would 

constitute a breach of an international obligation; 

(d) the nature or extent of the reparation to be made for 

the breach of an international obligation." 

83* See, The Havrommatis Jerusalem Concessions Case, (1925), 

PCIJ: A.5, pp.26-28. Also the Monetary Gold Case, (195Ό, 

ICJ Reports, which concerns the consent of the following 

States: U.S.A.; U.E.; Trance and Italy. 
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necessary to resolve "first of all the questions of its 

jurisdiction in the case, decided that the first pleadings 

should be addressed to the question of the Jurisdiction of the 

84 
Court to entertain the dispute." 

An identical Order was made on the same date concerning 

the dispute between the Federal Republic of Germany and Iceland.
 5 

ίο found the jurisdiction of the Court in the proceedings, the 

united Kingdom relied on Article 36(1) of the Statute of the 

Court я Tiri notes exchanged with the Government of Iceland. The 

oompromissory clause of the note· exchanged between the parties 

on 11 March, 1961 confirmed that "The Icelandic Government will 

continue to work for the implementation of the Althing 

Resolution of May 5
t
 1959» regarding the extension of fisheries 

jurisdiction around Iceland, but shall give to the United Kingdom 

Government six months' notice of such extension and in the case 

of a dispute in relation to such extension, the matter shall, at 

£2К£в2£»»>-22аа 

84-. See, (i) Fisheries Jurisdiction Case, United Kingdom of 

Great Britain and Northern Ireland v. Iceland, ICJ, (1973)» 

55, Judgment of the Court, 2 February, 1973· (ii) Fisheries 

Jurisdiction Case, Federal Republic of Germany v. Iceland, 

ICJ, (1973)ι Judgment of the Court, 2 February, 1973« 

85. See Judgment of the Court, (1973), ICJ Reports. 

86. In its resolution of 5 May, 1959, the Althing (the Parliament 

of Iceland) had declared: 

" that it considers that Iceland has an Indisputable 

right to fishery limits of 12 miles, that recognition 

should be obtained of Iceland's right to the entire 

continental shelf area in conformity with the policy adopted 

by the Law of 1°A8, concerning the Scientific Conservation 

of the Continental Shelf Fisheries and that fishery limits 

of less than 12 miles from base-lines around the country 

are out of the question." 

87. See (1973) ICJ Reports. 

Emphasis supplied. 



- 223 -

The Federal Republic of Germany in Its application founded 

the jurisdiction of the Court on Article 36 and identical diplomatic 

notes exchanged with the Government of Iceland with undertakings by 

the latter (on all fours with its undertakings contained in the 

note to the United Kingdom) dated 19 July, 1961. The Court, after 

considering all the -circumstances of the two cases, found by 14 votes 

to 1 in each case "that it has jurisdiction to entertain the 

applications filed by the Governments of the United Kingdom of 

Great Britain and Northern Ireland and the Federal Republic of 

ββ 
Germany against Iceland." The Court's attitude to jurisdictional 

issues as important preliminaries to the merits of any dispute 

before it were epitomised in a declaration by the then President of 

the Court, Sir Muhammad Zafrulla Khan " in the following terms: 

"The sole question before the Court in this phase of 

these proceedings is whether, in view of the compromissory 

clause in the Exchange of Notée of 11 March 1961 between 

the Government of the United Kingdom and the Government of 

Iceland, read with Article 36(1) of its Statute, the Court 

is competent to pronounce upon the validity of the unilateral 

extension by Iceland of its exclusive fisheries jurisdiction 

from 12 to 30 nautical miles from the base lines agreed to 

by the parties in 1961. All considerations tending to support 

or to discount the validity of Iceland's action are, at this 

stage, utterly irrelevant. To call any such consideration 

into aid for the purpose of determining the scope of the Court's 

jurisdiction, would not only beg the question but would put the 

proverbial cart before the horse with a vengeance and is to be 

90 strongly deprecated.""^ 

88. Ibid. 

89. Sir Zafrulla тгьдп of Pakistan was until the end of the 

1973 sessions, the President of the World Court. Sir 

Zafrulla is succeeded by Judge Lachs of Poland. 

90. Judgment of the Court: (1973) ICJ Reports. 
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3.70. Apart from the determination of the scope of the 

jurisdiction of a judicial tribunal the "general principles" may 

relate to the competence of the Court to indicate interim measures 

of protection as in the recent case of Australia v. France in 

respect of atmospheric nuclear tests in the Pacific by the latter. 

Here again, the Court derives its powers to indicate interim 

measures of protection from the Statute of the Court'7 based on 

the procedural principle recognised by "civilised nations". The 

92 FCIJ and the ICJ have each made Orders7 based on this principle 

and again on one of the preservation of the interests of disputants 

until final adjudication of their case. 

It is an indisputable heritage of the common law tradition 

that justice must not only be done but must also be seen to be 

manifestly done. In other words, the judicial process must not 

only be impartial and beyond reproach, but must also be 

unimpeachable. The "audi älterem partem" principle virtually runs 

through the judicial proceedings of the nations and has been applied 

within its justifiable limite by international tribunals. Within 

"justifiable limits", because like the municipal Courts, the World 

Court is equally anxious to accord audience to all parties and is 

even more concerned that States Involved in disputes do often resort 

91. See Article 41(1) of the Statute of the Court which provides: 

"The Court shall have the power to indicate, if it 

considers that circumstances so require, any provisional 

measures which ought to be taken to preserve the respective 

rights of either party." 

92. See Electricity Company of Sofia and Bulgaria (Interim 

Protection), (1939), A/B. 79, at p.199; PCIJ: Administration 

of the Prince of Plees Case (Interim Protection), (1933), 

A/B. 54, p.133. See also, Anglo-Iranian Oil Case (Interim 

Protection), (1951), loc. cit., p.96. The Polish Agrarian 

Heform Case (Interim Protection), (1933), A/B. 58, p.177; 

ICJ, Anglo-Iranian Oil Case, Judgment, (1952), p.93, 

at p.114. 
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to legal niceties designed to circumvent the jurisdiction of the 

Court." We may narrow the principle down when its application 

becomes an issue before the World Court as follows: that the Court 

shall keep its doors wide open to any willing member of the 

international community.·^ 

In the nature of their responsibilities, international 

tribunals would take judicial notice of notorious principles and 

would admit their application to their proceedings without the 

necessity of proof. Nevertheless, it is submitted that the World 

Court is under no obligation to take judicial notice of municipal 

laws of the nations. These are facts which need to be proved by 

means of admissible evidence. "From the standpoint of 

International Law and of the Court which is its organ, municipal 

laws are merely facts which express the will and constitute the 

activities of the States."'? 

93· Reservations to declarations of States accepting the 

jurisdiction of the Court within the context of Article 

36(2) of the Statute have tended to exclude the 

jurisdiction of the Court in a good number of cases. 

Cf. the recent case, Australia v. France (The Nuclear 

Tests Case) in which France refused to accept the 

jurisdiction of the Court. Host of the cases denying 

the Court, jurisdiction are, of course, based on 

Article 2(7) of the Charter which provides: 

"Nothing contained in the present Charter shall 

authorize the United Nations to intervene in matters 

which are essentially within the domestic jurisdiction 

of any State or shall require the Members to submit 

such matters to settlement under the present Charter..., 

94·. See PCIJ: Eastern Greenland Case (1933) on the 

admissibility of documents tendered by Norway in 

its case against Denmark; Corfu Channel Case 

(Compensation), (194-9), ICJ Heports (19*9), P-244, 

at p.248. 

95. PCIJ, German Interests Case (Merits), (1926), A.7, p.19· 
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The principles relating to the Burden of Proof, 

presumptions - innocence and knowledge; the admission and appraisal 

of evidence - oral, documentary and circumstantial - have been 

constantly applied by judicial tribunals and have been recognised 

as principles which have been enshrined in the legal systems of 

the "civilised nations". It may be stated here that the aim of 

every judicial enquiry is the ascertainment of the truth of a case. 

In arriving at its decisions, international tribunals apply the 

foregoing principles of law which "are based on common sense and 

have developed through human experience". 

The Principle Of Res Judicata 

3.71 · The principle of res .judicata as we have noted at the 

beginning of this study,"' was identified by the draftsmen of the 

Statute of the Permanent Court of International Justice as one 

of the principles which the jurists had anticipated to be 

incorporated in the application of clause (c) of the Statute 

of the Court. Recognition of justiciable issue as res judicata 

is a presupposition that that issue has been conclusively 

adjudicated upon and can no longer be subject of another dispute 

between the same parties. This general principle has been 

emphasized in numerous cases at the municipal and international 

levels. The principle is that "a right, question or fact 

distinctly put in isBue and directly determined by a court of 

competent jurisdiction as a ground of recovery cannot be 

disputed "™ Furthermore, "the essence of the final 

judgment" is "to close the mouth on the one side and the ear 

on the other"" or bis de eadem re non sit actio. 

96. See Bin Cheng, op. cit., ρ.335· 

97. See para. 3-57 supra. 

98. See, Cie generale de l'Orenoque Case, (1905), Ralston'e 

Report, op. cit., p.244, at p.355· 

99. Lehigh Valley Railroad Co. Case, (1935)i Germany/U.S. 

Mixed Claim Commission, p.1159t at p.1166. 
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In the application of the principle of гее .Iudicata, the 

Courts have established that a party to a dispute may place his 

reliance on a final judgment until such judgment has been declared 

null and void by a Court of competent jurisdiction. The Courts 

will normally refuse to entertain any unilateral revival of a suit 

by one of the parties who, against the wishes of the other party, 

attempts to set aside a previous final Judgment. It may be 

pointed out that "nullity or revision of a final Judgment is 

л 
distinct from reconsideration of a Judgment subject to appeal. 

In the latter case, the object is to decide whether a Judgment 

which is not yet final has been well or ill decided and to 

2 
reform it, if necessary, by a hierarchically superior court." 

It is also a well established characteristic of the principle 

recognised by the nations that in the event of an appeal being 

made against a decision of a Court of first instance or some 

other tribunal, the principle of res judicata is not 

Juridically affected. к decision is supposed to be brought to 

finality where it is no longer a justiciable issue and the 

winner is merely expected to enjoy the fruits of his labour. 

Nevertheless, as Dr. Cheng points out, "The causes of nullity 

and revision constitute direct exceptions to the principle 

of res Judicata, affecting the validity of a final Judgment, 

and, for this reason, form an integral part of the principle 

¡L 
of res Judicata." 

Turning now to an assessment of the role of res Judicata 

as a "general principle" of law, one may find the undernoted 

1 . See Cheng, op. c i t . , p .372 . 

2 . See Franco-German Mixed Arbitra l Tribunal: de Neufl ize 

Case, (1927) . 

3 . See the Franco-German Mixed Tribunal; see a l s o , Cheng, 
op. c i t . , pp. 372 e t seq . 

4 . Ib id . 



- 228 -

dictum of Judge Anzìlotti as a correct painting of the picture 

we have in mind : 

"It appears to me that if there be a case in which 

it is legitimate to have recourse In the absence of 

conventions and custom, to the 'general principles of 

law recognised by civilised nations' mentioned in 

Article 38, N0.3 of the Statute, that case is assuredly 

the present one. Not without reason was the binding 

effect of res .judicata expressly mentioned by the 

Committee of Jurists entrusted with the preparation 

of a plan for the establishment of a Permanent Court 

of International Justice amongst the principles....""7 

The rôle of res .Iudicata, like a golden thread, runs through all 

the legal systems of the "civilised nations". The space thus 

allocated to the principle in this study, short as it is, is by 

no means intended to represent an exhaustive appraisal of this 

important legal principle. 

C o n c l u s i o n s 

З.72. The "general principles" may be said to represent a 

cross-section, or perhaps an agglomeration of some legal 

principles which have helped to shape the destiny of mankind 

in the course of its arduous but progressive history. The 

principles have received the active attention of eminent Jurists 

5. Ibid. 

6. Ibid. 
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in the past. Consequently, In this study, no attempt nas been 

made to exhaust all the principles. It is suggested that the 

order in which they have been treated is not intended to 

represent a juridical hierarchy either. The general principles 

are to be found in the municipal laws of Member States of the 

international community. Their importance to the development 

of new legal systems deserves greater attention than an 

indulgence in niceties which tend to confound the ends of the 

law. 

It is noteworthy that whereas some jurists have 

considered the conception of general principles to be a 

reference to international law principles which are subsidiary 

to municipal law principles, others hold the view that general 

principles are essentially in practice within the municipal 

legal systems of civilised nations only. A third school of 

thought is doubtful as to whether the general principles are 

not merely an aid to interpretation and application of 

international treaties and customary international law. Whichever 

of these theories is acceptable, we cannot ignore the view that 

the general principles are largely declaratory of an intention 

to bring into perfection the rOle of other sources of law in 

international law and perhaps in other systems, e.g. Community 

Law and possibly an "Association Law". The principles supply 

a corrective to any undue preoccupation as to what law must be 

applied in connection with a dispute for which no well 

formulated rules exist. Furthermore, they are rooted in the 

good sense and common practice of Member States of the 

international community. 

When the principles were first referred to in the Statute 

of the PCIJ, and later in that of the ICJ, it was perhaps not the 

intention of the framers to add to the armoury of the international 

judge a new concept in the law of nations. The aim was probably 

to give effect to the conviction that existing international law 

consisted in more than the sum total of positive rules. 
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Furthermore, in adopting and applying the principles, 

international tribunals were merely being directed to that 

aspect of the law not covered by conventions and custom in 

sensu stricto. 

3·73· The general principles which we have considered include 

those of good faith, self-preservation, certainty in judicial 

proceedings or due process of law, res .Iudicata and legal 

responsibility. The principle of good faith emphasizes the duty 

of States to honour their obligations freely undertaken in 

accordance with norms which are not repugnant to their accepted 

standards of morality and fair play. 

The rules and principles which are found in judicial 

proceedings constitute an important element of domestic and 

international juridical order and may be extended to other 

systems. They are also suggestive of the view that in the 

absence of well-formulated legal procedural rules governing a 

matter, the general principles may be directly applicable if 

they are common to the municipal legal rules of a representative 

section of the international community. In any system of law, 

Community Law or "Association Law" not excluded, where precisely 

formulated rules are few or are still in the process of 

developing, the functions and importance of principles derived 

from judicial proceedings cannot be over-emphasized. 

By the principle of self-preservation, the rights of 

the etate are presumed to override those of the individual 

citizens in given situations. In their relations with each 

other, States jealously guard their vital interests provided 

these are real and ascertainable. In the event of a State 

resorting to expropriation or the compulsory requisitioning 

of property, the principle dictases that the said State must 

ensure that measures taken are in conformity with acoepted 

standards of the international community. 
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It would be discerned from the foregoing that the view 

that "the general principles Indeed constitute a refutation of 

the notion that lacunae exist in the law which may make a 

dispute non-justiciable" finds favour with this study. 

Consequently, it will be suggested that we may have to look far 

beyond the bounds of the best known systems of law in quest for 

principles that are common to the systems of a representative 

section of the entire international community. In this connection, 

we may as well take note of the view that "the cultural value of 

the international lawyer of some knowledge of comparative law is 

even greater; as international law has evolved towards universality, 

an appreciation of varied legal systems has become an increasingly 

important safeguard against approaching international legal 

problems on the basis of too limited an outlook and too narrow 

an experience; some knowledge of both the civil law and the 

common law has long been regarded for this reason as a basic 

qualification for the international lawyers; and Trench law, 

German law, Italian law, Swiss law, Homan-Dutch law, Scandinavian 

law, Spanish law and Latin American law have all claimed a 

measure of his attention; to these some general acquaintance 

with Russian law, Islamic law, the law of the Asian members of 

the Commonwealth and possibly Chinese and at a later stage African 
7 

law must now be added."' It is with this conviction that we 

now consider some relevant principles of law in African Customary 

Law and other systems. 

7> See C.W. Jenks, Craftsmanship in International Law in 

(ed.) Gross, International Law in the Twentieth Century, 

New York, (1969), pp.83-84·. For an appreciation of this 

view, see, Buckland and JIcNair, Roman Law & Common Law, 

(1952). 

Amos and Walton, Introduction to French Law, 3rd edition, 

0966); 

Williams, Swiss Civil Code, (1925); 

Lee, Introduction to Roman Dutch Law, (1953); 

(contd.) 
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General Principles of Law in African 
Customary Law and Other Systems 

General Observations 

3.7̂ 4·. The assumption in international legal circles that the 

human society is rigidly compartmentalised into two "legal areas" -

"civilised" and "primitive" - is a phenomenon which in its 

entirety requires a drastic revision of traditional legal thinking. 

Considering the phrase "general principles of law recognised by 

civilised nations" in the sense that has been highlighted heretofore, 

it is proposed - though with some diffidence - to attempt an 

examination of its ramifications within the context of modern 

developments in the law of nations. The excuse for an intrusion 

into the fields of comparative law and legal anthropology herein, 

must be that the conception of "civilised nations" has hitherto 

been considered from the point of view of international lawyers 

whose chief concern has been the ascertainment of the impact of 

Western civilisation on the development of international law to 

the exclusion of other systems. 

It is the preliminary object of our observations to submit 

that taking cognizance of developments in international law through 

decided cases, it is not impossible that in the absence of caution, 

further lacunae may surface in the process of the application of the 

"general principles". If this theory is accepted, we may further 

suggest that in order not to defer further the day for "filling in 

the gaps" - a function hitherto reserved for the "general principles 

of law recognised by civilised nations", there now exists the urgent 

need to apply a most liberal interpretation to that concept. This 

submission is made in full knowledge both of its remedial effects 

and of the necessity for further investigation and elaboration. 

Furthermore, it is intended that it should lend support to general 

principles common to the High Contracting Parties of the Convention 

of Association and, the possible development of an "Association Law". 
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First, it is compelling to substantiate the suggestion 

that international lawyers have Ъ еп minded to apply the labels, 

"civilised" and "primitive", to the laws of mankind. To a large 

extent, the criteria which have been accepted in international 

legal circles coincide with those applied in the Romano-Germanic 

and Common Law systems. In the case of Sheikh Shakhbut (Ruler 

of Abu Dhabi) Oil Concession Contract and Petroleum Development 

α 

(Trucial Coast) Ltd., the sole Arbitrator in proposing that the 

principles which the Sheikh applied in administering his Sheikhdom 

were anything but legal, stated the position in the following 

terms:-

"What is the proper law applicable in construing this 

contract? This is a contract made in Abu Dhabi and wholly 

to be performed in that country. If any municipal system 

of law were applicable, it would prima facie be that of 

Abu Dhabi. But no such law can be said to exist. The 

Sheikh administers a purely discretionary justice with the 

assistance of the Koran; and it would be fanciful to suggest 

that in this very primitive region there is any settled body 

of legal principle applicable to the construction of modern 

commercial instruments. Nor can I see any basis on which 

the municipal law of England could apply. On the contrary, 

clause 17 of the agreement refers the notion that the 

municipal law of any country, as such, could be appropriate. 

The terms of that clause invite, indeed prescribe, the 

application of principles rooted in the good sense and 

common practice of the generality of civilised nations - a 

sort of modern law of nature" and that some of the rules 

and the law of England were "so firmly grounded in reason" 
q 

as to form part of this "modern law of nature". 

Θ. See para. 3*44-, note 38 supra; see also, In the Matter 

of an Arbitration between Petroleum Development (Trucial 

Coast) Ltd. and the Sheikh of Abu Dhabi, Award of Lord 

Asqulth of Bishopstone, International and Comparative Law 

Quarterly (1952), pp.247-250 et seq. 

9. Loc. cit. (Emphasis supplied). 
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The Arbitrator's alm was to ascertain the proper law applicable in 

the construction of a ooncession agreement between a British Company 

of the one part and the Head of State of Abu Dhabi of the other part. 

Lord Asquith considered that the law of the "very primitive region" 

which was partly Muhammadan or Muslim law was not sufficiently 

developed to be recognised as law. He therefore opted for the 

"general principles of law" which he called "a sort of modern law 

of nature." In effect, the sole arbitrator was of the opinion that 

contractual relationships were unknown to Abu Dhabi. 

3.75- Another significant pronouncement on the subject was by 

Ί0 
Fachiri, who, while agreeing (1) that a State is entitled to 

protect its subjects in another, in the event of injury to their 

property resulting from measures in the application of which there 

is discrimination between them and the subjects of another State; 

and (2) that a State is entitled to protect its subjects in another 

from gross injustice at the hands of such other State even if the 

measure complained of is applied equally, had this to say: 

"In their relations with semi-barbarous countries, it is 

still customary for civilised States to make express treaty 

provisions for the protection and inviolability of their 

subjects' property but in their treaties with one another 

the advanced nations have abandoned this course. Why? Surely 

not because it is intended to diminish the protection of their 

subjects in foreign civilised countries but because such 

express stipulations have become unnecessary by reason of the 

universal recognition and adoption in these countries of 

certain legal principles. Among these principles is the right 

10. See Alexander P. Fachiri, "Expropriation and International 

Law", B.Ï.B.I.L. (1925), PP. 159 et seq., at p.1?0. It is 

interesting to note that "civilised nations" and "advanced 

nations" have been used interchangeably in this article. 

It may well be that the concept of "civilised nations" 

brought readily to mind economic and technological 

developments as the basis for determining the level of 

civilisation in Fachiri's day, i.e. 1925• 
(Emphasis supplied'). 



of aliens to possess and deal with property including 

land, and the inviolability of such property in the 

sense that expropriation is only permissible for public 

purposes and then only on the payment of full compensation 

by the State." Furthermore, " foreigners establish 

themselves in a given European country upon the faith 

of a known system of law and civilization and it does 

not lie with that country, even if it be recently erected 

into an independent State, to alter that system to their 

detriment and then to say: this is legislation of general 

application; neither you nor your Government are entitled 

11 to complain or interfere." 

There is no doubt that a clear demarcation of the World into 

"civilised" and "semi-barbarous" States existed in the minds of 

Fachiri and others like him. The reference to advanced nations 

would seem to be coterminous with "civilised nations" and would 

certainly exclude those countries which, between the two World Wars 

were still under the domination of the then metropolitan powers. 

On the basis of Fachiri's reasoning, the "law areas" which coincide 

with a "known system of law and civilizations" would certainly 

exclude those of, say, India, China and a host of the newly 

independent States of the international community. Furthermore, 

according to Fachiri's understanding of the question, legal concepts 

of the "semi-barbarous" were inapplicable to civilised foreigners 

even though the latter might be domiciled in the said "uncivilised" 

communities. 

3.76. Thirdly, it has been suggested that the word "nation" was 

originally used in the sense of "people" rather than "State". Thus, 

the qualifying epithet "civilised" was found necessary in order to 

exclude from consideration, systems of law of "primitive" communities 

11. Ibid. 
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12 
which were not yet civilised. The view was held in other circles 

Ή 
that "law implied civilisation". This, of course, represents the 

view that since the basis of law is civilisation, no law is law, 

that is not of a civilised nation. The term, in course of time, 

was understood in the sense of "States" in which case, the word 

14 
"civilised must be considered as merely redundant", in view of 

the fact that all independent States of the international community 

must be presumed to be civilised in order to qualify for membership. 

Evidence of the existence of the sharp distinction between 

"civilised nations" and "primitive States" within the context of 

the question under examination may be gleaned from a dissenting 

15 
opinion in the Reparations Case

 y
 in which Judge Krylov tacitly 

registering his disapproval of the concept of "civilised Nations", 

referred merely to the "general principles of law recognised by the 

nations."'
16 

3.77· It would thus seem that there exists no controversy about 

what the jurists and text-writers consider to be "civilised nations". 

It is submitted that among the conceptions ignored in international 

legal circles in the process of analysing the "general principles" 

are undoubtedly, the principles of that section of the human 

community hitherto written off as "primitive" and therefore 

"law-less". It is to this aspect of the problem that we now direct 

our attention. 

In view of the substantial diversity, both apparent and 

real, in the judicial and legal concepts of all nations or 

politically organi sed communities, an international judge must not 

12. Cheng, op. cit., p.25. 

13· Ibid. 

14. Ibid. 

15. See ICJ Reports (1949), p.174, at p. 219, Advisory 

Opinion, Dissenting Opinion by Judge Krylov. 

16. Emphasis supplied. 
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resist the principles of "primitive law" if they are not repugnant 

to the conscience of the world. It has been suggested that the term 

"law" is usually confined to social control through the systematic 

application of the force of the politically organised society. 

And what has been considered as a politically organised society tends 

to coincide with Western ideas - a legislature, executive, judiciary 

and political parties - to mention only a few. On the basis of this 

approach, the field of law has been equated with that of organised 

sanctions. Roscoe Pound contends that in order to be legally 

binding, there must be attributable to a customary practice, the 

criterion of a politically organised society and that "the obligations 

imposed on the individual in societies where there are no legal 

sanctions will be regarded as matters of custom and convention but 

not law." In this sense, "some simple societies have no law 

17 
although all have customs which are supported by sanctions." ' 

flowing from such fundamental postulates, one often comes across 

other theories about less known communities, e.g. "truth in Tivland 

is an illusive matter because smooth social relationships axe deemed 

of higher cultural values than mere precision of fact - we must not 

judge Tiv litigants or witnesses by our standards - they are not 

liars as they are sometimes called: their truth has other 

Ί8 
referents than has European truth." Different though the referents 

of truth in Tivland may be from European truth, yet the final 

outcome of an investigation into given events in Tivland and a 

European community may often be the same. Perhaps the gravemen 

of Bohannan's theory is that the means of extracting truth in 

Tivland are not the same as obtains in a Western European society. 

An interesting opinion which is worthy of note has been 

expressed by another legal anthropologist in the following terms: 

17· See A.H. Radcliffe-Brown, Structure and Functions in 

Primitive Society (1952), London, p.212. See also P.P. Howell, 

Manual of Nuer Law, O.U.P. (1954·), (reproduced, 1960) for the 

implications of "structural relativity" feud and its 

composition. Howell, inter alia, holds that "Nuer have no law." 

1Θ. Bohannan, Justice and Judgment among the Tiv, p.51· 

The Tivs are an ethnic group in Northern Nigeria. 
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"Ethnocentric opinions are commonly expressed....much 

of the information is collected by interviews and 

posing hypothetical disputes, while the study of 

19 law in action J requires intensive observation guided 

by comparative analytical concepts. Further, courts 

have to be studied as part of the wider problem of 

social control and the solution of disputes Most 

writers - including those with legal training - have 

an imperfect understanding of their own legal system 

with which, explicitly or implicitly, they tend to 

compare African legal systems. In Britain particularly, 

the study of legal systems is still dominated by legal 

technicians, and there little attention is given to the 

roles of courts and judges in social life. Hence 

comparisons of these African systems with those of 

Britain are based on stereotyped and idealized notions 

of the latter, and hence highlight dissimilarities 

between the two systems. Indeed, this contrast has 

itself hardened into a stereotype this is false 

comparison, in which dissimilar data are treated as if 

20 they were similar.11 There ought to be no doubt that 

"despite the large body of literature on African 

substantive law by professional and amateur anthropologist 

and by persons with legal training there has been very 
21 

little study of the actual operation of legal rules." 

Emphasis supplied. 

See J. Van Velsen, "Procedural Informality, 

Reconciliation and False Comparisons" in Ideas 

and Procedures in African Customary Law (ed. 

M. Gluckman), 1969, p.137· 

Ibid. Van Velsen considers the works of 

Bohannan, Epstein, Gluckman and Gulliver as 

notable exceptions. 
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3.78. The legal rules of African societies are based on their 

political, economic and social conditions. It is obvious that 

African societies traditionally have relatively simple technologies 

which in a variety of cases, do not permit the average man's 

circumstances to go beyond the level of subsistence. There is a 

great homogeneity in African cultural values - what the 

anthropologist calls "multiplex relationships" in contrast to 

"simplex relationships" in the more sophisticated communities. 

In multiplex relationships in Africa and parts of Asia, judgee and 

litigants among themselves interact in relationships "whose 

significance ranges beyond the transitoriness of the court or a 

particular dispute. Today, they are disputing in court, tomorrow 

they may be collaborating in the same work-party. Frequently, 

22 judges combine their judicial with administrative duties." 

Gluckman has pointed out that among the Barotse of Zambia, the 

Judge's function is concerned with the prevention of the breaking 

up of such social relationships so that the parties may continue to 

live together amicably. Therefore, the courts in such communities 

tend to be mainly concerned with the reconciliation of disputants. 

To do this, "they have to broaden their inquiries to cover the 

total history of relations between the parties, and not only narrow 

legal issues raised by one of them. Hence the conception of 

relevance is wide, because many facts affect the settlement of a 

dispute in multiplex relationships, while the conception of 

2·5 
relevance is narrower in simplex relationships." J 

In addition to the limitations of simple communities which 

lead some text-writers to overlook the existence of the former's 

legal principles, a reliance has been placed on the complex 

economic and technological developments of the "civilised nations". 

Reference has often been made to specialization, industrialization, 

the market economy, political and economic differentiation as 

between the various classes of legal specialists with esoteric, 

technical knowledge; judges, litigants, police and witnesses not 

being usually involved outside of the court with one another. 

22. Van Velsen, loc. cit., p.138. 

23. Ibid. 
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These criteria or indicia of stated contrasts have been used in 

presenting the so-called primitive tribal societies and their 

legal systems as the "polar opposites" of the "civilised nations", 

instead of a continuum. It may be stated, however, that 

"multiplex relationships" and other features of tribal life are 

noticeable in some industrialised societies also. Similarities 

are also discernible in the field of legal procedure more than most 

text-writers have conceded. Van Velsen has suggested that if legal 

analysts and students of comparative law would pay greater attention 

to what happens in the inferior courts, that is to say, the 

magistrates and circuit courts in the so-called "primitive" 

communities and the "civilised nations" rather than be bogged down 

with the superior courts in the common law and other systems, the 

international community would derive greater benefit from the 
оц. 

similarities of all the systems of law. Thus, it may be stated 

that although the "superior courts may be more important from the 

point of view of legal doctrine", it would seem to be generally 

accepted that the courts of inferior jurisdiction are more important 

24. For an interesting account of a case recorded 

in a lay magistrates' court in Manchester, 

England, and which reveals striking similarities 

between procedures at traditional courts of first 

instance and their counterparts in the developed 

countries, see, Van Velsen's article in Ideas 

and Procedures in African Customary Law (ed. 

M. Gluckman), pp.139-142. 
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as fora of dispute settlement since the bulk of litigation starts 

25 
and ends there.

 y
 Here again, it has to be pointed out that the 

theory that reconciliation is a feature which is supposed to 

characterise court procedures in "multiplex relationships" is 

applicable with equal force to communities with "simplex 

relationships" as well. 

25« Ibid; see also recorded moots by Bohannan, Justice and 

Judgment among the Tiv, Oxford, 1957; J.F. Holleman, Issues 

in African Law, (Mouton), The Hague, 1974; (see particularly 

The Case of the Irate Headman) pp.48-78. 

Both Т.О. Elias in his, The Nature of African Customary Law 

(1956), 2nd ed., Manchester U.P., pp.268 et seq, and Gluckman, 

The Judicial Process Among The Barotse, Manchester (1955)» 

pp.77-78, have made the point that it would be wrong to make 

a sharp contrast between the conciliatory approach in African 

judicial procedure and what obtains in Western Europe. They 

have limited their observations to what obtains in the 

superior courts but Van Velsen rightly points out that this 

tends to blur the importance of the inferior courts. See 

para. З.96 post for principles of procedure in African 

Customary Law. 

As Van Velsen further points out, in Western (or at least 

English) legal systems of procedure comprising courts 

largely manned by professional lawyers, litigation is often 

treated as a sort of game "with the judge as umpire holding 

whistle, blowing when one party gets offside and awarding 

the victory to the side which scores most goals." 

Nevertheless, he notes that in African as well as European 

communities, it often happens that pressure is applied to 

disputants to compromise over their disagreements and not to 

worsen anri disrupt social relationships by going to court. 

"This aspect has been studied in Africa where there are 

useful accounts of moote by Bestie, Bohannan, etc." and 

that "these processes of pre-trial reconciliation have not 

been well studied in European system but it is known they 

are present"; op. cit., p.146. 

See also Emmett's description of a Welsh parish where 

"informal methods such as friendly compromise, fear of 

public opinion, ostracism and the need to co-operate" keep 

most disputes out of court in Emmett, A North Wales Village 

(1964), London, p.89, quoted in Van Velsen, (ed.) Gluckman, 

op. cit., p.146. 
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3·79· The relevance and Importance of custom as a source of the 

law of nations has been the subject of protracted disquisition 

since Grotius. Indeed, there does not appear to be any outright 

denial that custom is a source of law. It will thus be submitted 

that custom or convention has made so great an impact on the 

development of international law, that if it were omitted from 

Article 36 of the Statute of the World Court, the operations 

of that Institution and other international Judicial tribunals 

would have been rendered ineffectual. It can only be in virtue 

of an international practice that a custom that is of binding 

effect on the generality of the "civilised nations" is considered 

to be law even though it may have originally evolved in an 

obscure part of the world as a usage. If this observation is 

accepted, it may be stated as a general proposition that the 

practice of lumping together all concepts and procedures of the 

customary laws of the less known communities of the world as 

"no law" has inhibited rather than accelerated their progressive 

development as of now. 

For the foregoing reasons, it is doubtful whether the 

denial of law to the customary practices and procedures of 

"semi-barbarous" communities is tenable. If the reason for 

denying recognition to "customary laws" were simply - as perhaps 

ought to be the case that they are contrary to the tennets of 

"morality and good conscience", then it might be easier to 

accept the view that any custom - "civilised" and or 

"semi-barbarous" - which is in conflict with the conscience of the 

international community is unacceptable as part of the 

"general principles". In the case of laws which have no 

sanctions and no legislative institution for their creation and 

in order to assess their binding effects, "we have to go back to 

primitive society where the only recognised binding force among 

the members of the community was custom, that is to say, usage 

which by common observance obtains in the character of the rule 

of necessity and identifies non-observance as a breach." 

26. See Bin Cheng, op. cit., p.238. 
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It is part of our argument that it is possible that custom which 

is a source of international law may also be custom of a "primitive" 

community and which may historically be the original source of the 

international practice and law. Let us suppose for a moment that 

a practice which is recognised as a source of customary international 

law and therefore recognised as a general principle of law has its 

origins traceable to a "semi-barbarous" community which, for the 

time being, is not a member of the international community: what 

would be our justification in labelling that custom as a 

"general principle of law recognised by civilised nations" only? 

3.80. In the existing state of international law, it is probably 

unavoidable that the World Court and other international tribunals 

will continue to be faced with the problem of the correct 

interpretation and assessment of a practice that is claimed to be 

a source of international law. Oppenheim has correctly stated 

the importance of custom as follows : "There is no community and 

no State in the world which could exist with written law only. 

Everywhere there is customary law in existence besides the written 

law. This customary law has never been expressly enacted by any 

law-giving body or it would not merely be customary law. Those 

who define law as rules set and enforced by sovereign political 

authority do not deny the existence of customary law. But they 

maintain that the customary law has the character of law only 

through that indirect recognition on the part of the State which 

is to be found in the fact that courts of justice apply the 

customary in the same way as written law and that the State does 

not prevent them from so doing. This is however nothing else 

than a fiction. Courts of justice having no law-giving power 

could not recognise unwritten rules as law if those rules were 
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not law before that recognition and States recognise unwritten 

rules as law only because courts of justice do so." ' 

The World Court and other international tribunals, for 

instance, the Court of Arbitration of the Association, have the 

onerous task of laying down the appropriate rule of law in given 

situations where no rule exists. This duty cannot be evaded if a 

non liquet is to be aroided in the settlement of disputes. Customary 

international law is essentially Roman in character. This is the 

case because as already stated, the legal systems of most of the 

"civilised nations" derive their origin from Roman law principles. 

The extent of territorial waters, for instance, for which 
28 

Bynkershoeck laid down the earliest effective criterion, i¡ 

traceable to early Roman and Hebrew customs. In such cases, 

27. Oppenheim, International Law (ed. Lauterpacht), (1963), 

Vol.1, ρ·7· See also, B. Cheng, op. cit., p.23: 

"Since conventions between the parties, international 

custom and the general principles of law may all furnish 

varied rules operative in the international sphere and 

capable of 'solving international legal questions,
1
 they 

constitute sources of international law. In distinction 

to sources of law, judicial decisions and teachings of 

publicists, as they do not create rules may properly be 

called law determining agencies. The 'sources' of law 

referred to here differ from the 'formal sources' of law 

which imply a special technique of legal formation. The 

adoption of Article 38 of the Statute of the Court is, in 

fact, a repudiation of the theory that only rules created 

by means of a formal process are valid. It upholds the 

view that, like municipal systems of law, international 

law contains a number of unformulated principles." 

28. See Bynkershoeck, De Dominio Maris, c.5· But note 

Oppenheim's view on Bynkershoeck's opinion that 

"a littoral State can alienate its maritime belt without 

the coast itself". Oppenheim considers that this view is 

no longer tenable. See Oppenheim,op. cit., Vol.1 p.488 

note 2; also, Convention on the Continental Shelf (ed.) 

Van Panhnys and Others, op. cit., p.153; Convention on 

the Territorial Sea and the Contiguous Zone, id., p.139 

and Conventions on the High Seas and Fishing and 

Conservation of the Living Resources of the High Seas; 

id., pp.144-152. 
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it is submitted, the problem of ascertaining subsequent 

incorporation of the principle in the positive law of nations 

will normally take us to records of unlimited variety, none of 

which can exclusively be credited with the origins of the principle. 

Proof of acceptance may be found in history of general authenticity -

in the minutes of negotiations, in treaties, in State and diplomatic 

papers and all other documents which constitute evidence of the 

consent of the States involved. 

In a judgment delivered by Mr. Justice Gray of the United 

States Supreme Court in the case of Paquet Habana and the Lola, 

the source of the exemption of fishing boats from capture was 

founded in an ancient usage, the actual existence as an obligatory 

rule of which was proved by reference to early European treaties, 

30 
conventions, edicts and ordinances, etc. Δ usage such as the 

one referred to "may be the source of a customary rule.of 

international law - the recurrent practice of a few countries may 

be taken up by others until it becomes general and it may be 

impossible to go behind the usage to any remoter origin - but 

custom is the generalised practice which proves the existence of 

the rule."
31 

3 . 8 1 . The law of England which has c o n t r i b u t e d i n no small measure 

t o t h e e v o l u t i o n of t h e l e g a l systems of the common law c o u n t r i e s i s 

no e x c e p t i o n i n t h e f i e l d of custom and usage as t h e source of law. 

29 . Paquet Habana and t h e Lola , (1899) , 175i U . S . , 67?. 

30 . Other sources on which t h e Judge based h i s judgment were 

t h e t r e a t i e s and p r a c t i c e of t h e U . S . ; B r i t i s h Orders- in-Counci l 

of 1806 and 1810 дпн a Japanese Ordinance i s s u e d i n 189A on 

t h e outbreak of war wi th China. See a l s o , t h e E n g l i s h c a s e s 

of Keg. v . Keyn, L.R.2, Ex. D. 63, a t p . 1 5 4 ; West Rand 

C e n t r a l Gold Mining Co. v . Rex, L.R., (1902) , 2 K.B. a t p.4-07. 

3 1 . Cheng, o p . c i t . , p . 2 6 . 
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On tiie law of testamentary disposition in England, Bentsi-Enchill 

states with characteristic clarity as follows: 

"But even though testamentary freedom came to be 

established throughout England, particularly during 

the nineteenth century, the general scheme of 

succession law had important restrictive features, 

involving the land law courtesy, dower and 

primogeniture, and the elaborate scheme of family 

settlements which it was customary for the large 

land-owners to resort to and this had the effect 

32 of limiting the effect of testamentary freedom." 

The undernoted record of a usage in England during the middle ages, 

no doubt, shows the striking distinction between the practice 

outlined by Prof. Bentsi-Enchill and that of the past, and lends 

significance to his conclusion that "unlimited freedom of testation 

33 in England is now very much a matter of the past." Pollock and 

Haitiana's statement of the usage runs as follows: 

"We have every reason to believe that the general law 

of the thirteenth, century sanctioned some such scheme 

as that which obtained in the province of York until the 

year 1692 and which obtained in Scotland at this present 

time. If a testator leaves neither wife nor child, he 

can give away the whole of his moveable goods. If he 

leaves wife but not child, or child but not wife, his 

goods must, after his debts have been paid, be divided 

into halves; one of these can be disposed of by his will, 

it is the 'dead's part'; the other belongs to the widow, 

or (as the case may be) to the child or children. If he 

leaves both wife and child, then the division is 

32. K. Bentsi-Enchill, Ghana Land Law, An Exposition, 

Analysis and Critique (1964), London, pp.204-5· 

33. Ibid. 
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tripartite; the wife takes a share, the child or 

children, take a share, while the remaining third 

is governed by the will; we have a wife's part, a 

'bairn's part' and a 'dead's part'! Among themselves, 

children take equal shares ; the son is not preferred 

to the daughter; but the heir gets no share unless he 

will collate the inheritance that has descended to 

him, and every child who has been advanced by the 

testator must bring back the advancement into 
-54 hotchpot before claiming the bairn's right.'"^ 

It is to be pointed out that the foregoing customary practice 

of medieval England and subsequent developments either by the 

legislative process or confirmation of conventions arising 

therefrom have today crystalized into England's law of succession 

and which in turn has received the recognition of "civilised 

nations. "3"' 

3.82. Some of the issues discussed in the preceding paragraphs 

also show the connection between the development of municipal 

law - private and public - and the "general principles". The 

mere fact that a principle exists in many legal systems of private 

law does not automatically invest that principle with the "attributes 

of universality and entitle it to be translated into the 

international sphere."'1 Furthermore, there may be - and often are -

34. Pollock and Maitland, History of English Law, Vol.11, 

pp.348-349 in Bentsi-Enchill, op. cit., pp.204-5. The 

tripartite division is evidenced as Pollock and Maitland 

show by reference in Glanville, Bracton and Magna Carta 

and also by a special common law writ called "de rationabili 

parte bonorum" by which wife and children could enforce 

recovery of their shares. Ibid. See also, Njal's Saga, 

Penguin Classics - An Absorbing Tale of Feud and Mechanics 

of Law Enforcement in 10th Century Icelandic Society. 

35. See generally, R.H. Graveson, The Conflict of Laws, 6th 

Edition, London (1969); Dicey, Conflict of Laws, 9th 

Ed., London (1973). 

36. See Prof. H.C. Gutheridge, Comparative Law and the Law of 

Nations in 21, B.Y.B.I.L. (1944·), pp.1-10, at p.1. 
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other factors to Ъе considered and which may possibly have the 

effect of depriving a particular legal principle of its apparent 

universal recognition or of "rendering it unfit to function in 

37 

the environment of international relations." ' As already stated, 

the bases on which international law rests are substantially 

derived from Roman Civil Law. Ho./ever much the Soman legal concepts 

may sometimes seem to have been disguised, in the garb of reason, 

,jus gentium or jus naturale, it was in a large measure propped up 

by custom and usage. All systems of law, like all other human 

concepts are incomplete in varying degrees and need to be 

re-assessed and gaps filled in periodically. Such a need would 

seem to be "more acute in the case of the law of nations than in 

that of private law owing to the absence of an international 

legislature having power to renedy any deficiencies which may be 
38 

discovered.' If we regard the problem of the development of the 

law of nations and municipal systems of law in the light of present 

day conditions and relate it to the ancient sources, it is only 

logical to conclude that in-as-much as custom has provided legal 

bases for individual nations and the international community, the 

practice which in the past influenced jurists and legal 

anthropologists to deny law to certain customs of less known 

communities would seem to be anachronistic. It is therefore a 

matter of considerable relief to observe that modern legal 

anthropology is slowly moving away from this piece of obscurantism. 

Finally, in view of the fact that there is the growing 

tendency at least in modern times to look beyond Roman law for 

any materials which may be required for the purposes of filling in 

39 
the gaps in international rules,

 J
 "there seems to be no 

justification for an attitude which would regard Roman law and the 

modern civil law system as the sole source of the principles which 

4-0 
can be craved in aid to fill in gaps in international law." 

37. Ibid. 

38. Ibid. 

39« Gutheridge, op. cit., p.2. 

40. See Lauterpacht, Private Law Sources and Analogies of 

International Law (1927), p.178, quoted by Gutheridge, 
loo., cit. 
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It is with the foregoing observations in mind that we may venture 

to submit that greater and more concentrated attention be directed 

to the investigation and possible application of those principles 

of law of Third World countries which had hitherto been denied the 

attributes of law and jettisoned by amateur legal anthropologists 

to the legal wilderness. In any event, it is eminently desirable 

that we as lawyers should clarify our minds as to the desirability 

of indefinitely continuing to bow to the phrase "general principles 

of law recognised by civilised nations." 

3.83. Recent attitudes to the customary laws of the so-called 

primitive communi ties have moved away from uncertainty and 

speculation to the positive approach. The pragmatic approach to 

the question of the customs of primitive communi ties may perhaps 

have something to be said for it, namely, a consideration of the 

extent to which and the manner in which the process of its 

comparison with other systems can most usefully be deployed for 

the purpose of its recognition on the international plane. It is 

realized that a very high degree of caution is, in fact, essential 

before any principle of law - African Customary Law or Adat Law, 

for instance - may be applied in the settlement of international 

disputes. It is submitted that this proposition is on all fours 

with the relationship of municipal private law to a general legal 

principle of universal recognition. The principle may have to 

pass through all the necessary crucibles applied by the international 

community or the High Contracting Parties of the Convention of 

Association. It is immaterial for our present purpose whether 

the practice "involves the general recognition of private law 

rules as a source of international law or whether it is in the 

nature of an expedient only adopted ad hoc with the consent of 

the parties to a particular dispute. The resort to private law 

principles is in both cases limited to such as are 'general' or 

'universal' or 'common to civilised nations', etc., so that the 

test which such principles must satisfy will be the same in either 

event." It is to this test that all systems of law including 

4-1. Gutheridge, op. cit., p.2. 



the so-called primitive law should he subjected. 

It is suggested that African customary law, like all other 

systems of law, consists of a variety of principles, norms and rules. 

Some of them represent general principles of morality, public policy, 

good faith, all of which constitute an enduring "ideological 
42 

framework of Justice." It is noteworthy again that as in all other 

systems of law, change is indispensably necessary. Principles of 

wide connotation and stated in multivocal terms covering many 

referents or wide ranges of action have been found to be flexible 

and adaptable to changing circumstances, philosophies and standards. 

When we turn to the law in action in the customary courts 

of Africa, it would be seen that change and adaptation are easier 

in some fields than in others. It is also to be pointed out that 

the problems in these African customary courts or in Asiatic 

countries are not different from the problems that have faced and 

still face the courts in the civilised States of Europe and 

elsewhere. Judges the world over have been guided by changing 

principles of ¡Justice, public policy and morality. These changing 

circumstances are often dictated by socio-economic conditions which 

are capable of altering and amending the definition and application 

of legal rules. The study of European and other legal systems of 

"civilised nations" has been stated to be "largely the study of 

decisione applying with fresh specifications, enduring linguistic 
h.T¡ 

formulae." It is submitted that on the bases of the criteria 

outlined, the so-called primitive communi ties like their legal 

principles based on custom and usage have been caught by the wind 

of change and the fever of adaptation. Therefore, certain general 

principles are able to emerge in the process and thus meet the 

needs of the communities with regard to the solution of legal 

problems peculiar to their circumstances and station amidst new 

socio-economic environments. In view of the foregoing conclusions, 

it is submitted that the view that customary law is 

42. See A.N. Allot, A.L. Epstein and 11. Gluckman: "Introduction 

to Ideas and Procedures in African Customary Law, pp.1-96, 

at pp.9-10. See also para. 3-86 et seq. (post). 

43. Id., p.10. 
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"ancient and immutable, retaining its principles through long 

periods of time, its origins lost in the midst of antiquity" must 

be discaxded. "Not only are customary laws changing today, but 

also they were subject to constant change in the pre-colonial 

past.
nH* 

3.84. Elements of change and adaptability of customary law can 

be seen from recent articles and monographs by either jurists or 

legal anthropologists. It is suggested that the opinions expressed 

by these amateur or professional ethnologists have often led to 

controversies which may be of interest to the international lawyer, 

the community lawyer and the student of the Association and its 

Institutions. As Gluckman has put it, "there is a habit in 

sociological, anthropological and jurisprudential controversy of 

seizing on one sentence like a straw, blowing it up to a straw 

45 
man and enjoying a Guy Fawkes bon fire. The rest is only ashes."

 y 

The humble plea herein addressed to the critical legal analysts of 

the law of nations, etc. is that they give traditional or customary 

law a chance on the international plane and if need be, keep away 

from the precincts of undernoted illustrations of customary legal 

principles, the proclivities of a bon firel 

The Gurage community of Ethiopia have their traditional 

legal system to which ethnologists have been attracted. In his 

study of this rather little known Ethiopian community from the point 

of view of the international lawyer, Shack, writing on the problem 

44. See A.N. Allot, A.L. Epstein and M. Gluckman, op. cit., 

p.9. See generally, Т.О. Elias, The Nature of African 

Customary Law (1962), 2nl ed., kanchester U.P.; 

M. Gluckman (ed), Ideas and Procedures in African 

Customary Law, Oxon., 1969« Part I, ('Conceptions in 

the Substantive Law'). 

4-5· For a famous controversy on inter-cultural interpretation 

and comparison of legal concepts, see the contributions 

of Gluckman in p.349 et eeq., and Bohannan (p.401 et seq.); 

in L. Nader (ed): Law in Culture and Society, Aldine 

Pubi. Co., Chicago, 1970. 
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of guilt and innocence, has stated, inter alia, that "the traditional 

Gurage judicial system is gradually being weakened as an increasing 

number of the Gurage now look to Government Courts for legal redress. 

This trend in the past decade represents not loss of faith in the 
¡if. 

Gurage courts" and "in spite of locally introduced factors which 

tend to slow up erosion of the traditional judicial system, such 

external factors as migration and the effects of modernization and 

education of young Gurage work against the preservation" of the 

traditional High Court of the Gurage. 

The change of circumstances identified by the learned 

contributor is a trend which characterises the life of the modern 

African, Asiatic or Polynesian. It runs through all age groups, 

albeit, the younger generation who for obvious reasons are bound to 

be more adventurous and enterprising, are the ones whose changing 

circumstances and life style dictate the pace of change and 

adaptability. As in all other such communities, few youngmen today 

have the desire to remain in the village or to participate actively 

in keeping the old court system alive, especially when their 

primary social and economic interests are centred in the towns 

where they come under different systems of law and authority. 

Equally so, almost all of the "hereditary judgeships" in the High 

Court, as well as the ritual offices, will soon pass to men who 

have acquired formal education and have experienced town life. 

"It is conceivable that some men will relinquish their rights to 

traditional offices and opt for the quasi-security which employment 

in town temporarily provides. But the extent to which those who 

accept judgeships bring into their offices both the good and the 

bad features of urban society will profoundly influence the 

traditional Gurage judicial system." 

4-6. See, iV'illiam A. Shack, "Guilt and Innocence: Problem 

in the Gurage Judicial System" in Gluckman (ed), Ideas 

and Procedures in African Customary Law, Qxon., 1969, 

p.165· See also Marein, The Judicial System and Laws 

of Ethiopia, rev. ed., (1951)· 

4-7. Shack, op. cit., pp.165-6. 
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Earlier changes in the customary or traditional legal 

system of a non-European community have Ъееп seen in Malagasy 

where custom based on the ancestor cult and limited to small 

clannish societies must have been filled in by legislation in 

the seventeenth century when the Kingdoms started to enlarge 

their political origins. In 1828, written codes, the provisions 

of which were mainly penal, sacred and bore evidence of ancestral 

customs, gave way to the emergence of civil law principles under 

French influence. New codes have taken the place of the earlier 

codes largely maintained under French rule. In view of the 

changing social, political and economic conditions of the island, 

one sees a judicious combination of the modernistic attitudes, with 

48 
the traditional conception of law. 

Allot, writing on Legal Personality in African Law, 

has described the position in the following terms: 

"The Englieh-based legal system in the Gold Coast, 

later Ghana, has had some difficulty in analysing and 

assimilating traditional institutions in terms of 

English law of corporations but we may note that 

the general law of Ghana recognises stools
5
 and families 

as legal persons, capable of holding property in their 

own names, of acting as plaintiffs and defendants in 

legal proceedings, etc. Some judges have been tempted 

to describe the family as if the property of the family 

46. See Ξ. Deschamps, "La premiere Codification africaine: 

Madagascar 1828-81" in Gluckman (ed), op. cit., 

pp.169-178, at pp.177-178. 

49. See A.N. Allot, "Legal Personality in African Law", 

Gluckman (ed), op. cit., pp.179-195. at Ρ·189; see 

also ρ.187· 

50. The Stool In Ghana signifies the symbol of traditional 

authority comparable to the sceptre or the crown and 

the throne in monarchical systems of Western Europe 

and elsewhere. 
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were vested in the head of the family 'In trust' 

for the other members; but the trustee - beneficiary 

•51 
explanation is now being abandoned·^ in favour of the 

acceptance of the family as a customary corporation 

52 
which is sui кепегis."^ 

3.85· In Ollenu's view, "the local courts variously called African 

Customary Courts or Native Courts in the African States under 

British administration, derive their powers and Jurisdiction as 

judicial bodies from statutes and not from indigenous traditional 

authority, "-'' but "they differ in constitution, powers and modes 

of instituting process and execution of their decrees and orders 

from the indigenous tribunals they have superseded and approximate 

closely to a District Magistrate's Court in the English system."-^" 

51. Emphasis supplied. 

52. Ibid. Allot makes the interesting point that the 

"temptation to describe the institution in English 

terms is even stronger as the analogy with 

corporations sole is very close" and that "rights can 

be appurtenant to the stool and exercised by the holder 

of the stool for the time being just as with a bishopric 

in England." Another important issue here which needs 

to be emphasised is the fact that previous dicta 

presumably by English Judges in pre-independence days 

concerning the position of the family head are no 

longer seen to be germane to the problem within the 

context of present day developments. 

53· See N.A. Ollenu,"The Structure of African Judicial 

Authority and Problems of Evidence and Proof in 

Traditional Courts" in Gluckman (ed), op. cit. p.110. 

54. Ibid. 
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Undoubtedly, the border-line between traditional and "modernised" 

customary law promulgated by a colonial authority is often a shadowy 

one and to that extent, it may be stated that the original custom 

in its material particulars does not conflict with the principles 

of equity and good conscience as understood by the metropolitan 

power. 

The above observation is endorsed by Richardson who is 

of the opinion that "almost all cases involving the family law of 

Africans still depend upon the customary law" and that "even the 

most sophisticated African lawyer linked professionally with his 

Inn-of-Court in London hesitates to marry or to die under English 

55 law or under local Statute based upon its principles."•" He then 

examines the problem vis-a-vis the disposition of landed property, 

observing that considerations similar to his views expressed on 

marriage may apply, albeit, with less force in the law of the land 

tenure. Finally, "where reform of the customary land tenure might 

well prove to be the concomitant of economic and social development 

in many African countries, it is unlikely that the problem will be 

solved by substituting a system of land tenure imported from a 

metropolitan country."'' 

Significant developments have been recorded also in the 

57 fields of the legitimation of children^' according to customary law, 

55. See S.S. Hichardson, "Whither Lay Justice in Africa" in 

Gluckman (ed), op. cit., p.124. 

56. Ibid. 

57. See J.M. Fauwels, "Legitimation of Children in Customary 

Law in Kinshasa" in Gluckman (ed), op. cit., pp.223-235-

Pauwels has made the point which applies equally to many 

other African communities as follows: "The customary law 

of Kinshasa knows the concept of enfant légitimé (although 

the latter term is not used)." 
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S8 59 

the individual and property rights^ and status"^ under customary 

law - all of which support the proposition that customary law 

like all other systems of law may have derived its origins from 

humble and ancient practices hut is by no means static in form and 

content. The foregoing apply with equal force to other bodies of 

customary law especially Adat Law. 

58. See J. Vanderlinden, Reflections sur l'Existence du Concept 

les Droits africaines traditionnels" in Gluckman (ed) op. cit., 

pp.223-251, at p.251 where he considers the following 

African societies: The Kongo, Kuba, Zande, Adangme, Ibo, 

Peul, Logoli, Baxotse, Tswana and then concludes: 

"....the concept of individual property exists in these 

societies" and the "concept deals with a well-defined kind 

of plots of land - those used by the individual, and that 

a relatively identical conception is found, affecting the 

territory occupied by the whole of the ethnic group " 

59· See Gluckman, "Property Eights and Status in African 

Traditional Law", in Gluckman (ed), op. cit., pp.252-256. 

60. See B. ter Haar, Adat Law in Indonesia (ed. Schiller &. Hoevel), 

194-8, New York, Inst. Pacific Eolations, pp.1-7 of the 

Editor's Introduction and Chapters I-IV, V and IX; see 

also Ξ.Α. Hoebel, the Law of Frimitive Man (195Ό> New York, 

Atheneum, Part I. (Chaps. 1-4); The Study of Primitive Law. 

(Chap. 5) - Eskimo. 

(Chap. 9) - Ashanti 

for their contrasting approaches and aims. See also 

P. Vinogradoff, Common Sense in Law, 3rd ed. O.U.P., Home 

University Library, Chapter I (Social Hules) and Chapter II 

(Legal Eules) and A.R. Hadcliffe - Brown, Structure and 

Function in Primitive Society, 1952, London, Chapter XI 

(Social Sanctions) and Chapter XII (Primitive Law). 
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Contractual relationships in 
African Customary Law 

3.86. Perhaps the most relevant aspect of African Customary Law to 

which our attention should be directed for purposes of this study 

is the subject of obligations and contractual relationships amongst 

Africans. The investigation will lead to an understanding of the 

commercial transactions as they existed in African customary law 

before the colonial era. Schapera has correctly stated that 

"before contact with the Europeans, the exchange was a common 

61 
practice among the Tswana". As in West Africa, upon the advent 

of the whiteman, there was "no standardised medium of exchange" 

among the Tswana. Such objects as "grain, meat, cattle, small stock, 

fowls, hoes and spears were all exchanged for one and another and 

64 
for other commodities". In West Africa, however, cowries became 

the medium of exchange among some communities immediately before 

the introduction of European currency. 

Gluckman in his studies of the Barotse of Zambia has 

identified the importance of the concept of obligetions in the 

6S 
customary law of contract.

 ?
 Among the types of contract recognised 

are labour contracts, loan contracts - of gardens, herding япД 

forms of share fishing. Like Schapera, Gluckman states that 

66 
the "Barotse barter goods with one another". 

According to Ghai, among the ethnic groups of Kenya, 

"whatever the constitutional position in practice, the customary 

law of contracts is still recognised and enforced in African courts." ' 

61. See I. Schapera, A Handbook of Tswana Law and Custom, 1955» 
p.241. 

62. See Pieter de Marees, "A Dutch Description: Trade" in 
P. Wolfsen, Pageant of Ghana, London, 1958, pp.50-57. 

63. Schapera, op. cit., ρ·242. 

б*. Ibid. 

65· See Max Gluckman, The Ideas in Barotse Jurisprudence, 1972, 
p.170 et seq. 

66. Gluckman, op. cit., p.173« 

67· See Y.P. Ghai, "Customary Contracts and Transactions 

in Kenya" in (ed) Gluckman, Ideas and Procedures in 

African Customary Law, 1969, p.333· 
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In African customary law, contractual relationships may stem from 

multiplex associations. This sort of relationship often eludes 

the understanding of Europeans who are used to a strict 

interpretation and enforcement of contracts, notwithstanding the 

relationship between the parties. In Barotseland and Botswana, 

where goods were bartered with one another, salesmen used to travel 

long distances outside their own tribal areas to barter their goods 

with other ethnic groups. Gluckman states that "many people with 

small supplies or the products of special skills or particular 

environments travel to the country seeking to trade with others 

who have goods they lack, although of late, British money has 

provided a medium of exchange. But once a couple has made several 

bartering exchanges of this kind, they consider they have entered 

into a pact of friendship (bulikani, literally, the quality of 

being equals). Thereafter, they do not barter item for item tut 

they are under a general obligation to help each other and to 

& 
outdo each other in generosity rather than to seek a good bargain." 

Such relationship which is referred to by Gluckman, Ghai and 

Schapera as blood brotherhood or clan relationship among the Akana 

of West Africa, may, be compared to the relationship that develops 

between two trusted business associates who relying upon each 

other's past performances often resort to a relaxation of the strict 

terms of an original contract. 

The basis of customary contract among Africans is one of 

good faith or цЪегг^де f idei
 7
 and, in disputes, the court 

emphasizes obligations rather than right. Shis of course is 1л 

conformity with the concept of re-establishment of social 

equilibrium through the settlement of disputes arising between 

parties who are either members of the same tribe or community. It 

would therefore appear, as Gluckman has stated, that traditional 

law of contract has not developed to the same extent as did the 

68. Gluckman, The Ideas in Barotse Jurisprudence, pp.173-4-· 

See also Iteyerowitz, The Divine Kingship in Ghana and 

Ancient Egypt, London (1960), p.28, note 3 on the Aken 

Clan System. 

69. Gluckman, op. cit., p.175. 
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laws of family relationships - succession and inheritance. It 

is also noteworthy that traditional law of contract has not given 

rise to many decided cases in the superior courts of Judicature 

since it has not been applied in the numerous activities created 

71 
Ъу the new commercial enterprises.' But in Ghai's view, the 

adjudication of disputes arising out of traditional contracts is 

based on well-established principle of law and precedents. 

Elements of African Customary 
Law of Contract 

3·Θ7· As would be expected, in a predominantly illiterate 

community, the requirement of writing was unknown to the African 

customary law of contract. The majority of contractual obligations 

were orally undertaken. In the event of a dispute, reliance was 

placed, not on a written scroll, but on the testimony of original 

witnesses who, according to traditional law must have been present 

at the instance of both contracting parties at the date and time of 

the contract. In Tswana customary law, most contracts must be 

evidenced by third parties (witnesses) though the absence of this 

requirement did not of necessity invalidate the contract. The 

importance of witnesses relates to the ease of adjudication of 

disputes arising from such contracts. According to Schapera, 

"it is done, rather, as an obvious and useful precaution in case 

of future dispute; the records show, for example, that a claim may 

73 
be rejected owing to lack of corroborative evidence."' In this 

connection, as much publicity as possible is given to the parties' 

rights and obligations. Elders and other members of the extended 

family or even the whole clan must be brought into the picture in 

anticipation of future litigation. 

70. Gluckman, Ideas and Procedures in African Customary Law, ρ·71· 

71. Id., p.72. 

72. See Ghai,"Customary Contracts and Transactions in Kenya" in 

(ed) U. Gluckman, Ideas and Procedures in African Customary 

Law, op. cit., p.334-· 

73. Schapera, "Contract in Tswana Law" in (ed) Gluckman, op. cit., 

p.320. 
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A legally enforceable promise normally gives rise to 

obligations and reciprocal rights. In a few cases, the requirement 

of consideration may be absent. Nevertheless, the parties incur 

74-
obligations since the traditional courts when seised of cases 

involving breach of contract vuuld apply natural law principles in 

75 their anxiety to do justice. It would appear that on the question 

of consideration as a necessary element in the formation of a 

contract, African traditional law has not achieved the consistency 

that applies to the enforcement of contracts in the superior courts 

of judicature. The Barotse consider the physical exchange of 

property as a necessary requirement. A mere promise is not 

enforceable though a man who is in breach of such promise may be 

severely reprimanded. 

In African customary law, executory contracts axe not 

looked upon with favour. This idea coincides with the African's 

insistence on good faith or as we have noted from Gluckman's view, 

uberrimae fidei. Unless there is visible evidence of one party 

having performed his side of a contract, the other party would 

incur no obligation to provide a quid pro quo. Executed 

77 

consideration i s crucial to make agreements binding. In t h i s 

connection, the common law concept of unjust enrichment would 

appear to be s imilar to the Africans' ins is tence on the requirement 

of executed consideration. Gluckman's observation that"Barotse 

law did not enforce executory contracts may be par t ly re la ted to 

the comparative unimportance of free contracts in indigenous Barotse 

l i f e . In the past, where a man entered into such a t ransact ion, 

there was also l i t t l e point in his seeking to evade fulf i lment. 

But th i s a t t i t u d e i s also consistent with the i r whole conception 

of what a t ransact ion i s , and with the remedies they provide for 
79 breach of a t r a n s a c t i o n . " ' 7 Furthermore, "the Barotse do not 

74. See Schapera, "Contract in Tswana Law" in (ed) Gluckman, 
op. c i t . , p.319· 

75. See Ghai, "Customary Contracts and Transactions in Kenya" іл 
(ed) Gluckman, op. c i t . , p.334-· 

76. See Gluckman, The Ideas in Barotse Jurisprudence, p.182. 
77· See Ghai, op. c i t . , pp.334-5. 

78. Ibid. 

79. Gluckman, The Ideas in Barotse Jurisprudence, p.182. 
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divide contracts into undertakings entered into by each party to 

do a particular thing for the other. I have never heard a court, 

or Barotse in discussion, formulate transactions in this way· 

They certainly do speak of agreement (tumelano) to barter, to enter 

into service, to arrange a marriage, and so forth, but they do not 

argue that a man who has promised to do something ought therefore 

to be compelled by the courts to do it or to pay damages. They 

condemn people who evade their promises but they do not consider 

promisors to be bound in law. In effect they assert, with the 

Romans, 'ex nuda pacta non oritur actio' (no action at law arises 

from a bare agreement." 

Other views expressed on this aspect of customary law of 

contract include those of Cory who is of the opinion that once a 

purchased ятПтяТ is transferred to the purchaser, the sale 

transaction can no longer be declared void unless there is 

overwhelming evidence of fraud, e.g. where the vendor has testified 

in the presence of witnesses to the genuineness of the object 

transferred. But it appears that under Sukuma law, "if a beast 

dies or becomes sick while awaiting transfer, the loss falls on the 

2 
buyer." Similarly, in Adat Law of Indonesia, "mere agreement in 

words does not obligate anyone to anything. This is accomplished 
O l 

only by the presentation of a small coin or some other object." 

80. Ibid. See also the views of Mr. Justice Coker of Nigeria: 

"A feature of the customary law of Nigeria is that it 

emphasizes the distinction between executed and executory 

contracts and the problem of execution as against formation. 

Customary law does not support that the real matter to be 

ascertained is the intention to take on oneself a legal 

obligation, whether it be described as causa or consideration 

or'drink' (as in Ghana)" - See (ed) Gluckman, op. cit., p.73· 

81. See, Cory, Sukuma Law and Custom, 1953, p.1*7 et seq. 

82. Id., p.197-

83. See Gluckman, op. cit., p.197· 
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In effect, there must Ъ such "a material binder" also found 

"in numerous customs (which) are based on the idea that the transfer 

of some tangible goods effects a desired connection between the 

84 
two persons at the time of transfer." 

It would seem from the foregoing that a conflict arises 

between the concept of the validity of the contract being determined 

by the physical transfer of the object of the contract and the 

concept of "social life as a process of uberrimae fidei". Gluckman 

resolves the dichotomy as follows: "A transfer of property is 

essential to create a legal obligation. But once an obligation is 

created, once a valid relationship is established, then it is 

uberrimae fidei. Each party is generally expected to look to his 

obligations rather than to his rights; the seller gives an extensive 

implied warranty. But the lack of property (of causa or consideration 

defined by material goods alone) to establish a vinculum .Iuris 

(nexus obligation) overrides the general demand for generous 

fulfilment before valid transactions are established." * Among 

fifi 
the Ewes of Ghana, Togo and Dahomey, the practice exists whereby 

the object which is subject-matter of a contract, more especially 

landed property, is transferred by reference to the soil of the 

land or the tying together of a couple of twigs as evidence of the 

transaction. A similar practice exists among some of the Akan 

tribes of ffest Africa, notably, Ivory Coast and the Ashanti of 

Ghana. 

In the apt observation of Prof. Hollemnn, "to the African 

m-ind as to ours, actions and deeds are more real than words. To see 

an action or thing is more acceptable than to hear about it. To 

hear that a title deed on a plot of land and house has been passed 

in your name may tell you that you have become the owner; the actual 

84-, See B. ter Haar, op. cit., pp.140 et seq. quoted in 

Gluckman, op. cit., p.197· 

85· Gluckman, The Ideas in Barotse Jurisprudence, p.184. 

86. Reference is to the customary transfer of land known 

as "Gbetsotso" among the Fekis of the Volta Region, Ghana. 
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possession of that document may make your sense of ownership more 

acute. But even this paper and description of your property (which 

suffices in our law to give you a title) is the mere abstraction 

of the real thing, i.e. to occupy the house itself, to potter about 

in your garden and to take some of your own soil in your hands. We 

can still appreciate the difference, but legally we have learnt to 

work with abstractions and be satisfied with them." ' Perhaps, the 

gravemen of the issues outlined is that though the concept of 

contractual obligation may have been sufficiently developed among 

the Tawana, the Barotse, the Kikuyu and the Akan, to mention only 

a few of the ethnic groups which are politically organised, the 

absence of the requirement of writing may have driven legal 

anthropologists to the conclusion that the absence of scraps of paper 

describing the property and bearing the signatures and seals of the 

fifi 
contracting parties is evidence of undeveloped principles. The 

importance of the notional or physical transfer of the object 

contracted for in African customary law has been found to be on all 

fours with early concepts in European systems of law. These 

practices in early Europe include "throwing a stick and handing 

89 
over a sod" ' to symbolize the transfer of a field or as Maitland 

87. See Holleman, Issues in African Law, Mouton, 1974·, Ρ·13· 

88. Ibid; Holleman observes: "Bantu law has not developed that 

far yet. As a rule Bantu-ownership in land is vested only 

through actual occupation and cultivation". See also 

Schapera, "Contracts in Tswana Law" in (ed) Gluckman, op. cit., 

ΡΡ·319 et seq. Ollenu - "Akan and Fante Law distinguishes 

between an agreement to enter into a contract and 

the contract itself " 

(See (ed) Gluckman, op. cit., p.74- et seq. 

89. Vinogradoff, "Transfer of Land in Old English Law" in 

Collected Papers, I (1923), I5O-I5I, in Gluckman, 

op. cit., p.198. 
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had stated, "without transfer of a thing, there is no transfer of 

a right" and that "the law of an earlier time required the change 

of possession on the one side or the other delivery or part delivery 

90 
of the goods, payment or part-payment of the price." 

In brief, African traditional laws of contract attach great 

importance to the requirement of obligations and therefore insist 

on executed consideration as a precondition for a completion of a 

consensus. Without a positive demonstration of the parties' 

intention to accept rights and undertake reciprocal obligations, 

no contract would he legally enforceable. The excuse for generalising 

on this aspect of the subject is that though variations may exist 

from tribe to tribe or as between clans, the requirement of 

demonstrating tbedr good faith, urges the parties to a contract to 

accept executed consideration as a normal course in the completion 

of contracts. 

3.88. In most African communities, the burden of bringing disgrace 

upon the extended family enjoins the individual to conduct his 

affairs with due circumspection. If he accepts obligations, he must 

see to it that they are creditably discharged. Thus, the concepts 

of warranty and unjust enrichment are implied in African customary 

law of contract. The vendor of an object who rests his offer on a 

defective title is under moral and social obligation to make good 

the loss sustained by an imprudent purchaser. As in Barotse law, 

the general principle in other tribal laws was that the seller is 

responsible to the buyer. If the seller had not a good title, the 

"true owner could reclaim his goods from the buyer and the seller 

had to recompence the buyer."" And in all probability, cognatic 

90. See Idaitland, "The Mystery of Seisin" in Collected 

Papers (1911), 377, 384 η - See also Gluckman, op. cit., 

pp.198 et seq. 

91. Gluckman, op. cit., p.176. 
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and agnatic relations alike would not hesitate to condemn a 

fraudulent vendor's action as theft. In most cases, an innocent 

vendor, that is to say, one who is unaware of the defectiveness of 

the object transferred, may not be condemned, though "he would have 

to replace the shoddy with sound goods or refund the goods or 

9·5 
money given to him.'" There is no doubt that all African systems 

recognise that in appropriate cases, the sale and transfer of 

goods must guarantee that the title is good and in the case of a 

defective title, the rightful owner can pursue goods and have them 

returned to him by the innocent but not necessarily imprudent 

°A 
purchaser. Ghai, Gluckman and Schapera are unanimous on the 

view that in African law, the rule would seem to be "caveat vendor." 

5.8?/· As stated already, the central theme of African customary 

law of contract is the enforcement of undertakings governed by 

the conception of good faith. Thus, the seller of goods must abide 

by prevailing prices within the community to which he belongs. 

Reliefs from overcharging are available to a purchaser and the 

95 
principle of restitution in appropriate instances may be enforced.

 x 

Generally, African law does not appear to find favour with 

the doctrine of limitation of actions. The maxim "A debt and a 

case never die"
7
 seems to be a characteristic of the customary 

law of contract of most of the ethnic groups studied. This is 

perhaps due to the fact that most disputes based on breach of 

contract stem from debt. 

Illegality is known to vitiate the terms of contracts 

concluded according to customary law. This again stems from the 

fundamental concept of good faith. Gluckman identifies the case 

9 2 . Ib id. 

9 3 . Ib id . 
94 . See Gluckman, Ideas and Procedures i n African 

Customary Law, p .76. 

95· See Gluckman, op. c i t . , pp.191-4·· 

96. I d . , p.195· See a l s o Schapera, op. c i t . , p.286 and 

the тішіНт "Meat r o t s but a case •ever r o t s " . 
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of the wife of easy virtue whose husband may lose oases instituted 

against several paramours of his adulterous wife but concluded that 

the maxim "in pari delicto potior est conditio defendentis" is 
an 

generally the rule. Thus, public policy and the burden of 

bringing disgrace upon his family and extended family may enjoin 

a husband to institute divorce proceedings without mentioning or 

seeking to demand damages from known paramours of his unfaithful wife. 

It is to be emphasized at this stage that in the African 

customary law of contract, problems of the validity of an offer 

or acceptance do not seem to arise having regard to the necessary 

requirement of the creation of rights and obligations as a result 

of the physical or notional transfer of the object or objects 

involved. 

With regard to capacity, the general rule is that children 

were incompetent to enter into contractual obligations without 

the consent of their parents. In most African societies, incapacity 

is brought to an end by marriage and a son who gets married before 

coming of age is considered to be competent to enter into contracts. 

Women were generally held to be incompetent to enter into contracts 

either in their own rights or on behalf of their husbands. Insanity 

япД drunkenness may disqualify a man from undertaking contractual 

obligations. After all, it is generally accepted, in African 

communities, that the drunken person is not to be taken seriously 

and the lunatic is not to be gone against in a court of law. 

Types of Contract in African Customary Law 

З.90. Various types of contract are known to African customary law. 

Commercial or trading transactions have been undertaken in most 

communities of Africa before the colonial era. Schapera has found 

that barter and sale have been practised by the Tswana who, like 

97· See Gluckman, op. cit., p.193. 
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their cousins in West and Central Africa, exchanged different 

98 
goods or commodities for one another and for other items. 

Commercial transactions have often given rise to borrowing 

and lending. Credit sales are also common in African communities. 

Part payment may Ъе accepted with an undertaking that final paymeit 

be made within a stipulated period of time. Breach of such 

undertakings often led to the lender demanding return of object lent. 

Failure to make restitution has given rise to another type of 

contract in African communities - mortgage or pledge. Unlike 

99 
Barotseland and other East and Central African communities, West 

African communities have been known to pledge or mortgage their 

properties as security for debt or some other contractual obligation. 

Landed property and personal property - jewelry and other chattels -

have passed from borrower to lender as security. 

Under African customary law, though a man may be vicariously 

liable for his children's delicts or contractual obligations, the 

same is not true in the case of his servants. According to 

Gluckman, "in Barotse law, an agent does not establish any obligation 

between his principal and the man he deals with on his principal's 

behalf; and correspondingly, a man is not responsible for the 

delicts of his servants, although he is responsible for the wrongful 

acts of his children." Among the Ifugao of the Phillipines, agents 

98. See Schapera, op. cit., p.242. See also Ghai, "Customary 

Contracts and Transactions in Kenya" (ed) Gluckman, p.338. 

Ghai has observed that 25% of all civil cases in Kenya 

are cases involving debt arising either out of customary 

dealings in cattle, etc. or credit system which has always 

been known to the customary law. 

99. See Gluckman, op. cit., p.189: " Barotse did not 

mortgage or pledge land in return for money or lease 

land for rent. And they did not pledge chattels or 

have any suretyship." 

1. Id., p.189. 
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2 Ъ 

do not bind their principals , a view equally shared by Epstein. 

In West Africa, the customary law of vicarious liability is fairly 

well developed though agency contracts would appear to be of 

recent development as a result of European contracts. Ghai, 

however, has recorded cases which amount to agency contracts in 

Kenya and notes that the agent falls out, once the transaction for 
ц. 

which he was employed is complete. 

One of the areas in which the customary law of contract 

has been highly developed is obviously in the field of real 

property. Well defined tranditional land transactions and rules 

about the conveyance of land have been found in most African 

communities. While tenancies have been basically gratuitous in 

some communities, in others, there must be the element of 

consideration. All systems seem to have accepted the concept of 

the tenant's incompetence to alienate a leasehold. Furthermore, 

in appropriate cases, the tenant may be evicted without the landlord 

satisfying the requirement of paying him compensation. Invariably, 

such cases may have arisen from an act of the tenant which 

displeases the landlord. In modern times, however, compensation 

may be paid in recognition of development of the property by the 
7 

tenant.' 

2. See Barton, Ifugao Law (1919), p.4-2. 

3. See Epstein, Judicial Technique and the Judicial 

Process (I954), pp.326-27. 

4. See Ghai, "Customary Contracts and Transactions in 

Kenya"in (ed) Glue Irma π, op. cit., p.338. 

5· See Ghai, op. cit., pp.337· 

6. See Bentsi-Enchill, op. cit., pp.393-399. 

7· See the interesting case recorded by Ghai among the Luo 

of Kenya: Court of Review held that according to Luo 

customary law of contract, a tenant cannot be evicted 

except for good cause, e.g. misbehaviour - planting 

trees without the owner's consent and regarding the 

land as his. See Ghai, op. cit., p.337·· 
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In response to the money economy and the impact of 

colonialism, ad hoc individual contracts have developed but they 

still retain their traditional characteristics. One such type 

of contract is bailment. It is still the practice to leave one's 

animal in the care of another in the letter's ranch for a night 

α 

or a few days. In some African communities, money is advanced 

by the bailor to the bailee for the purchase of cattle to be kept 

by the latter until the bailor takes possession. The traditional 

rules relating to ownership, rights and obligations of the bailor 

and bailee are still observed in these communities. 

It is perhaps worthy of note that each transaction in 

the African customary law of contract "is regarded as a specific 

complex of rights and obligations, and there is no general model 

of contract, which is not surprising, since the Homans failed to 

attain a general theory of contract even in their later 

jurisprudence and in England only in the fifteenth century did 
q 

a general remedy for breach of agreement begin to be supplied." 

Remedies 

З.91· When we turn to the enforcement of remedies for breach of 

contract in African customary law, it would be found that a serious 

lacuna exists here. This may perhaps be due to the fact that unlike 

the Western systems of law, African customary law has not been 

overloaded with widespread breaches. Again, this is accounted for 

by the concept of good faith which under customary law has been 

religiously adhered to by most parties to a contract. 

The equitable remedy of specific performance is unknown 

10 
to most systems of African law though in communi ties where the 

legal deterrent against malfeasance, misfeasance or non-feasance 

8. Kenya (See Ghai, p.338) and in some West African communi ties, 

e.g. the Dagomba and the Tallensi of Ghana. 

9. See Gluckman, op. cit., p.176. 

10. See Ghai, op. cit., p.3^3· See also ІЫк, "The Customary 

Law of Wrongs and Injuries in Malawi" in (ed) Gluckman, 

op. cit., p.308. 
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is pronounced, one cannot altogether rule out specific performance 

of a sort. In labour and service contracts, the easiest mode of 

remedying a breach is to insist that the labourer or servant 

discharge his obligations under the contract. 

It would appear from the foregoing that the remedy of 

consequential damages in the sense that the party in breach must 

be made to restore the status quo, stricto sensu is equally absent 

from the customary law of contract. This, of course, must not be 

taken as a complete absence of minor punitive measures which may 

be imposed on a defaulting party through the intervention of the 

chieftain or some other clan elder statesman. 

Conceptions in the Law of Contract 

З.92. Conceptions which are noticeable in the customary contracts 

of systems investigated may bear evidence of general application 

in other communities. Thus, though in their entirety, the 

principles derived from studies based on Tswana law or Barotse law 

may not necessarily tally with developments elsewhere in their 

material particulars, it is submitted that contract forms an 

essential part of the customary law of all African communities. 

The conceptions that are summarised herein could be found to be 

of general application subject to minor variations here and there 

in view of the peculiar circumstances of a given community. 

Basically, contract in African customary law dovetails with 

a notion of continuing relationships. Such relationships are 

extraneous to family relationships and are epitomised by the 

concept of blood brotherhood in East and Central African communities. 

It becomes functionally similar to the relationship that often 

develops in Western Europe and elsewhere between business 

associates or partners. The guiding principle is confidence and 

mutual reliance on the fidelity of the associates. 
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The concept of consent is an important element in customary 

contracts. Executory contracts appear to be viewed with disfavour 

and are contrary to the notion of uberrimae fldei which is the 

basis of executed contracts. 

In African law, a few formalities are enough for the 

completion of a contract. The important concept here to note is 

that the substance of the agreement and the possibility of 

performance are of greater import than form and ceremony. But 

contractual obligations must be undertaken and reciprocal rights 

accepted in the presence of witnesses who may provide evidence in 

the event of a future litigation. As a rule, the whole family -

immediate and extended - are brought into the picture. In 

appropriate cases such as conveyance of landed property, a whole 

clan may have to be informed and perhaps, their consent obtained. 

In all African communities, special contracts, e.g. marriages 

which involve two or more families require the performance of 

special ceremonies. The same is true with the соп еуалсе of landed 

property. 

With regard to capacity, the general practice is that 

infants ann women cannot undertake any contractual obligation 

without the consent of father or husband respectively. Insaned 

persons or drunken persons cannot seriously enter into any parley 

leading to the completion of contracts with other parties. Parents 

are vicariously liable for the delicts of their infant children. 

In most communities, matrimony brings to an end the infancy of the 

male spouse and competence automatically takes the place of 

incapacity. 

Mistake does not always constitute an element of vitiating 

customary contracts. "Customary law has great capacity for 

11 
reviewing contractual situations." Thus, where the parties to a 

contract have acted under an illusion or some other circumstance 

11. See Ghai, op. cit., p.34-0. 



- 273 -

which, under '.ïestern systems of law would operate to nullify the 

contract аЪ initio, customary law provides for a review. 

Allegations of "non pactum" based on duress or misrepresentation 

are, as a rule, rare in African customary law of contract. 

Customary law seems greatly concerned to establish what belongs 

to whom and to restore it to him; "in pari delicto potior est 

conditio defendentis" does not seem to be compatible with this 

. 12 
aim. 

A contract is completed when some object has been wholly 

or partially transferred or when some act has been done or service 

rendered. With regard to a contract of sale or in the olden days, 

barter, the purchaser was in a strong position after payment. Thus, 

delivery simpliciter, without more does not of necessity transfer 

title. Payment must be effected in order to make the transaction 

an executed contract. Credits and payment by instalments are known 

to customary law. A final instalment places the seal of 

enforceability on the contract as a whole. 

Of the various types of contract studied in African 

customary law, debt, bailment, herding, sale and landed transactions 

are known to have developed principles which cannot be ignored. 

Commercial transactions have been known to Africans before their 

contacte with Europeans. The Africans' insistence on the notion 

of a quid pro quo in barter contracts, perhaps the oldest form 

of sale underscores the existence in the Africans' mind of honesty 

and fairplay in business relationships. 

In contracts of bailment and similar transactions, the 

bailee is under obligation to preserve the original quality and/or 

quantum of object(e) bailed. In case of proven negligence, the 

bailee may be held responsible for loss of, or damage to the 

object bailed. The African accepts the act of God or other 

unforseen contigencies as extenuating factors in cases of loss 

or such damage. Since all parties to such transactions may most 

12. Ibid. 
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probably be living in close proximity, immediate notice of loss 

or damage is considered essential. 

With regard to the problem of privity, it appears to be 

generally accepted that a third party who is a beneficiary under 

a contract may sue successfully. 

In place of the award of special damages to persons who 

suffer special loss arising from another's breach of contract, 

special penalties are often inflicted. 

The most important issue which perhaps faces us in the 

study of African customary law of contract is not in how far the 

African's notion of contract conforms to or falls short of Western 

European standards, requirements and classifications, but what 

it really is. In this connection, the functional aspects of 

these transactions are of greater import than form and ceremony. 

If the thesis that there are varying common principles in 

each system of African customary law be accepted then it must also 

be emphasized that the basis of the African's notion of sanctity 

of contract is his concept of the inviolability of obligations. 

Principles of Injury, Liability and Hesponsibility 
In African Customaту Law 

3·93· An understanding of the concepts of injury or wrongs, 

liability and responsibility is crucial to an understanding of the 

systems of traditional African law. In order to appreciate these 

principles, we must beware of attempts to define wrongs in terms 

of Western ideas only. In appropriate cases, comparison of the 

principles of African, customary law with principles of other legal 

systems may even help to understand better the latter, which to 

a certain extent, have been shrouded in mystery. Furthermore, 

we can understand the rationale behind wrongs and remedies in 

African communities by relating our inquiry to the structure - social 

ηuri economic - of the communities we study. Thus, it is important 

to observe that the laws of agrarian communities tend to be similar, 
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and, in a few cases, identical. The legal principles of coastal 

communities have proved to lean heavily on concepts derived from 

fishing and related industries. The laws of the Barotse, the 

Azande or the Kikuyu who are ell agrarian communities in East 

Africa have proved to be similar in substance to the systems in 

practice amongst their agrarian cousins of West Africa. In this 

connection, it is submitted that the principles of injury, 

liability and responsibility, subject to minor variations here and 

there, are substantially the same amongst most African communities. 

It is also noteworthy that in examining these principles in their 

material particulars, consideration has to be given to the nature 

of each community, that is to say, whether such a community is 

patrilineal or matrilineal. The foregoing do figure appreciably 

in legal wrongs but are of greater import in matters concerning 

succession. 

The correspondence of economic structure with legal 

development is seen throughout all human communities. This could 

be seen as the reasoning behind the warning in this study that the 

"pigeon-hole" approach to wrongs as civil or criminal, contractual 

or tortious, etc. has proved to complicate issues in the study of 

African customary law. It is the substance of this thesis that 

though distinctions do exist in categories of wrongs in African 

customary law, the boundaries are not rigidly demarcated. Thus, 

it is not unusual to find that a breach of contract often gives 

rise to wrongs which are both civil and criminal or contractual 

and tortious according to traditional concepts. The distinction 

between civil and criminal acts is very much blurred. The 

categorisation of wrongs as we now know it, began during the 

colonial era when traditional Jurisdiction was stripped of some 

of the more serious wrongs which in course of time were consigned 

to the exclusive jurisdiction of the High Courts. 
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3.94·· Basically, most wrongs in African communities stem from 

the direct application of violence by one person to another, breach 

of status, trespass to land or breach of fishing rights. Thus 

murder, culpable homicide, attempted murder; adultery, rape, 

attempted rape, elopement, tresspass to land or to fishing creeks, 

13 
are wrongs which are well known to the customary law. The 

descriptions that most anthropologists have undertaken have been of 

historical interest, but some of the real principles which are of 

interest have been woefully skirted by some of them. Though in 

the traditional systems, we need not draw distinctions between 

14-
wrongs as civil or criminal, it must be emphasized that the nature 

of a wrong, e.g. murder or grievous bodily harm has been a 

15 
determining factor in the choice of an appropriate forum ' for 

adjudication. 

It has been noticed that some authorities imply rather than 

explicitly state that mental injury is not an aspect of the wrongs 

recognised by traditional law. Nevertheless, if it is considered 

1fi 
that defamation, obscene abuse and injurious falsehood have been 

the bases of some litigation before the traditional courts, the above 

misconception could be summarily disposed of. Such wrongs are 

17 
actionable if found to be untrue. ' 

Among wrongs against the individual, are cases of wrongful 

dismissal. In each case, the principle of the customary law is 

comparable to the principle of unjust enrichment. And the landlord 

who seeks to take undue advantage of his position to the detriment 

of a subordinate will be called upon by the traditional authorities 

18 
to re-establish the status quo ante. 

13. See I. Schapera, op. cit., p.257· See also Gluckman, The 

Ideas in Barotse Jurisprudence, pp.216-7. 

14-. See, J.O. Ibik, "The Customary Law of '.Vrongs and Injuries 

in Malawi, (ed) Gluckman, op. cit., pp.305 et seq; see also 

Gluckman, The Ideas in Barotse Jurisprudence, pp.66 et seq. 

15. See Epstein, Injury and Liability in African Customary Law 

in Zambia in (ed) Gluckman, op. cit., p.299-

1Θ. See Schapera, op. cit., pp.257-258. 

17. Ibid. 

18. See Ibik, The Customary Law of Wrongs and Injuries in Malawi, 
in (ed) Gluckman, op. cit., p.308. 
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As we have stated, matters involving direct application of 

physical violence have been effectively adjudicated upon by the 

traditional authorities. Rape, abduction and other wrongs in that 

category have been dealt with and compensation paid to the injured 

party. Here again, is discernible the partial fusion of criminal 

19 and civil wrongs. J But it would appear that cases of violence 

resulting in death are matters which are considered so serious that 

the "State" personified by the most senior Chief and his elders 

20 alone have jurisdiction. On issues of violence, the principle 

which is universally applicable amongst most African communities 

is that "he who resorts to violence, even in the defence of his 

legitimate interests does so at his peril since the consequence 

of his act may well be the maiming or most heinous of all, the 

21 complete physical destruction of another person." 

In most African communities, wrongs involving either injury 

to the person or his reputation are visited with fines or 

compensation. Part of the compensation in appropriate cases goes 

to the Chief and his collaborators. "The award of compensation for 

damages suffered to the person is one of the most basic and 

22 distinctive principles of African customary law." Furthermore, 

" the aims of an African court are seen as being as much 

redresaive as penal. The judge should be as much concerned with 

the nature of the damage sustained as with wrongful acts as such, 

and this has its roots in assumptions about the human person 

23 as a whole being." 

The courts in the traditional African society are the most 

tolerant and would take pains to examine all intricate issues in 

order to eliminate the possibility of further litigation. 

19. See Epstein, Injury and Liability in African Customary Law 

in Zambia, in (ed) Gluckman, op. cit., pp.297-298. 

20. Ibid. 

21. Id., p.299. 

22. Ibid. 

23. Id., p.300. 
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"Thus, where a man has sustained physical injuries, there is a 

reluctance to hear his case until the wounds have fully healed 

" Similarly, it is the traditional practice among 

certain communi ties in West Africa, notably Ghana, to defer the 

adjudication of disputes relating to seduction resulting in 

pxegnancy until after the ЪаЪу is delivered. The idea here is 

that a premature promotion of litigation in such cases might give 

rise to further litigation, should the expectant mother die in 

course of the pregnancy. 

Since there is no rigid distinction between the various 

wrongs recognised amongst African communities, it is possible to 

range wrongs and injuries from situations where liability and 

25 
responsibility are absolute. ' Nevertheless, in certain cases, 

liability or responsibility may be imputed to motive. This, 

deliberation may be a determining factor in the imposition of a 

fine or award of compensation. Drunkenness or provocation may 

26 
be pleaded in mitigation of a wrongful act. Therefore, the 

notion that mens rea is not a criterion for determining culpability 

in traditional law seems to be erroneous and must not be entertained. 

3.95· In most traditional communities, the individual is primarily 

held responsible for his wrongs. Among the Ewes of West Africa, a 

child may be pledged in order to raise a loan for the liquidation 

of a debt. The same child could be ostracised if he persistently 

acted in a manner as to bring disgrace upon the family. This brings 

us to the concept of group responsibility. Mugerwa has argued 

convincingly that group responsibility in African customary law is 

on all fours with State responsibility in more sophisticated societies. 

In his opinion, when a Western European State adopts the wrongful act 

24. Ibid. 

25. Gluckman, The Ideas in Barotse Jurisprudence, p.231. 

26. See Gluckman, op. cit., p.233· 
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of its citizens engaged in security and intelligence services, 

it is doing precisely what customary law does in visiting upon 

the group the consequences of the individual's wrongful act. 

Mugerwa concludes that "individual responsibility seems to be 

universal among human beings -end flourishes most in those societies 

where the group's supreme authority does not need to appeal to 

27 

kinship ties or clothe the act with the aura of group importance." ' 

Liability and responsibility are basically individual. But on 

account of the closeness of kinship ties in African communities, 

the delictual acts of an individual may in appropriate cases give 

rise to a transfer of responsibility to the extended family or 

clan of which the offending individual is a member. 

Group responsibility must be distinguished from vicarious 

liability, a concept which is also recognised by African customary 

law. Injuries caused by one's child, dog or livestock to another's 

property are considered the responsibility of the parents of the 

child or owner of livestock as the case may be. The landlord or 

factor \dio employs the services of a labourer on annual basis could 
28 

be held responsible for the delictual acts of his labourer. 

It is necessary to note that in most African communities 

"the law of wrongs starts from the fact that damage has occurred 

and damage has to be redressed; and the регбоп responsible must 

29 
make amends." Furthermore, "the law imposes a duty on all not to 

harm their fellows; the injured does not have to demonstrate that 

30 
the other party owed him a specific duty in those circumstances." 

27. See P.J. Nkambo Mugerwa, "Status, Responsibility and 

Liability: A Comparative Study of two Types of Society 

in Uganda", in (ed) Gluckman, op. cit., p.280. See also 

Dr. Fiawoo, "The Fifth Landing Stage," a dramatisation 

of individual responsibility and liability among ancient 

Anlo communities of West Africa. 

28. Ibik, op. cit., pp.312-ЗІЗ. 

29. Gluckman, The Ideas in Barotse Jurisprudence, p.232. 

30. Ibid. 
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Since the emphasis is on duty rather than right, the injured party 

does not have to establish his right to bring an action. The duty 

here is similar to the duty of care owed to one's neighbour in 

31 
English Law. In customary law, "the emphasis is on duty rather 

than right." Flowing from the foregoing are defences such as 

Act of God, contributory or part responsibility. An African Court 

would admit every available evidence in an effort to establish 

responsibility and liability. The primary aim of such a court 

is to assuage the injured party and restore the social equilibrium. 

The law of wrongs and responsibility therefore have given 

rise to principles which are highlighted by maxims. These maxims 

are based on the past performance of the traditional courts. 

Therefore, the maxims are the outcome of the jurisprudence of the 

courts. Jurisprudence in this context must be distinguished from 

the science of law. But even so, since the precedents of the 

traditional courts stem from careful examination of the circumstances 

of each case, we are bound to conclude that African customary law, 

like all other systems of law, has its scientific basis and the 

past performance of the courts are jealously recognised and guarded 

by courts seised of similar cases. 

32 

In his latest work, Professor Holleman has observed: 

"There is no African jurisprudence, no systematization of legal 

institutions, not even a clear distinction between what we term 

civil and criminal lav;. You will find no tribal African, however 

intelligent or experienced, who can even venture to give you a 

systematic and critical exposition of a particular legal subject, 

let alone a review of the salient principles of classifications of 

the law of his people. He may quote a number of legal maxima and 

31. See the English case, Donoghue v. Stevenson (1932) A.C. 562 

147 L.T. 281; 101 L.J.P.С 119; 48 T.L.H. 494; 76 S.J. 396. 

See also the Ghanaian case, Apenteng and Others V, Bank of 

West Africa Ltd. and Others (1961), G.L.R. 196. 

32. Holleman, Issues in African Law, (1974), Mouton. But see 

the Ghanaian case, Asseh v. Anto (1961), G.L.R. 103 S.C. 

and the relevance of the maxim: "quicquid plantaur solo solo 

cedit." See also note 96 supra. 
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present these as if they were strict legal définitions, rigid 

rules of law. But when it comes to actual practice it becomes 

evident that these maxims are too generalised or too vague to 

permit strict interpretation." ' The one single problem which has 

inhibited the development of customary law is the absence of written 

records. Nevertheless, African traditional Jurists have been the 

ones who have provided material for publication by legal anthropologists 

They have also confounded the research student in providing facts 

and figures in support of information handed out to the latter. It 

is these facts and the reasons behind them which have led to the 

anthropologists' formulation of the principles of customary law. 

The jurisprudence (using the term in the sense of the science of 

law or legal theory), resides in the rationale behind the decisions 

of the courts. These are often highlighted by maxims which have 

chrystallised into a body of substantive law. Perhaps, Professor 

Holleman's pronouncement would be tenable, were it limited to the 

absence of recorded legal theory. For, as stated earlier, an 

African customary court does not act in vacuo; it examines and sifts 

all relevant material in course of the adjudication of a dispute, 

the primary purpose of which is to assuage an injured party and 

the establishment of the status quo ante. African customary law is 

richly endowed with a formidable system of jurisprudence - legal 

theory and case law. 

Epstein has correctly observed that the basis of the customary 

law of wrongs, liability and responsibility is reason. Thus, in the 

African's view, if a man acted reasonably, he would not indulge in 

acts of violence or upset the social equilibrium of the community 

of which he is a member. Epstein observes: "If my present 

argument is valid that the concept of injury is bound up with 

assumptions about the nature of the human person, then I think we 

can see why the reasonable man should assume such importance in 

African legal thought since as I pointed out earlier, reason is 
34 seen as one of the defining characteristics of the human being."^ 

33· Holleman, op. cit., p.13· 

34. Epstein, (ed) Gluckman, op. cit., p.302. See also 

Gluckman, The Ideas in Barotse Jurisprudence, 1972. 
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Hence, the notion of injury in African customary law is rooted 

in the group's concern to protect the integrity and social 

security of the individual. Consequently, the African traditional 

courts direct their deliberations and decisions to the wrongful 

act and its consequences. It is important to note that in view of 

the foregoing, it would be an exercise in futility were the attempt 

be made to "erect a general theory of absolute liability in tribal 

law."
55 

Procedure In The Traditional Courts 

3.96· The majority of cases involving the various wrongful acts 

outlined are initiated by the injured party at the extended family 

level. Relatives of the complainant and the alleged offender at 

this level try to settle the matter out of court and thus preclude 

the possibility of the imposition of heavy fines or any other form 

of punishment or compensation which may leave permanent scars and 

strained relationships. In this way, the majority of conflicts 

are settled by customary arbitration. The finding of such arbitration 

courts have been known to be legally binding. Notwithstanding the 

absence of formalism, as is found in Ashanti and other tribal 

law, the parties involved are under obligation not to resile from 

the decision of the group. Appeals may lie to a higher traditional 

court which is invariably presided over by a minor chieftain of 

the tribe. 

In most tribes, there are village courts apart from the 

family groups. The courts exercise jurisdiction in conformity 

with the hierarchy of the traditional authorities. Thus, the very 

eerious cases involving substantial loss of property or homicide, 

etc. are referred to the more senior chieftains whose courts 

exercise both original and appellate jurisdiction. Customary law is 

35· Epstein, op. cit., p.303. 

36. See Gluckman, The Ideas in Barotse Jurisprudence, ρ.3· 
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no respecter of status. The chief or headman himself can be tried 

for wrong-doing and if found guilty or liable, may be removed from 

office or asked to compensate an Injured party. ' In such instances, 

the forum conveniens is invariably the Court of the Paramount Chief 

or a senior divisional chief. In Schapera's view, this is "partly 

out of courtesy and partly out of common sense in the knowledge 

that an appeal is sure to be made", il' the court of first instance 

were a court other than that of the head chief. In the former 

days, the final court of appeal in any customary system was that of 

the most senior chief of the tribe. 

Membership of a traditional court varies from clan to clan. 

Nevertheless, as a general rule, membership is determined in 

accordance with the status of the chief or headman who is seised of 

the case at issue. In Tswana law and amongst the ¿kans, Adangme 

and Ewes of West Africa, every man in the family or clan qualifies 

to sit at a trial. In West Africa, amongst whose tribes women have 

been liberated for a long while, they may be summoned to participate 

in such trials which form part of the regular family system. In 

effect, the Chief or headman is assisted by senior members of the 

family. In addition to their good reputation and sagacity, most of 

the Chief's collaborators are men knowledgeable in traditional law 

and whose experience enables them to quote the substantive law 

and apply the appropriate case law to each case. In some other 

communities, the assessors or judges may be drawn from the "ranks 

of the Chief's political advisers but may include other men as well 

who, because of their knowledge of tribal law or conspicuous ability 

and shrewdness in dealing with cases, gradually work themselves 

40 into prominence." 

37· See Schapera, op. cit., p.282. 

38. Ibid. 

39· Schapera, op. cit., pp.280 et seq. Schapera has observed 
that "these assessors are known as his 'remembrancers'... 
since it is their special function to remind him of the 
law and to quote judicial precedents." P.281. 

40. This applies to Tswana Law and Barotse Jurisprudence. 
See Schapera, op. cit., p.282 and Gluckman, op. cit., 
pp.3 et seq. These offer an illuminating contrast to 
Prof. Holleman's views on African Jurisprudence - see 
note 74 supra. 



284 -

A traditional court becomes seised of a case after a 

complainant has lodged his grievances in the presence of the chief 

and a few of his elders. The defendant must be summoned immediately 

at the instance of the Chief or headman. No trial is held until the 

parties have been duly notified and members of their respective 

immediate and extended families alerted. In traditional law, it 

appears time does not run against the State and a case which has 

been initiated may be revived after the alleged wrongdoer has been 

notified years after the original complaint had been lodged. 

Generally, the traditional courts act promptly and most disputes 

are settled within the shortest possible time. During the actual 

trial, the complainant or plaintiff has the right to open his case. 

It is a well established principle in customary law that each party 

must be allowed to have his fair say and such a party may not be 

41 called to order in the midst of his statement of claim. 

Furthermore, it is a cardinal concept of traditional 

adjective law that the parties' issues must be corroborated by 

witnesses properly subpoenaed through the courts. Most of the 

evidence that may carry weight at a trial before the customary 

42 court is direct though in a few cases, hearsay and circumstantial 

evidence may be admissible. No man may be condemned without his 

having been given the opportunity to speak and be supported by his 

witnesses. 

A crucial stage of the trial of a case is what one may 

aptly describe as the inquisitorial stage. This involves the 

combination of cross examination and a thorough research into all 

the circumstances of the case. As stated already, the aim of the 

41. See Schapera, op. cit., p.288. 

42. Hearsay evidence though accepted in the customary courts 

is not given much weight - hence the requirement that 

witnesses must be present during the conclusion of all 

legally-binding agreements - see Schapera, op. cit., p.288. 
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court is to do justice and it will consequently spare no effort to 

see to it that this is effectively carried out. The case of the 

complainant is discussed at length alongside the defendant's 

deposition and the evidence of the witnesses of both parties. Lies 

and perjured statements axe discounted and dishonest witnesses may

be punished, invariably by the imposition of fines (sheep or other 

livestock) and or drinks. At the end of the trial, the Chief or 

headman sums up the case and assessors are appointed and enjoined 

to leave the court and submit their verdict after protracted 

deliberations. Again, the aim that the adjudication of the case 

must promote social equilibrium is not ignored. Finally, the 

verdict is announced. Invariably, after the imposition of a fine, 

the parties are advised by the Chief or headman and hie 

collaborators in a bid to eradicate further vexatious litigation. 

Appeals are discouraged but a recalcitrant party must not be barred 

from exercising his right to appeal to the court of a more senior 

chief or headman. The verdict of any customary court constitutes 

the opinion of that court which cannot be flouted or overruled 

by any member of the court, the Chief or headman. 

In the event of an appeal against the findings of the court 

of first instance, the decision of that court stands suspended. 

This is equivalent to a stay of execution in the English Courts. 

When an appeal has been properly lodged before a senior chieftain, 

he sends for his advisers and the Chief or headman and their 

collaborators who were assessors at the lower court. These would 

present their reasons for coming to the decision they reached. 

This procedure has not been appreciated by some text-writers who 

contend that once an appeal was allowed, the members of the court 

of first instance should have nothing further to do with the case. 

But it would be appreciated that in a traditional set up where 

there was no record of the trial, the only procedure left for the 

4-3· Schapera, op. cit., pp.288 et eeq. 

Ш. Ibid. 
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lower court to brief the appellate court is to orally inform the 

latter and apprise it of the statements, demeanours, etc. of the 

parties during the trial at the lower court. Nevertheless, an 

appeal usually has the effect of a retrial. The procedure followed 

by the appellate courts is similar to that of the lower courts. 

The judgment may be confirmed or reversed. It is interesting to 

note that in the traditional system as in other sophisticated 

systems " once a case has been settled, it cannot be reopened, 

if the injury turns out to be more serious than was at first 

suspected and here again the question of reversibility is relevant." 

It is submitted that the concept highlighted here is on all fours 

with the principle of res judicata to which we have adverted in 

46 extenso. 

Other Systems of Law 

3.97· To a large extent, the tests which have been suggested in 

the past for determining the "general principles" have coincided 

with the principles of the best known legal systems. The available 

literature seems to have overlooked some legal principles which, in 

so far as international law is concerned, may in a large measure 

represent the conscience of a section of the international community. 

It has been said, paradoxically but aptly, of Justinian's 

compilation that "the greatest codification of law that the world 

has known was never the law of any State at any time". There is 

no doubt that the legal systems derived from Roman Law would 

remain an indispensable source of the "general principles." 

Nevertheless, in the light of the current composition of the 

international community, it is submitted that the limitation of 

"general principles" to civil and common law principles may be seen 

as a temporary and ad hoc approach to the problem. 

4-5· Schapera, op. cit., p.300. 

46. See para. 3·71 supra et seq. 

47. See J. Duncan M. Derrett (ed), An Introduction To Legal 

Systems, London (1968), p.26. 
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From the conclusions of the sole Arbitrator in the 

48 
Abu Dhabi case, we noted that in the absence of an express 

reference, a contract may be regarded as internationalised if it 

is rooted in the "general principles". In these circumstances 

and on the basis of the denial of law to the State of Abu Dhabi 

at the time, the problem arises of ascertaining the nature of 

transactions based on religious legal systems. It is hardly 

necessary to say of Homan Law that much of the law was unwritten 

for a considerable length of time and that the responsibility 

of interpreting the law devolved on the pontiffs. "While the 

early association with religion no doubt in part, at least 

contributed to the traditional Homan respect for law, it must 

also be noted that like everything else about them, the State 

religion of the Romans was practical and priesthoods usually went 

49 
with political authority."

 J
 No wonder, Julius Caesar was himself 

50 
at one time, Pontifex Maximus or Chief Priest.-^ 

Jewish law, like all other legal systems based on religion 

is an "all-embracing body of religious duties regulating all 

51 
aspects of Jewish life."^ Marriage and divorce and status 

generally have their principles inextricably mixed with Jewish 

faith which "comprises on an equal footing, norms or worship and 

ritual, rules of private and social behaviour and laws which are 

52 
nowadays enforced by the courts." 

Nor is Islamic law or Hindu law an exception. The former, 

since its advent in early seventh century, has undergone a rather 

chequered but resilient career. The original task assumed by 

Muslim jurisprudence was the ascertainment of the law of Allah 

within the context of Muslim society. Legal scholarship was 

gradually developed into a doctrine - a corpus and by the tenth 

48. See para. 3.7^ supra. 

49. See J.A.C. Thomas, "Roman Law" in Derrett (ed), op. cit.,p.. 

50. Ibid. 

51. See Ze'ev W. Falk, "Jewish Law" in Derrett (ed), op. cit. ρ 

52. Ibid. 
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century, "tlie Sharia had achieved a definitive formulation in 

legal manuals composed by individual jurists.""'^ Thus, it would 

be conceded that Islamic law, liie Roman law, emerged from a 

protracted period of stagnation and thereafter adapted the 

principles established by earliest Muslim lawyers "whose aim was 

to relate the dictates of the divine will to their own social 

54 environment", thus ensuring the survival of the doctrine of 

Sharia in the present-day system of Islamic law. 

Hindu law which ia as old as the Indian civilisation today 

regulates the mode of life of a variety of people ranging in 

"race and intellect from the geographically most remote and the 

historically most backward to the world's most adaptable and 

sophisticated people."·75 Some of the characteristics of Hindu 

law which are found in all other religious legal systems and to 

some extent customary law, are respect for elders, mercy, charity 

and good government. These principles are enshrined in the 

inscriptions of Asoka, the Emperor. The fundamental rules of 

Hindu law and their spiritual connections are found in texts 

which are dated between 500 B.C. and 200 A.D. It is of interest 

to note that interpretation and construction are clearly as vital 

an art now as the rules of law themselves in which India has a very 

long experience. According to Derrett, "it was argued plausibly 

that the traditional rules of interpretation of texts resembled the 

English aids to construction of statutes and documents" and "it 

would be odd if some common ground were not covered even though 

the material to be construed was so different."'' 

53. See N.J. Coulsen, Islamic Law, Derrett (ed), op. cit., 

pp.54-79, at p.54. See also Schacht, The Origins of 

Mohammedan Jurisprudence (1950); lyzee, Outlines of 

Mohammedan Law, 2nd. ed. (1955)· 

54. Derrett, op. cit., p.79· 

55. Ibid. 

56. Derrett, op. cit., pp.89-90. See also David and Brierley, 

Major Legal Systems in the World Today (1968), Part 4, 

Title I (Chapter II), Adaptation of Modern Law to the Modern 

World, Id., Title II (Chapter I), Law of the Hindu Community. 
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Conclusione - I 

3.98. As we have seen from the preceding pages, all the systems 

of law considered have been derived from ancient customs and practices 

which, because they are in a continuous state of development and change, 

are bound to conform to the needs and idiosyncracies of the 

communities whose modes of life are regulated thereby. Reference has 

been made to different attitudes to the content and form of the less 

known systems of law, especially customary or traditional law which 

has been considered as something less than law owing to the wrongful 

application of criteria which are alien to the systems considered. 

It is submitted that in the same way as international legal situations 

differ from municipal situations, those legal systems based on 

religion and ritual or ancestral worship evince contrasts to those 

systems which are derived from non-religious sources. It is further 

57 
submitted that Lord Asquith's conclusion in the Abu Dhabi case^' 
leaves much to be desired. 

Law often is said to take no account of differences in human 

beings or the citizens of a State. On this analogy alone, an 

erroneous deduction may be made in respect of international law 

leading to the conclusion that like municipal law, it takes no account 

of differences in States. It is correct that in the modern world, 

where many of the industrialized countries have taken to the welfare 

state, the law invariably takes into account the different 

circumstances of the citizens of the State. Thus, the grant of 

social security benefits and the award of unemployment benefits would 

normally take into account differences that exist in the circumstances 

of various grades of beneficiaries. But there are fundamental 

tenets with which all beneficiaries must conform. There is on the 

whole a uniformity of approach and a basically accepted line of 

action in given situations. 

57· See para. 3·74· supra. 
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The same is not true of States. On the international plane, 

States have different interests and are prone to react differently to 

given situations within the framework of the present principles of 

international law. These principles are often seen from different 

perspectives by all States - "civilised" or "semi-barbarous". 

In the opinion of W.E. Holder, "recent political, economic 

and social changes reflected in divergent demands and expectations 

relating to international rules have shattered the previous certainty 

and universality of international law risking reduction of authoritative 

community prescriptions to the slimmest proportions."5 He is also of 

the opinion that "the consensual nature of customary norms in 

particular, when combined with the positivistic demand for demonstrable 

universal acceptance renders the objective articulation of custom 

difficult." He supports his thesis by reference to the North Sea 

Continental Shelf Cases-'" and statee that " in almost every case, 

the complainant is seeking to formulate a rule that suggests that 

matters of mutual concern should be subject to Joint regulation, 

not unilateral decision." On the basis of this, we may ask, what 

prevents the World Court from applying principles of law acceptable 

to two "semi-barbarous" sovereign States which are disputants before 

it? Will the Court be heard to say that the principles recognised 

by these disputants are not acceptable to the "civilised nations" 

and therefore declare a non liquet? 

Raman views the problem as follows: "The uncertainty of 

international norms and their level of generality is greater than 

that tolerated by an integrated and developed legal system, increasing 

the scope for anomalous unilateral State decisions. International 

decisions instead of being adequately predictable tend to be a game 

58. See ".7.E. Holder, "Towards Peaceful Settlement of International 

Disputes" in Australian Year Book of International Law, 

(1968-1969), pp.115-116. 

59. See ICJ Reports, (1969). 
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of chess." He concludes: "....where the claim is not to apply 

current law but to create new expectations more compatible with new 

interests without commitments or application, there may be the 

fear that adjudication will prematurely crystallize customary 

expectations" and that a compounding factor is the often inadequate 

fil 

appreciation of the customary process of norm creation." It is 

submitted that in the absence, for the time being, of a code of 

international law and practice, the process of norm creation either 

based on principles implicitly or explicitly derived from principles 

recognised by the nations must be considered for possible 

application by international judicial bodies. The foregoing view may 

be similarly canvassed in connection with norm creation in developing 

customary "Association Law". 

3.99· Adverting again to the problem of lack of uniformity in the 

approaches of all States to international situations, we may draw 

onBrierly's assessment of vital interests: "....Law can deal with 

individual human beings as if they were all alike, because in fact 

they are very much alike; if we allowed the law to take too much 

account of their differences where these do exist, to be modified 

to meet all hard cases, we should as the saying goes, make 'bad law'. 

But States are not alike, nor are their interests; their interests 

are determined by circumstances, political, economic, strategie. 

geographical which so far from being common to States in general 

are often peculiar to States." Relating this proposition to 

specific situations, reference is made, for instance, to the 

principles governing the administration of the interests of States 

in international rivers. The view held is that we cannot expect 

the general rules of law to apply indifferently to all rivers and 

60. Julius Stone, "Quest for Survival", in The Role of Law and 
Foreign Policy, (1961), ρΛ. 

61. Raman, "The Role of International Court of Justice in the 
Development of Customary Law" (1965)ι Proceedings of 
American Society of International, p.169· 

62. See Prof. J.L. Brierly, "Vital Interests and the Law" in 
B.Y.B.I.L., (1°A4-), pp.11-57- (anphasis supplied). 
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waterways of international concern in view of the fact that each 

great river system is unique and consequently requires to be 

regulated under a regime which is adapted to its particular 

circumstances. 

Prof. H.A. Smith 3 has submitted that in the interests of 

international order and stability, it is desirable that legal 

regulations should extend to the case of international rivers by the 

constitution of special authorities invested with competent powers 

and responsibilities appropriate to the special circumstances of 

each case. "But in those interests of States which are really 

'vital' this element of particularity is almost certain to be present 

and to attempt to control them by rules of law which take no special 

account of this particularity, and treat them as if they were merely 

instances of types of categories of legal situations is almost certain 

64-to be unsatisfactory and to meet with resistance." 

Again, if the above views are accepted, it may be suggested 

that if the vital interests of all members of the international 

community were to be considered from the angle of circumstances 

peculiar to a particular State concerned, then it would appear that 

the application of the "general principles" recognised by only a 

section of the international community would not be in conformity 

with present day international order. Nevertheless, we must not 

lose sight of the fact that not all the interests which a State 

chooses to regard as vital (and in the case of a "semi-barbarous" 

State a peculiar principle of its customary law may come into p l a y ) , 

are interests which the law should regard as unique. "It is the 

vice of the present state of things that States are able to use the 

umbrella of vital interests to shelter interests which are not in 

truth vital at all but merely interests which it intends to withhold 

from the domain of the law. But we shall not be able to correct 

63. Prof. H.A. Smith, The Economic Uses of International Rivers, 

referred to by Prof. Brierly in "Vital Interests and the Law", 

op. cit., p. 55· 

64. Brierly, op. cit., p.55· 



- 293 -

this vice of the present system unless we recognise that there are 

interests which really are vital, that they constitute a real problem, 

and that they neither can nor ought to be dismissed by demanding that 

States should submit them to a system of law which does not provide 

any guarantee that they will be safe-guarded." ' 

It is submitted that the vital interests of one section of 

the international community may not necessarily be ascertained and 

formulated in accordance with general principles of law which have 

been recognised by that other section of the international community 

whose vital interests in a given situation are not at stake. 

In Prof. Brierly's view, the Monroe Doctrine of the United 

States may have worked for the good of the generality of the 

international community but that the Germans may also have persuaded 

the generality of their people that "the Grossraum, which they regard 

as vital for themselves would also be recognised as good for the world 

if only others would appreciate the superiority of a Herrenvolk 

"when it is so plain for all to see". On what ground other than our 

own preference, are we to distinguish between these cases? On what 

ground, we may ask, other than the preferences of the "civilised 

nations" are we to distinguish between a "civilised" and 

"semi-barbarous" principle of law7 Furthermore, "if one State may 

define and pursue its own vital interests, then others must be free 

to do the same, and if all States are free to do it, we are thrown 

back on the law of the jungle. Surely, there must be some way of 

reconciling the legal and diplomatic way of approach to this problem 

of vital interests. Yet if lawyers shut their eyes to the element in 

the concept which is valid and just, they are likely to be defeated 

6*7 
when they try to correct what is neither valid nor just in it." 

It is further submitted that it is precisely for the same 

reasons for which the "civilised nations" rejected the Herrenvolk 

philosophy of Nazi Germany that they are being urged to reject the 

concept that delineates the international order into "civilised 

nations" and the "semi-barbarous" and which sees no legal principle 

65. Ibid. (Emphasis supplied). 
66. Brierly, op. cit., p.54. 
67. Ibid. (Emphasis supplied). 
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worthy of adoption by the /orId Court from the latter category 

of States. If we are to accept the conclusions drawn up Ъу the 

Grotius Society on the Sources of International Law that "the 

General Treaty for the Renunciation of Var did not survive its 

infancy because War is more in harmony with the sovereignty of a 

State than Peace with its numerous limitations of mutual 

understanding", that "to abolish war needs an education in 

civilisation and practice of self-sacrifice", that "it requires 

mutual co-operation and co-ordination for generations", that 

"this may be the ultimate good of mankind" which is "certainly 

not reached by a declaration on a piece of paper with numerous 

signatures", we must also accept the logical inference that 

civilisation, an indefinable concept and never-ending process, 

cannot be consigned to the monopolistic regime of a section of the 

69 
international community known and styled as the "civilised nations".

 7 

It is further submitted in these concluding paragraphs that 

in every human society, the members of which regulate their 

relations in accordance with established law or customs supported by 

ascertainable sanctions, the requirements of justice demand that 

there be some provision for modifying or giving relief from the 

application of existing legal rights. The international community 

which comprises different States with a multiplicity of cultural 

heritages is precisely in the position of such a human society. 

It may be suggested with deference that the phrase "civilised nations" 

contained in the provisions of Article 38.1(c) of the Statute of 

the Court within the framework of present day development of the law 

of nations seems to be profoundly mistaken. 

If the position be reiterated and put in Hans Kelsen's 

language, that "regarding clause (c), it is doubtful whether such 

a thing as general principles of law recognised by civilised nations 

exists at all" and that "it is not likely that the fundamental 

68. Emphasis supplied. 

69. See ^.R. Bishop, "Sources of International Law" in 26, 

Grotius Transactions (194-9), pp.235-260; see also 27, 

id., (-194-2), pp.214-312. 
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antagonism which nowadays separates the civilised, nations in the 

political as well as economic fields should not extend to the field 

of law. Besides, it is not clear whether the general principles 

referred to in clause (c) must be recognised by all, and if not by 

all, how many civilised nations in order to be applicable by the 

Court", then it may be submitted that perhaps we ought not to look 

for a prolific growth of "general principles" on the lines that seem 

to be indicated by interpretation and construction which make it 

impracticable to apply other principles because they have hitherto 

been ignored. 

As we have seen from the preceding pages, writers on 

customary law have approached the subject from a variety of angles 

which have lead to "internecine" ideological feuds amongst legal 

anthropologists and jurists. Consequently, amateur, as well as 

professional legal ethnologists, have spent most of their time 

quarelling over the "body" of the customary laws of the developing 

States instead of presenting it to the international community as a 

living concept. As in all other systems of law based on ancient 

usage, the process of change in African law carries with it the 

elements of adaptability and growth. In view of the fact that the 

principles that emerge from the customary laws of the so-called 

primitive communities have not been studied with realism and 

objectivity, the erroneous assumption has been adopted that these 

customary laws are "no law" and therefore not developed enough to 

attract the attention of international law for purposes of 

Article 38.1(c) of the Statute of the Court. The ethnologist, like 

the archaelogist, looks for old things. It is for the specialista 

to apply the discoveries to the specific requirements of society. 

In this connection, it is submitted that jurists may now be minded 

to study into greater depth, the legal problems which have been 

uncovered by the ethnologists. Because of perfunctory analyses and 

non-legal or meta-legal evaluation, the international community has 

been denied the benefits that may have emerged from a creative 

approach to the question. 
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We bave also noted from the foregoing excursions that to 

describe and analyse a system of law of one culture through the 

interpretation and application of another system or culture may 

inevitably lead to confusion. It is noteworthy that the Jurisprudence 

and legal principles derived from the legal systems of "civilised 

nations" have developed their own vocabulary and methodology for 

the construction of legal rules, documents and the receiving of 

evidence which, if applied indiscriminately to, say, African Customary 

Law, Adat Law of Indonesia, may only lead to further confusion. 

This is not to say that the latter are not firmly based enough to 

take the shock of international impact. In fact Adat Law could be 

said to have peacefully co-existed with Roman Dutch Law throughout 

the colonial epoch. 

Though in practice, it is almost impossible to write about 

customary law and for that matter, other systems of law in language 

that is not a peculiarity of those systems of law, it is suggested 

that the effort should now be made to relate folk conceptions to the 

general principles of law recognised by the nations and which are in 

many ways similar if not largely identical. What is important for 

the development of the law of nations is the application of the widely 

accepted principles no matter in what quarters they originate. Above 

all, "it must be remembered that the importance of a principle may 

vary in the different systems according to the political or economic 

structure of society in the countries concerned so that its meaning 

may have to be ascertained in the light of each of the political and 

social systems in which it is employed."' 

Conclusions - II 

3.100. In the foregoing paragraphs, the attempt has been made in 

establishing that Black Africa, including Ethiopia, Somalia, The Sudan 

70. See Friedmann, "Social Security and Development in the 

Common Law" in Canadian Bar Heview, May 1°A3, Ρ·375· 
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and Madagascar were for centuries ruled by their own customary laws. 

These traditional laws and conceptions are based on the social 

organisation of the ethnic group or relationship of individuals 

inter se. Such relationships as existed with neighbouring communities 

were determined by the customary laws of the groups in question. 

In this connection, it must be indicated that the interaction that 

resulted from inter-tribal transactions invariably gave rise to 

relationships described as blood-brotherhood in East Africa or the 

clan membership in West Africa. Customs varied from community to 

community but generally speaking, the principles of customary law in 

practice time out of memory, were in substance identical. That, 

opinions differ as to the existence of a unified system of African 

law is beyond the peradventure of a doubt. But debate on this will 

serve very little purpose. Thr- minor details of the customary laws 

of African communities have tended to develop according to the 

socio-economic structure of each group. Thus, agnatic and cognatic 

communities have developed different principles. Much in the same way, 

matrilineal communities have developed bodies of succession laws 

which differ in substance and practice from those of patrilineal 

societies. Similarly, agrarian communities throughout the continent 

have been seen to develop more in the same direction with respect to 

the development of their legal concepts in contradistinction to 

coastal communities whose means of livelihood depend substantially 

on fishing. These variants are still discernible in the life style 

of most African communities today. 

The development of African customary law seems to have been 

disturbed partly by the advent of colonialism. In other respects, 

it has been complemented by the legislative intervention of the 

colonial masters. In Francophone Africa, the attempt has been made 

to superimpose the Napoleonic code in land holding and related 

transactions. In the former British colonial territories, indirect 

rule sought to encourage a system whereby customary laws which were 

considered not "repugnant to justice, equity and good conscience", 

were enforceable parallel to the common law of England. But if 

there had been any real inclination to respect and encourage the 

development and preservation of customary law, it was infinitely 
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inadequate to declare that as a matter of principle it would be 

respected. The decline of African customary law could therefore 

be attributed to too great a respect for the common law and an 

exaggerated rigidity in the judicial view of the traditional legal 

principles of the former colonial powers. Though legal 

anthropologists and some senior colonial civil servants have 

rightly condemned a number of abuses in the traditional laws, no 

real attempt had been made by the authorities to clarify, 

systematize and or reform customary law in keeping with the social 

and economic progress that hae been made. In the event, there has 

not evolved what one might wish to refer to as a common law of 

African communities. No wonder, a certain school of legal 

anthropologists are still inclined to the view that African Customary 

Law admits of no legal science or body of case law. 

Our study has indicated that the customary law of Africans 

was originally not rigidly demarcated. Thus, the waters of criminal 

and civil wrongs have been flowing through the same channels. And 

perhaps these waters have never really mixed. It is evident from 

our investigations that the whole system of African customary law 

is concerned with doing justice as between individuals and groups. 

Therefore, the principles of liability and responsibility for one's 

wrongful act are well recognised by all communities. The concept of 

group responsibility is perhaps more emphasised in African customary 

law than Western European systems. The reason for this is not far to 

seek. Whereas, in African societies, kinship ties of the extended 

family relationships are still very close, in Western Europe, 

industrialization and commerce have had the effect of placing 

greater emphasis on the family unit. 

As we have noted, the notion of injury in almost all the 

African communities considered, tends to be rooted in the concern 

of the group to protect the integrity of the person and thus avoid 

a dislocation of the social fabric. Thus, the principles of good 

faith and the sanctity of agreements are a sine qua non of the 

community spirit and well recognised by the traditional courts. 

In short, this suggests that the traditional courts are constantly 
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solicitous over the preservation of the social unit by concentrating 

on the acts of the individual and the consequences thereof. It is 

submitted then that the one golden thread which runs through all 

systems of African customary law is the duty of the traditional 

courts to seek to re-establish the social equilibrium. 

The case law of traditional systems are of much consequence 

in the determination of liability and responsibility for a wrongful 

act. In communities where all members know one another it can only 

be expected that any variation in the adjudication of similar 

disputes and the imposition of fines or orders relating to the 

payment of compensations would certainly attract the critical 

inquiry of members of the group. Consequently, precedents are 

copiously referred to in the traditional courts for the sake of 

continuity and fair play. Flowing from the foregoing, is the 

principle that a man shall not be tried and punished twice for the 

same offence. Therefore, the customary courts are rather liberal 

in the admis sion of all manner of evidence which may lead to a final 

disposal of a dispute. And in the discharge of their functions, 

the Chief or headman and his assessors are constantly influenced 

by what is considered to be the standard of behaviour expected of 

a reasonable man. 

In many of the traditional communities, the principle of 

equality before the law is recognised and jealously guarded. As 

hinted earlier, the irate headman or recalcitrant chief who had 

been found guilty of a wrongful act would be ordered by his peers 

to pay a fine or compensation to the community and the injured 

party respectively. 

It is the theme of this study that the principles of 

African customary law are, in substance, not at variance with 

principles which are known to the common law and Romano-Germanic 

systems. Therefore, those concepts of the traditional systems which 

have been shrouded in mystery or have been exposed to ridicule and 

contempt in the past must now be reappraised, systematised and in 

appropriate cases, reformed and applied as part of the body of 

universally recognised principles of law. 
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Conclusions - III 

3.101. V'ith regard to the question as to whether it is essential 

that a general principle of law for our purpose should he one 

which exists in identical form in all systems of "civilised" law 

or whether it is to he merely in substance in the majority of such 

systems, it would seem to be close to reason to state that a more 

generous criterion should be preferred. To insist on precise 

similarity of rule in all legal systems of the world would be to 

demand the impossible and perhaps to destroy - or, at least, 

seriously diminish or obliterate - the abiding value of any resort 

to the sources and analogies of private law. The foregoing 

conclusion finds support in the provisions and wording of 

Article 38 of the Statute of the PCIJ which, in the language of 

Prof. Gutherldge, "does not require recognition by all systems of 

civilised law as would have been the case if identity of rules is 

71 
to be the criterion."' This opinion, it is suggested, applies 

with equal force to Article 38.1(c) of the Statute of the ICJ as well. 

Having regard to the foregoing observations, a strong case 

has been made for not giving a restricted interpretation to the 

phrase "civilised nations". Private and public law are applicable 

in all the major systems of law in operation in all the nations 

of the international community. We need not go beyond the inductive 

and comparativist approaches to international law in our endeavour 

to secure an unimpeachable criterion equally acceptable to the 

nations of the international community. To find whether a particular 

system or principle is of universal application, there is no need to 

demarcate the principles of law into "civilised" and "primitive" 

categories because whatever "general principles" are deemed 

acceptable are applicable in varying degrees by the sovereign 

States of the international community. Besides, the "general 

principles", whether or not recognised by all the nations, have 

been developed gradually from ancient usages and customs handed 

down by one civilisation to another. If we may again apply what 

71. See H.C. Gutherldge, "Comparative Law and the Law of 

Nations" in 21, B.Y.B.I.L. (1944), p.5· 
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has been said of Justinian's compilation to this argument, it 

would he appropriate to say that the "general principles in 

their present form and for what they may develop into hereafter, 

72 
will never he the "law of any State at any time".' 

There are two weighty additional reasons why it is suggested 

that the phrase "civilised nations" has become redundant. First, 

with the coming of China and other developing States of the world 

to the international scene, it is only to be expected that the law 

to be applied by the International Court of Justice will not ignore 

the vital interests and recognised legal principles of these new 

nations and all others of the world which accept its jurisdiction. 

Secondly, it is to be pointed out that within the context of 

Article 38(d)'^ of the Statute of the Court, nothing prevents the 

World Court from considering and applying also the opinions and 

"teachings of most highly qualified publicists" of States other than 

the "civilised nations".' Law, as it is known throughout the history 

of the world, does not reduce the judge to the status of a mere 

mechanism. It is a matter of obvious contradiction that the 

72. See Derrett, op. cit., p.26. 

73. Article 38(d) of the Statute of the Court provides: 

"The Court shall apply : 

subject to the provisions of Article 59, judicial 

decisions and the teachings of the most highly 

qualified publicists of the various nations as 

subsidiary means for the determination of the 

rules of law." 

(Article 59: "The decision of the Court has no 

binding force except between the parties and in 

respect of that particular case."). 

74-. It may be of interest to observe that the views 

of two African Jurists: Dr. K. Bentsi-Enchill and 

Dr. Т.О. Elias, publicists and members of the 

International Commission of Jurists, cannot easily 

be ignored by their counterparts of the "civilised 

nations". 
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75 comprises representatives'^ of different cultural and national 

groups, is presumed to apply only those general principles which 

are recognised by one section of the international community -

"civilised nations". The paths which nations have learned in 

their "long experience in the municipal sphere to he those 

leading to Justice"' and which they would perforce have to 

follow if they wish to establish Law and Justice among themselves 

cannot be abandoned in the process of evolving any system of law 

acceptable to the said nations. Therefore, the nineteenth 

century conception of "civilised nations" has little or no sense 

at the present time. It is further submitted that all nations 

which are members of the United Nations are civilised nations 

and therefore the word "nations" stands in no need of the 

epithet "civilised". 

75. The International Court of Justice, as now constituted, 

comprises: 

Judge Manfred Lachs ( P o l a n d ) , P r e s i d e n t of the Cour t . 
Judge Fouad Ammoun (Lebanon), V ice -Pres iden t of the 

Cour t . 
Judge Isaac Forster (Senegal). 

Judge André Gros (France). 

Judge César Bengzon (Philippines). 

Judge Sture Petrén (Sweden). 

Judge Charles D. Onyeama (Nigeria). 

Judge Hardy C. Dillard (U.S.A.). 

Judge Louis Ignacio-Pinto (Dahomey). 

Judge Federico de Castro (Spain). 

Judge Platon D. Morozov (USSR). 

Judge Eduardo Jiménez de Arechaga (Uruguay). 

Judge Sir Humphrey Waldock (United Kingdom). 

Judge Nagendra Singh (India). 

Judge Jose Maria Ruda (Argentina). 

76. See Bin Cheng, op. cit., ρ·3°Α. 
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General Principles of Law Recognised by 
Member States and Associated States7 

3.102. The Convention of Association may be described as the 

fundamental law of the Association. It is true of given legal 

principles or rules in the law of international institutions that 

they are a generalisation of provisions laia down in relevant 

treaties or conventions. The provisions of the Convention of 

Association relating to, for instance, the concept of originating 

products, rignts of establishment, and financial and technical 

co-operation, to mention only a few, offer possibilities for the 

development of general principles of law recognised by the 

Member States and the Associated States. 

In view of the fact that the High Contracting Parties have 

formulated certain legal principles for their guidance in their 

economic and social relations, their adherence to the said 

principles constitutes a consensus. The interpretation of the 

fundamental law of an institution has led to the formulation of 

general principles of law. The case-law of the Court of Justice 

of the European Communities has shown that in order to interpret, 

clarify and complement the provision of Community Law (primary and 

secondary), the Institutions of the Community must address 

themselves to the principles of law which are common to the Member 

States. This stems from the specific character of this law which 

77 

has been qualiiied as the "droit interne des états membres"" or 

the municipal law which is common to all the Member States. It has 

again been suggested that the development of the Community Law has 

much more in common with municipal law than with international law. 

Nevertheless, the application of general principles of law is not 

to be confused with the actual application of Community Law 

to the municipal laws of the Member States. The Court of Justice 

77· See Mathijsen, Le droit de la communauté européenne 

du charbon et de l'acier, (1958), pp.91-102. 

78. Ibid. 
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has rightly refused to apply Community Law to national law 

because "such application would be incompatible with Community 

Law and secondly because it does not have the jurisdiction to 

apply or interpret law in the Member States, but only Community 

79 Law."' Seen in the federal perspective, all the rules and 

regulations of the Community and its institutions are "internal". 

This point of view finds a confirmation in the provisions of the 

EEC Treaty, Article 215(2), and Article 188(2) of the Euratom 

Treaty, which expressly refer to the general principles common to 

the laws of Member States with regard to compensation for damage 

resulting from the acts of the Communities or their employees. 

Furthermore, EEC Article 173 and ECSC Article 33 refer to legal 

provisions relating to the application of the Treaties. It has 

been suggested that the said provisions of the Treaties of the 

Communities include the general principles of law and that the 

Court of Justice "will have to apply these principles as an 

additional source even if the Treaties do not expressly refer to 

them, in the same way as any other court applies the general 

fio 
principles of law." 

3.103· The Court of Justice has pronounced on the scope of various 

provisions of the Treaties of the European Communities and has in 

the process spotlighted certain principles which are concrete 

examples of legal principles of general recognition within the 

Member States of the Community. 

In Algera v. Assembly, Case 7/56 and 3-7/57, Нес. Ill 81, 

p.115» the Plaintiff instituted an action relative to the revocation 

79. See Parry and Hardy, EEC Law, 1973, p.67· See also 

Stork v. High Authority, Case 1/58, Rec.V, p.63· 

Witt v. HZA Lüneburg, Case 28/70, Ree.XVI 1021, (1971), 

C.M.L.R.; 163. 

Meinhardt v. Commission, Case 24/71, Ree. XVIII, 269. 

80. See Brinkhorst and Schermers, Judicial Remedies in the 

European Communities, 1969, p.234. 
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by the Assembly of decrees concerning the status of officials of 

the Assembly. The Court held, inter alia, that "as for the 

possibility of a revocation of such acts, this involves a problem 

of administrative law, well known in the case law and theory of all 

the countries of the Community, but for the solution of which the 

Treaty does not contain any rules. The Court, lest it commit a 

denial of Justice is therefore compelled to solve the problem by 

reliance upon rules recognised by the legislation, theory and 

case-law of the member countries. A study of comparative law 

reveals that in the six Member States, an administrative act 

creating substantive rights in a particular party cannot in principle 

be revoked provided that it amounted to a legal act. In such a 

case, the substantive right having been acquired, the necessity of 

ensuring confidence in the stability of the situation thus created, 

outweighs the interest of the administration which might wish to 

revoke its decision. This applies particularly to the appointment 

of an official." 

It is evident from the Court's pronouncement that where 

necessary, the Court would have recourse to general principles 

Θ1 
common to the laws of the Member States. 

3.104. A major legal principle - that of legal certainty - was 
op 

sharply brought into focus in the Bosch Case. In that case, the 

validity of an agreement between the parties was in dispute. When 

the case came before the Court of Appeal of The Hague, it was 

argued for De Geus that the agreement in question was contrary to 

the provisions of Article 85(1) of the EEC Treaty
 5
 and therefore 

null and void. 

81. See Mathijsen, A Guide to European Community Law, p.15-

82. See De Geus and Uitdenbogerd v. Bosch and Van Rijn Case 

13/61 Нес.VIII, 104. See also, Mathijsen, A Guide to 

European Community Law, p.15· 

Brinkhorst and Schermers, op. cit., p.237. 

83. Article 85 of the EEC Treaty provides: (PTO) 
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(83. conta.) 

1. "The following shall Ъе prohibited as incompatible with 

the common market: all agreements between undertakings, 

decision by associations of undertakings and concerted 

practices which may affect trade between Member States 

and which have as their object or effect the prevention, 

restriction or distortion of competition within the common 

market, and in particular those which: 

(a) directly or indirectly fix purchase or selling prices 

or any other trading conditions; 

(b) limit or control production, markets, technical 

development or investment ; 

(c) share markets or sources of supply; 

(d) apply dissimilar conditions to equivalent transactions 

with other trading parties, thereby placing them at a 

competitive disadvantage; 

( ) make the conclusion of contracts subject to acceptance 

by the other parties of supplementary obligations 

which, by their nature or according to commercial 

usage, have no connection with the subject of such 

contracts. 

2. Any agreements or decisions prohibited pursuant to this 

Article shall be automatically void. 

3. The provisions of paragraph 1 may, however, be declared 

inapplicable in the case of: 

any agreement or category of agreements between 

undertakings ; 

any decision or category of decisions by 

associations of undertakings; 

- any concerted practice or category of concerted practices; 

which contributes to improving the production or distribution 

of goods or to promoting technical or economic progress, 

while allowing consumers a fair share of the resulting 

benefit, and which does not: 

(a) impose on the undertakings concerned restrictions 

which are not indispensaDle to the attainment of 

these objectives; 

(b) afford such undertakings the possibility of 

eliminating competition in respect of a substantial 

part of the products in question." 

See Mathijsen, A Guide to European Community Law, p.73 

et seq on Competition Policy. See also Brinkhorst and 

Schermers, loc. cit. 
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It was contended that Article 85(3) which, provides for 

certain exceptions to Article 85(1) was inapplicable "since no 

EEC Regulation laying down the procedure to be followed for the 

application of Article 85(3) had come into force. Bosch argued 

that it would be wrong to apply the prohibition laid down in 

Article 85(1) so long as no provision had been made for the 
Q¿l 

exemptions provided for in Article 85(3) to be granted." 

The Court of Justice, having been asked to decide on the 

validity of the aforesaid contentions held, inter alia, that "in a 

more general way it would be contrary to the general principle of 

legal security (legal certainty) - a rule of law to be respected in 

applying the Treaty - to nullify certain agreements ipso .jure even 

before it was possible to ascertain to which agreements the entire 

article 85 applies."84 

З.105. The principle of good faith or the sanctity of contracts 

which has been discussed in the preceding pages at consideraDie 

length has been applied by the Court of Justice and is well 

illustrated in the Lachmuller Case. ' The action involved - an 

appeal against letters of dismissal addressed to the plaintiffs. 

The Court of Justice held, inter alia, that "the action of the 

authorities in the administrative sphere as in the contractual sphere, 

must always be carried out with respect for the principle of good 

flfi 
faith. The contracts in dispute, existing within the всоре of 

administrative law are subject to this principle. Their provisional 

or temporary nature cannot exempt them from this requirement. Thus, 

the challenged decision of dismissal, in order to bring these 

84. Ibid. Emphasis and parenthesis supplied. 

85· See Van Lachmuller and Others v. EEC Commission, 

Consolidated Cases 43/59, 45/59 and 48/59, Judgment of 

15 July, 1960. Ree. vi (2), p.956. 

86. Emphasis supplied. 
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contracts to an end, must not in any way be arbitrary but must be 

justified as for example, the need to dismiss an agent who is not 

qualified, or one who holds a post which has been abolished in the 

interests of the department." 

The Court further held that "the statement of the reasons of public 

interest justifying an administrative action must be set out in 

a precise manner and must be capable of being challenged; otherwise 

the official concerned would be placed in a position where it is 

impossible to ascertain whether his legitimate interests have been 

respected or violated, and, moreover the review of the legality of 

the decision would be impeded." ' 

87· See Brinkhorst and Schermers, op. cit., p.238. 

See also, Eudolf Fiddelaar v. Commission of the EEC, 

Case W 5 9 , Ree. vi (2), p.1093· 

For the Court's pronouncement on the principle of the 

proportionality of administrative acts, see Belgian 

Coal Federation v. High Authority, Case 8/55, Нес.11, 

pp.223-224, in which the Court of Justice held, 

inter alia, that "the individual or general nature of 

a decision must be established by reference to 

objective criteria so that if no distinction can be 

made according to whether the plaintiffs are an 

association or an enterprise....general decisions are 

quasi-legislative acts originating from a public 

authority and having a normative effect 'erga omnes'." 

See also EVST. v. Koster Berodt and Co., Case 25/70, 

Ree. XVI. 1161 (1972), С.M.L.H. 255· 



- 309 -

3.106. A further major legal characteristic of the evolution of 

Community Law is the Court's declaration that fundamental rights 

essentially form an integral part of the general principles of law. 

A number of the general principles of law, more particularly those 

which relate to Human Eights and Fundamental Freedoms are contained 

in the provisions of the European Convention which set up the 

Council of Europe. All Member States of the European Communities 

were signatories to the Convention. It is noteworthy that France 

has not ratified the said Convention. Nevertheless, the principles 

spotlighted by the provisions of the Convention are principles found 

in the municipal legal system of France. Although opinions differ 

as to the applicability of the European Convention within the 

Communities, the Court of Justice has accepted most of the 

89 
provisions of the Convention as general principles of law. 

The attitude of the Community in respect of Human Rights 

could be inferred from its reaction to incidents giving rise to the 

denial of fundamental freedoms within certain Associated States. 

In 1972, the Commission expressed its indignation at the Greek 

Government's arrest and detention without trial of political 

opponents iniuding John Pesmazoglu who was responsible for 

negotiating his country's association with the Community. The 

Commission said that "the Greek Government, despite its promises, 

was far from re-establishing democracy in Greece - one of the basic 

conditions of the country's association with the Six. The 

Commission reaffirmed the Community's policy, adopted after the 
90 

1967 coup d'etat of freezing the implementation of the agreement. 

88. See Stauder v. Ulm Sozialamt, Case 29/69, Ree. XV.419 

(1970), C.M.L.R. 112; Koster, Berodt, note 87 supra and 

Internationale Handelsgesellschaft v. EVSt, Ree. IVI 1125, 

(1972), C.M.L.R. 255. See also Parry and Hardy, op. cit., 

p.67. 

89· See Brinkhorst and Schermers,op. cit., p.234. 

90. See A. Campbell, Common Market Law (Supplement 1973), p.17· 

See also, Year Book of European Convention on Human Rights -

The Greek Case, 1969. 
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The Court of Justice has also added to the armoury of 

Community Law, principles which have been identified by the 

interpretation of rules, regulations and concepts which are not 

necessarily found in the text of the provisions of the Treaties. 

In Addider v. High Authority, Case 3/54 Ree. pp.138-139, the 

Court took the opportunity to dilate upon the principle of the 

"misuse (abuse) of power" or détournement de pouvoir. It would 

be noticed from the Belgian Coal Federation (Fédéchar) Case 

discussed supra, that two issues relating to the plea of 

détournement de pouvior were involved: firstly, the High Authority 

was of the opinion that an enterprise could only plead acuse of 

power with respect to it if the High Authority had disguised an 

individual decision as a general decision; secondly it was to be 

ascertained whether or not other grounds existed after the 

establishment of a plea of détournement de pouvoir. 

The Court rejected the two views and held amongst other 

things, that when a détournement de pouvoir with respect to an 

enterprise has been established, "the annulment of the decision 

in question must follow and does not have to be pronounced on other 

91 grounds.ny 

3·107· Another important milestone in the Court's pronouncement on 

general principles of law is in respect of simultaneous application 

92 of Community Law and municipal law. In the Aniline Case, the 

Court highlighted a vital legal principle in holding that "respect 

for the objectives of the Treaty implies that such simultaneous 

application of national law can only be considered acceptable in so 

far as the uniform application within the whole Community of 

id er' 

„94 

Community law concerning agreements between undertakings and their 

implementing regulations is not put in jeopardy. 

91. See Brinkhorst and Schermers, op. cit., pp.50-51· See also 
Mathijsen, A Guide to European Community Law, p.15· 

92. Mathijsen, op. cit., p.16, Нес. XV, p.14-. 

93. See Art. 85 of the EEC Treaty, Ree. XV, p.14. 

94. See Hagen v. EVSt, Case 49/71, Ree.XVIII 23; 
Wünsche v. EVSt, Ree. XVIII 53. 
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The Court has held in two cases"-' that in the absence of 

a "renvoi", whether explicit or implied, to national law, the legal 

concepts used by Community Law must be interpreted and applied in 

a uniform fashion throughout the Community. 

96 
3.108. In yet another case7 which came before it, the Court of 

Justice took note of the submissions of Advocate-General Dutheillet 

de Lamothe in his reference to, and condemnation of the idea 

"that the sole object of the entire organisation of the common 

agricultural policy was to institute between the Community and the 

Member States on the one hand, and those specialising in external 

trade in cereals on the other hand a cat and mouse game in which 

those engaged in the import-export trade could claim not only the 

profit resulting from their normal commercial activity but also a 

profit that might accrue to them through a defect in the Community 

legislation or a lack of co-ordination in the national provisions.""' 

The Advocate-General further submitted that "in addition to fraud 

which the national criminal courts had the duty and power to 

repress, there also existed the abuse of rights - which one might 

be tempted to call (as the Commission did in one of its reports) 

'legal fraud' - which all courts (and especially the Court of 

98 Justice of the Communities) had the duty to forestall and prevent."7 

There cannot be two opinions on the submission that the 

foregoing dictum leans heavily in support of the proposition that 

general principles give effect to the desirability of providing 

the means of filling in gaps and avoiding lacunae in the Community 

Law. 

95. See Hagen v. EVSt., Ree. XVIII 23; see also Wünsche v. EVSt, 

Case 50/71, Ree. XVIII 53. 

96. Rheinmülen Dusseldorf v. Einfuhr-und Vorratsstelle fur 

Getriede und Futtermittel, Case 6/71 (1972), С.M.L.H. 401, 

408, 412. 

97· Ibid. 

98. Ibid. 
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3.109. Before leaving the domain of the case-law of the Community 

which has slowly given effect to certain general principles of law, 

it may he emphasized that the Court of Justice has had to apply 

the principles in given situations even though the provisions of 

the Treaties setting up the European Communities may not have any 

express reference to such principles. In this conneotion, the 

Court acts in the same way as any other Court - municipal or 

international - in applying the general principles of law. 

99 
In the First Meroni Case" the Court was seised of a plaint, 

the facts of which were as follows: The High Authority had delegated 

its powers for the administration of the scrap iron equalization 

fund to the "Common Bureau of Scrap Iron Consumers" and the 

"Equalization Fund for Imported Scrap Irons" together called the 

Brussels Institutions. The Plaintiff, Meroni, attacked certain 

levies imposed by the High Authority in virtue of decisions of the 

Brussels Institutions, contesting the validity of the powers 

purported to have been delegated by the High Authority. Meroni's 

contention, inter alia, was that the Brussels Institutions had no 

power to take the decision they took since the high Authority was 

incompetent to delegate the said decision-making powers. 

The Court of Justice held that "the consequences of the 

delegation of powers differ considerably according to whether it 

concerns clearly defined powers of execution, the use of which can 

be strictly controlled with regard to objective criteria imposed 

by the delegating authority or whether it concerns a discretionary 

power, implying an extensive freedom of evaluation and which can 

develop into the conduct of a real economic policy by the use which 

is made of it." Furthermore, a delegation of the first type of power 

"is not liable noticeably to alter the consequences which may 

result from the exercise of the powers which are involved, whereas 

a delegation of the second type, by substituting the discretion of 

99. See Meroni et al v. High Authority, Case 9/56, 

Нес. IV, 43-44. 
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the authority to which the power has been delegated for that of 

the delegating authority as a true transfer of authority.... such 

delegations may only be of precisely defined powers of execution 

and the use that is made of them must he completely controlled Ъу 

the High Authority." Finally, the Court referred to guarantees 

offered by the Treaty to enterprises and associations and concluded 

that "the delegation of discretionary power, by conferring power 

upon institutions different from those which have been set up by 

the Treaty for the purpose of ensuring and controlling its 

exercise within the field of their respective powers and 

responsibilities amounts to a breach of this guarantee." 

The Court in the foregoing judgment has in effect 

underlined the principle that the delegation of powers in the 

course of administrative acts ŝ revocable should such delegation 

prove to be defective or the exercise thereof ultra vires. It is 

also noteworthy that in arriving at the conclusions which it 

reached, the Court has placed reliance on the municipal case-law 

of Member States. 

3.110. The conclusions that may be drawn from the foregoing 

paragraphs is that the Court of Justice together with the other 

Institutions of the European Communities, in the course of 

developing a new legal order, have had recourse to certain general 

principles which are common to the laws of the Member otates. 

The general principles identified in the cases are not necessarily 

to be found in the provisions of the Treaties. It may be 

emphasized that the general principles of law which have been 

identified and applied by the Court may be those which are applied 

by the most representative systems of municipal law. 

It is also noteworthy that "not even for the purposes of 

Article 215(2) of the EEC Treaty and Article 188(2) of the 

Euratom Treaty which refer to the "general principles common to 

the laws of the Member States does it seem to be necessary that 

1. See Mathijsen, op. cit., p.15· See also, Brinkhorst 

and Schermers, op. cit., pp.234-240. 



- 314 -

all of the legal systems concerned Ъе in complete agreement on the 

details In dealing with a concrete case the Court would of 

course have to start by ascertaining the minimum area of agreement 
ρ 

but it must not stop at a point where the six (now the nine) legal 

systems entirely agree." 

Thus, the Court of Justice in application of the general 

principles of law tries to hold an even balance between the municipal 

legal systems of .the Member States which it (the Court) has no 

Jurisdiction to disturb or reshape. In this way, the Court is 

slowly developing a system which is a judicious combination of 

principles which are mutually complementary. 

3.111. Turning now to the development of principles common to the 

laws of the Member States and Associated States as a source of an 

"Association Law", we may reiterate what we observes in preceding 

paragraphs. The institutions that were set up under the Convention 

of Association were given specific functions centred around the 

implementation of the said Convention.' Implementation in this 

context implies interpretation. It is therefore to be expected that 

in course of time, the legal provisions of the Convention will be 

rendered more specific, will be clarified and even complemented. 

In doing so, the Institutions of the Association, liie those of Commu

nity will have to draw heavily from all available sources of law 

common to the national laws of the States signatory to the Convention. 

Basically, the source of "Association Law" may be drawn from 

the body of rules enforced upon the Member States and Associated 

States. This is so because, the provisions of the Convention of 

Association which ere primarily evidence of consent of the Member States 

2. Parenthesis supplied. 

3. See Brinkhorst and Schermers, op. cit., p.235· 

* Footnote: See also Title VI of the ACP-EEC Convention 

of Lome' 
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and Associated States may in course of time give rise to a 

process by which provisions and possibly, rules and decisions 

develop into legal principles common to the national laws of the 

High Contracting Parties. Nevertheless, it will be wrong to hark 

back solely on the provisions of the Convention for the purpose of 

ascertaining whether a rule can be regarded as a general principle 

of law. Additional parallels may have to be drawn from the sources 

of the Community Law, the municipal laws of the High Contracting 

Parties and possibly, international law. 

3.112. '.7e may now refer to a few of these parallel approaches: 

Article 62 of the Convention of Association provides that 

"eighteen months before the expiry of this Convention, the 

Contracting Parties shall examine the provisions that might be 

made for a period. The Association Council shall take any 

transitional measures required until the new Convention comes into 

force." 

Pursuant to the above provisions, the Community, at a 

meeting of the Association Council on 15 June, 1973, submitted 

details of its letter addressed to the Heads of State/Government 

of the Associated States and "Associables" to an Information 

Conference scheduled for 25-26 July, 1973· The Community's concern 

See, Ninth Annual Report on the Activities of the 

Association Council to the Parliamentary Conference 

of the Association, p.18 of the provisions of the 

Convention of Association; we may draw attention to 

(i) Treatment applicable by the Community to suger 

originating in the Associated States, Ninth Eeport, 

pp.4-7-4-9; (υ) Protection of the appellation 

"natural vanilla", Ninth Report, pp.50-51; (Hi) 

Problems relating to the sale of bananas from 

Somalia on the Community market, Ninth Report, p.51; 

(iv) Problems of the commercial promotion of products 

originating in the Associated States, id., p.52, and 

discussions relating to the determination of the 

maximum content of afloatoxin in groundnut oil-cake, 

Ninth Report, p.55; (v) Definition of the concept of 

originating products, Ninth Report, pp.57-58. 
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was expressed over its compliance with the terms of the hereinbefore 

quoted Article of the Convention of Association which incidentally 

corresponds to Article 36 of the Arusha Agreement and Protocol 22 

annexed to the Treaty of Accession. It is to be pointed out that 

whereas Article 62 refers to "the provisions which might be made for 

a period", Protocol 22 speaks of "the new Convention to follow the 

Convention signed on 29 July, 1969·" The Community expressed its 

determination to fulfil the obligations undertaken under Article 62 

of the Convention of Association. The Associated States 

"emphasized that the provisions of Article 62(1) in conjunction with 

those of Article 6Ί which laid down that the 1969 Convention 

(Convention of Association)'' was to expire 31 January, 1975 meant 

that negotiations for the establishment of further relations between 

the Community under the Yaounde formula should begin 1 August, 1973·"' 

On the other hand, the Associated States pressed to know whether 

their interests would not be prejudiced in view of the fact that 

the negotiations had not been initiated in accordance with the 

relevant provisions, that is to say, the negotiations had not begun 

eighteen months prior to the expiry of the Convention of Association. 

Arising out of further deliberations, the Associated States accepted 

the assurance of the Community that "in view of the date of expire 

of the Yaounde Convention, the Community recognised that these 

negotiations would begin as soon as possible after the summer 

7 
recess and in any event, before the end of September, 1973·' 

The above proceedings of the Association Council have been 

referred to in extenso in view of the importance attached by the 

Parties to the relevant provisions of the Convention of Association. 

On the part of the Associated States, it would appear that they were 

concerned with their vital interests which they considered to be at 

stake in the event of a breach of Article 62 of the Convention of 

Association.* It is submitted that a more pervading principle of law 

5. Parenthesis supplied. 

6. See Ninth Report, p.20. 

7. Ibid. 

* Footnote : See also Article 91 of the ACP-EEC 

Convention of Lomé. 
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which motivated the attitude of each of the Parties may be regarded 

as one of good faith in their desixe to ensure that rights accepted 

and obligations undertaken were duly observed. 

3.113· A notable feature of the Convention of Association is the 

requirement of consultation amongst the High Contracting Parties 

at various fora, more especially the Association Council. Under 

Article 60, there is an obligation on the part of the Community 

to inform the Association Council of "any request for membership 
о 

of or association with the Community made by any State." In the 

event of any such request for association being made by a State 

"whose economic structure and production are comparable with those 
q 

of the Associated States"-̂  the Community, after an examination of 

the request, is expected to refer the same to the Association 

Council for purposes of consultation. Article 60(3) relates to 

accession and rights accruing therefrom. 

During the meeting of the Association Council on 22 October, 

10 
1971 » the Associated States were informed by the Community that 

Mauritius had on 9 September 1971, submitted ite official application 

for association with the Community. The Associated States at an 

extraordinary meeting of the Association Council on 30 November, 1971 

urged the Community to provide detailed information on measures it 

intended to adopt to expedite negotiations and the eventual 

accession of Mauritius. The Community again spoke of the importance 

it attached to consultation with the Associated States in conformity 

with Article 60(2). The negotiations with the delegation of 

Mauritius were expeditiously conducted and at a meeting of the 

Association Committee held on 24 March 1972, the Community was able 

to notify the Associated States of its intention to have further 

consultation within the Association Council on the draft agreement 

for the association of Mauritius with the EEC by accession to the 

8. See Article 60 of the Convention of Association. 

9. Ibid. See also Arts. 89 &. 90 of ACP-EEC Convention of Lomé. 

10. See Eighth Report, p.11. 
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Convention of Association. The consultation provided for 

under Article 60(2) of the Convention was begun on 28 March, 

1972 and completed on 8 April, 1972. The Association agreement 

between Mauritius and the EEC concerning the latter's accession 

to the Convention of Association was signed at Port Louis, the 

capital of Mauritius, on 12 May, 1972. 

11. The Port Louis Agreement has the following main characteristics: 

"It provides for the creation of an association between the 

Community and Mauritius, the accession of the latter to the 

Convention of Association and for the acts of the EEC and 

the Associated States to be binding on Mauritius. Mauritius 

upon the entry into force of the Agreement, will enjoy the 

same rights and be subject to the same obligations as the 

Associated States. 

There are, however, certain exceptions to the above 

stipulation. The most important ones concern the time-table 

for setting up a free trade area between the Community and 

Mauritius (customs franchise privileges for products 

originating in the Community will be implemented by 

progressive stages) and the application of the decisions 

of the Association Council on the rules of origin 

(the Association Council may have submitted to it 

adjustments which appear to be necessary to enable Mauritius 

to comply with the rules of origin). 

With respect to sugar, the main export product of Mauritius, 

a Protocol in the Agreement provides for the status quo to 

be maintained until the expiry of the Commonwealth Sugar 

Agreement, reference also being made to the texts laid down 

on this subject in the Treaty of Accession. 

As regards financial and technical co-operation, in order 

to meet the requirement of Article 60(3) of the Convention 

of Association, the Member States decided to increase the 

endowment of the European Developuent Fund by 5 million 

units of account. 

In addition, the EIB Board of Governors include Mauritius 

amongst the recipients of loans granted by the Bank to the 

Associated States out of its own resources pursuant to 

Article 18(b) of the Convention of Association." 

(See Eighth Report, p.10). 
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Apart from the significance ox' the meticulous observance 

or the provisions relating to the accession of Mauritius, attention 

may also he drawn to the legal effects of accession under the 

Convention of Association.* By it, Mauritius has accepted obligations 

under the Convention of Association and is entitled to the enjoyment 

of certain rights. It also provides for the acts of the EEC and the 

Associated States to be binding on Mauritius. It is perfectly true 

that in the existing state of feeling within the Association, it would 

be impossible to anticipate for the time being, any blatant breach of 

the obligations of Member States and the Associated States. In the 

event of such a breach, and having regard to the record of 

consultations at the level of the Association Council, it would be 

suggested that the general principle of responsibility for their 

actions has been recognised by the High Contracting Parties. The 

principle of good faith seems to run through the proceedings of the 

Association Committee and the Association Council in the matters 

referred to auove. It is hardly necessary at this stage to emphasize 

the view that the principle of good faith is not at variance with 

African customary or traditional law and for that matter, the legal 

systems of the Associated States and the "Associables". 

3.114. The practice of consultation in the Association Council 

was again resorted to when the Community decided to open negotiations 

with the EFTA States which did not submit any application for entry 

into the Community. In view of the tremendous impact that the 

enlargement of the Community was expected to have on its relatione 

with the Associated States, the Community again made every effort 

to hold detailed consultations with the Associated States at every 

stage of its negotiations with the new Member States of the 

Community. These consultations were of major importance because 

the accession, for instance, of the United Kingdom to the EEC 

Treaty did give rise to a series of chain reactions of international 

ramifications. The possible association of Britain's former ACP 

* Footnote; See also Article 89(2) of the ACP-EEC 

Convention of Lome. 
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trade partners was one of such reactions. An extraordinary meeting 

of the Association Council on 30 November, 1973 was specifically 

convened to enable the Community, pursuant to Article 60 of the 

Convention of Association, to inform the Associated States about 

the progress of negotiations with the States concerned. It was 

also an opportunity for the Associated States to present their views 

and discuss the modalities and consequences of these negotiations 

for the future of the Association. This extraordinary meeting was 

preceded by an exchange of views on the subject at the Association 

Council level on 22 April, 1971 and 23 November, 1971. 

In course of the consultations, the Community took the 

opportunity to review the basis of association and safeguards to 

be undertaken within the context of the enlargement of the 

Community: first, "it recalled that its clearly expressed objectives 

in its policy of association remained that of safeguarding what had 

12 been achieved and the following fundamental principles:" 

- the accession to the Community of the new Member States 

and the possible extension of the policy of association 

should not be the source of any weakening in the 

Community's relations with the existing Associated States; 

- the Community's relations with the existing Associated 

States should ensure for those States a range of advantages 

and should be based on structures which give the Association 

13 its distinctive character ' in the fields of trade relations, 

14-financial and technical co-operation and .joint institutions; 

- in the spirit of the provisions of Article 62 of the 

Convention of Association, the Community undertook to 

pursue its policy of association both with regard to the 

existing Associated States and with regard to the 

independent developing Commonwealth countries which would 

become parties to the same Association; 

12. See Eighth Report, pp.16-18. 

13· Emphasis supplied. 

14. Id. 
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the Community stated that as a result, the independent 

Commonwealth countries which had an economic structure 

and production comparatile to those of the existing 

Association and which were situated in Africa, Indian 

Ocean, the Pacific Ocean and the Caribbean, would be 

offered by the enlarged Community the choice of ordering 

their relations with it in accordance with one of three 

specified formulae; 

that existing provisions would continue to be applied 

during a transitional period and between the same parties 

until 31 January, 1975 and possibly beyond that date. 

3.115· Another essential condition of the development of the 

principles of law is a more general recognition that under a 

concept such as the "general principles of law recognised by the 

Member States and Associated States", are comprised a multitude 

of matters differing widely from one another and that it is 

unreasonable to suppose that disputes arising from all of them 

must be settled in the same way. These considerations may relate 

to matters which do not basically concern, for instance, the 

Associated States until a Member State commits a breach of its 

treaty obligations arising from a treaty other than the Convention 

of Association. In this connection, reference may be made to 

recent developments within the Community itself. It is submitted 

that certain decisions within the Community invariably have the 

effect of calling for adjustment of policies within the Association. 

Thus, when Britain claimed that she could renegotiate the terms of 

her membership of the Community, the effects were not only felt 

within the Community, but also within the Association and the 

ACP States at the negotiating table with the EEC as indeed, Britain's 

membership of the Community was to a large extent responsible for 

the new negotiations. The legal effects of a possible renegotiation 

would definitely be a subject for consultation within the 

Association if the matter were to be pursued in the form and substance 

in which it was originally presented. 
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The recent measures introduced by the Italian Government 

which sought to exclude the importation of a variety of products 

into that country raised the legality of Italy's action in view 

of her acceptance of the concept of the free trade association 

under the EEC Treaty. The unilateral imposition of quantitative 

restrictions and other measures having equivalent effect by the 

Italian Government has the effect of some Associated States 

questioning the legality of Rome's decision in view of the fact 

that the said measures sought to exclude the importation of certain 

of their products which have a free access to Italy's market in 

virtue of the latter's acceptance of the concept of Association. 

15 The Italian decision may be likened to the Portendic Case in 

which the French decision to close its African port in Senegal 

was considered to be in breach of an earlier undertaking to keep 

the port open to British vessels. Member States of the Community 

who were directly affected by the measures introduced by Italy 

normally are to invoke their rights under the EEC Treaty and 

insist that the Italian Government refrain from any unilateral 

action which circumvents her obligations under the said Treaty. 

But thanks to the principle of consultation and safeguards 

provided for in the EEC Treaty, Member States are able to resolve 

such problems which arise from economic difficulties facing one 

Member State. 

Taking the British case and the Italian measures in the 

light of the immediate repercussions and other chain reaction 

within the Community and later the Association , we may say that 

the measures in question fall under some principle of law by 

which their legitimacy ought to be tested. Is it possible in 

these circumstances to argue that no general principle of law is 

15. See paragraph 3.67, note 74- supra. 

16. See Part I (the Principles) of the EEC Treaty and the 

Rules of Competition, particularly Title II - Economic 

Policy (Articles 103-109) et seq. See also Mathijsen, 

op. cit., (Competition Policy), pp.73 et seq. 
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applicable which le recognised by the Member States and. the 

Associated States? It Is submitted that these customary principles 

of law - the rule that International undertakings are to be 

respected or that a party who commits a breach thereof must accept 

responsibility for the consequences of Its action and therefore 

see to the re-establlshment of the majesty of the law, etc. - are 

principles broadly recognised by the Associated States and the 

Member States alike. 

As Indicated In Chapter 2 of this study, an outstanding 

achievement of the High Contracting Parties at the Association 

Council level is the avoidance of rifts within the Association 

by resort to the principles of consultation, the basis of which 

is negotiation and possibly, conciliation. Beference has already 

been made to the dispute concerning the importation of tropical 

17 fruits and vegetables into the Community markets ' and the 

eventual settlement thereof through the good offices of a former 
18 

President of the Commission of the European Communities. The 

merits of these decisions, leaving almost every detail to the good 

sense of the High Contracting Parties, are seen in the operations 

of the Community as well. These comparisons cannot be anything 

but superficial but the principles which are identifiable in each 

case are evidence of a common approach by the Community and the 

Association to problems with a common panacea. 

3.116. The drafting of International agreements, conventions or 

protocols is often carried out In conditions which make it 

desirable that the draftsmen should not be fettered by meticulous 

rules of construction and that such agreements should be construed 

in as large and liberal a spirit as possible. Even if it were 

17. For a detailed record of the proceedings relating to the 

treatment applicable by the Community to certain fruits 

and vegetables originating in the Associated States, see 

Ninth Report, pp.43-^6. 

18. la. Bey, former President of the Commission. 
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desirable to resort to the municipal laws of the High. Contracting 

Parties for the purpose, there would appear to be very much left 

in other systems to be explored. The divergencies between the 

different systems of law - public and private - may be such as to 

negative the existence of more than a very few rules which could be 

regarded as recognised by the High Contracting Parties of the 

Association. This is not the place to devote space and time to an 

examination of the various divergencies but the situation may be 

summed up by saying that comparison reveals a difference of 

psychological attitudes and conceptions of the respective roles 

of the EEC Treaty and the Convention of Association. 

In some legal systems, the rules of interpretation are 

far more rigid than others so that in a variety of cases, a far 

greater attention is attached to the literary meaning of words. 

Travaux préparatoires may be resorted to by the judge in some 

systems; in others, he has a free hand. In these circumstances, 

it is obvious that the search for general principles which may 

be recognised by the Member States and the Associated States is 

of major importance in examining the evolution of Community Law 

and possibly, an "Association Law". Comparison of the rules of 

law of different systems, may, it is true, be useful to the 

interpretation of the EEC Treaty and the Convention of Association 

in so far as it clarifies any "term of art" which may have been 

deployed by the draftsmen, but this ν,-ould often appear to be an 

ad hoc measure to deal with a situation which should never have 

been permitted to crop up rather than an expedient for general use. 

In course of time, these ad hoc measures are bound to 

develop into principles of general application by the High 

Contracting Parties. A rule of interpretation need not be one 

which exists in identical form in the systems of the laws of the 

Member States and Associated States. Since one sees a possibility 

for development of principles common to the Parties in this 

sphere, it would be suggested that a more generous criteria would 

be preferred as to insist on precise similarity of rules in all 

systems would be to demand the impossible. Thus, our comparison 
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of the construction and interpretation of particular provisions 

of the EEC Treaty with the Convention of Association is based on 

the understanding that basically, the rules of construction applied 

are not mutually at variance. 

3.117· The concept of originating products as provided for in the 

Convention of Association allows for the duty-free entry into the 

Community of the products originating in the Associated States 

19 
subject to two conditions. 7 The conditions "under which the 

20 Community shall determine the treatment to be applied" are 

stipulated in Protocol No.1 annexed to the Convention of Association. 

It is also provided that "the concept of originating products, for 

the purposes of implementing this Title of the methods of 

administrative co-operation relating thereto, defined pursuant to the 

21 Convention of Association shall continue to apply." It is 

further provided that the Association Council is competent to adopt 

22 any amendment to the foregoing provisions and that in the event 

of the concept of "originating products being not defined pursuant 

to preceding paragraphs, each Contracting Party shall continue to 

23 apply its own rules." It is submitted that these provisions 

presuppose an acceptance by the High Contracting Parties of (i) an 

ad hoc definition of the concept by each High Contracting Party and 

(ii) a final definition based on principles acceptable to all the 

Contracting Parties as a whole. The uncertainty of the concept 

of "originating products" is again borne out by the provisions of 
24 Protocol No.1 annexed to the Convention. This refers to 

consultation within the Association Council where a case by case 

determination of what treatment is to be accorded to imports from 

the Associated States would be expected to provide rules for a 

concrete definition of the concept. Particular reference is made to 

the criterion of "economic interest" in the exportation of the said 

products. 

19. See Article 2(2) of the Convention of Association. 
20. Ibid. 
21. Article 10(1). 
22. See Article 1, Protocol No.1. 
23. Article 10(2). 
24. Article 10(3). 



- 326 -

Pursuant to the foregoing provisions, the Association 

Council has adopted decisions on the definition of the concept 

of originating products concerning postal consignments, fisheries 

products, dyed "Guinea" and "toureg" fabrics, etc. ̂  The 

Association Council also took decisions relating to the amendment 
26 

of previous definitions and one derogating from the previous 

definition of the concept of originating products to make allowance 

for the special situation of Mauritania in respect of fisheries 

27 products. ' As between the Member States and the Associated States, 

the Association Council's definitions and amendments of definitions 

of the concept of originating products constitute rules which are 

recognised by the Parties. Where the rules are of binding effect 

and therefore demand observance thereof by the High Contracting 

Parties, they could constitute a nucleus of legal principles 

recognised by the Member States and Associated States - a sort of 

developing customary convention law. An important development 

which must be underlined is the preparedness of the High Contracting 

Parties to accept the application of one another's municipal laws 

in given situations where the Association has not formulated any 

concrete principle or regulation. 

3.118. As will be submitted presently, it is a generally acknowledged 

view that construction and interpretation of documents and statutes 

is a process of law creation. In this connection, the construction 

and interpretation of some provisions of the EEC Treaty and the 

Convention of Association will be examined within the framework 

of general principles which are recognised by the Member States and 

Associated States. 

It cannot be denied that at least some of the recent 

Judicial or quasi-judicial examinations of the interpretation of 

provisions of the EEC Treaty could give guidance and inspiration in 

the construction of similar provisions of the Convention of 

25. See Eighth Report, p.44. 
26. Sec- eighth Report, p.4-5. 
27. Ibid. 
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Association. '7e may as well examine a few and relate them to the 

feature which seems to be emerging. 

Article 9(1) of the SEC Treaty, the provisions of which 

29 

are in substance similar to those of Article 2(1) of the 

Convention of Association were considered by the Court of Justice 

on 10 October, 1973 in the case, Firm of F. VARIOLA S.P.A., Trieste.^0 

The case involved the importation of cereals by the Trieste undertaking 

from Canada and Argentina whereupon the Italian customs authorities 

demanded from the importing firm a series of taxes denominated 

"administrative duty", "statistical duty" and "disembarkation duty" 

(Tassa di abarco). The importer after paying the said duties 

applied to a Trieste Court for a refund of the payments made on the 

ground that the said duties are of equivalent effect to customs 

duties and therefore at variance with the relevant provisions of the 

EEC Treaty (Article 9(1))· The Trieste Court referred the question 

of the "disembarkation duty" to the Court of Justice which held that 

the said "disembarkation duty" constitutes a charge having equivalent 

28. Article 9(1) of the EEC Treaty provides: 

"The Community shall be based upon a customs union 

which shall cover all trade in goods and which shall 

involve the prohibition between Member States of customs 

duties on imports and exports and of all charges having 

equivalent effect, and the adoption of a common customs 

tariff in their relations with third countries." 

(Emphasis supplied). 

29. Article 2(1) of the Convention of Association provides: 

"Products originating in the Associated States 

shall, on importation into the Community, be admitted 

free of customs duties and charges having equivalent effect, 

but the treatment applied to these products may not be more 

favourable than that applied by the Member States among 

themselves." 

(Emphasis supplied). 

30. See Case No.34/73, Ree. 1973, 381; see also Case No.24/68, 

The Commission v. Italian Republic and No.8/70, Commission v. 

Italian Republic. 
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effect to customs duties prohibited by the EEC Treaty provisions 

and related regulations. The Court placed emphasis on the fact 

that the relevant provisions of the EEC Treaty which are of direct 

applicability create individual subjective rights which must be 

upheld by the municipal courts. Furthermore, no national 

legislation even if adopted after the Community rule can amend the 

latter, still less annul it. As would be observed from the latter 

part of the decision of the Court, the issues raised also concerned 

the primacy of Community Lav/ over national law. The guidance and 

inspiration that may be derived from the decision for purposes of 

the interpretation of similar provisions of the Convention of 

Association as noted relates to the phrase "charges having equivalent 

effect." 

31 3.119· In yet another case of which the Court of Justice was 

recently seised, the decision was taten by it on 11 October, 1973 

that pecuniary charges imposed for the purpose of phytosanitary 

examination of products crossing national frontiers and for which 

criteria for determining their suitability exist but are not 

comparable with criteria for the determination of pecuniary charges 

attaching to similar domestic charges, are deemed to be charges 

having equivalent effect. The Court also took the opportunity to 

consider the question of the hygiene control tax imposed by the 

Chamber of Agriculture of a Member State on the importation of plants, 

fruit or vegetables and to observe that the functions of any national 

administration aimed at maintaining a system of plant hygiene control 

in the public interest cannot be deemed to be services rendered 

for the importer for which fiscal charges should be imposed. 

Therefore, in the Court's opinion, pecuniary charges in respect of 

such products are to be regarded as ''charges having equivalent effect! 

The defition of the word "undertaking" which occurs in 

Articles 85(1) and 52 of the EEC Treaty has been the subject of 

31. See the Case of RE'.TE-Zentralfinanz GmbH, Ree. 1973, 

Case Wo.39. 
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protracted proceedings before the Court of Justice. The Commission 

also has had to take several decisions as to whether subsidiaries 

or agencies could be regarded as "undertaking". One of the best 

32 
known cases is the Kodak case where the Commission held, inter alia, 

that an "agreement concluded between Kodak яnil its subsidiaries could 

not, because of the lack of economic autonomy of the latter, restrict 

competition between the parties to the agreement, but could cause 

competition to be limited between one of the parties and third 

•53 34-

parties." The matter was further discussed in the Grundig case 

and it would seem to be reasonable to conclude that the 

rationes decidendi of these cases would provide guidance for 

interpretation of similar provisions of the Convention of Association. 

Similarly, the interpretation of the phrase "third countries" 

35 
which occurs in the case of СІОЛІЭ 17. Muras

-
^ was considered by the 

Court of Justice on 9 October, 1973. The Court, inter alia, decided 

that in the absence of any express reference to the laws or customs 

of a "third country", a Community provision must be interpreted in 

relation and in the context of its own sources. An important aspect 

of the development of Community Law is the question of uniformity of 

interpretation and application. The Court of Justice has declared 

that except where there is explicit or implicit reference back to 

municipal law the legal concepts used by Community Law must be 

interpreted and applied uniformly throughout the Community without 

any possibility for the Member States to derogate from this 

uniformity. The purpose of our reference to the foregoing decisions 

32. See The Kodak Case, J.O. LI4-7; see also Mathijsen, op. cit., 

pp.79-98, at p.81. 

33· See Mathijsen, op. cit., p.81. 

34. Grundig-Consten Case, loc. cit. 

35. See Claus 7/. Muras, Case No.12, Ree. 1973. 

36. See the Case of Hagen OHG/Einfuhr und Vorratsstelle 

für Getreide und Futtermittel, 4-9-71; (Judgment of 

the Court of Justice: 1 February, 1972; see also 

Wünsche OHG/Einfur und Vorratsstelle, 50-71> 

Нес. 1972, pp.23 and 53· 
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and. declarations is to demonstrate that the principles enunciated 

are non-controversial and may Ъе followed Ъу the relevant 

institutions of the Association. 

Attention may here he drawn to transactions pertaining to 

financial and technical co-operation. '7e have noted that one 

important respect in which the Member States and the Associated 

States intend to foster closer relationship is in the field of 

financial and technical co-operation. In this context, it is 

necessary to consider what happens if a High Contracting Party is 

deficient in the payment of specified amounts due for services 

rendered. 

In the absence of any relevant rule obtainable from the 

provisions of the Convention of Association, we have to turn to 

principles which are generally recognised by the High Contracting 

Parties in this sphere. It is imperative, however, that we should 

bear in mind the limitations placed by the provisions of the 

Convention of Association upon the financial institutions - the 

European Investment Bank and the European Development Fund - in the 

application of interest rates in respect of facilities extended to 

37 

the Associated States. ' Nevertheless, it must also be emphasised 

that it is encumbent upon beneficiary States to honour their 

obligations in conformity with the terms of their loan transactions. 

In particular, a breach of payment terms may raise considerations 

as to whether interest shall be chargeable in respect of arrears. 

In view of the fact that part of the funds placed at the 

disposal of the financial institutions are invariably borrowed 

from the money market, one would expect that a defaulting beneficiary 

has no alternative but to accept the obligation of debt servicing 

charges. As indicated elsewhere, some High Contracting Parties 

are known to have fallen into arrears with regard to the payment 

of their assessed contributions to the budget of the Parliamentary 

37. See Articles 25 and 29 of the Convention of Association 

See also Article 5 of Protocol 6 annexed to the 

Convention of Association. 

38. See para. 3·35 supra. See also CPA/CP/279/fin. p.8. 
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Conference of the Association. The most that the Conference was 

asked to do in the circumstances was to urge the defaulting States 

"to do even better so that we may at least have regular payments 

from all at the times laid down."^" It is submitted that although 

externuating circumstances may give rise to a deferment of the strict 

enforcement of financial regulations, it would appear that the 

payment of interest on accrued arrears is a principle of general 

recognition by the Member States and Associated States. 

3.120. Many decisions relating to the Association have been taken 

by the Association Council. In a few cases, the Parliamentary 

Conference has passed resolutions which are not of any binding effect, 

albeit, the Community and the Associated States have at the Council 

level and other fora invariably taken steps to implement such 

resolutions. 

Most, if not all of the Association Council decisions, are 

either measures taken in execution of rights and obligations acquired 

and undertaken respectively under the Convention of Association. 

The exact nature of these decisions is yet to be ascertained. There 

are minor variations in terminology which are probably immaterial in 

our bid to draw parallels between the evolution of Community Law 

on the one hand, and on Association legal order on the other. The 

essential feature of the development of the latter is that decisions 

are taken jointly by representatives of the Member States and the 

Associated States. Thus, it would appear that principles of law 

which may contribute to the formulation of an Association legal 

order could be viewed as representative of individual municipal laws 

which are not mutually at variance. 

The Court of Arbitration of the Association as we have noted, 

has not yet had occasion to pronounce on either the interpretation 

of the provisions of the Convention of Association or the nature of the 

decisions and acts of the Institutions. On the basis of the 

39· Ibid. 
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development of the Community legal order through the case-law of 

the Court of Justice, it is submitted that any future decisions 

of the Court of Arbitration which relate to the general principles 

may constitute a valid basis for such a legal order. Some of these 

principles may be found in one form or the other in the various 

municipal laws of the High Contracting Parties. This, of course, 

includes principles of law in African law - ancient and modern. 

3.121. The principles of law which have been spotlighted in the 

case-law of the Court of Justice - legal certainty, the 

proportionality of administrative acts, good faith, the recognition 

that fundamental human rights have an integral part in the general 

principles of law - all of these could be seen as basic principles 

worthy of application within an Association legal system. 

Nevertheless, the undernoted important caveat may once again be 

sounded: If it is not necessary either in international law, 

Community Law or Association Law "that all States concerned agree 

on a certain principle of law, it is equally true that such a 

principle must not merely exist in the law of one country or only 

in a minority of legal systems..." And one must not expect all 

the municipal laws of the Member States and Associated States to 

agree on the minor details of a particular principle of law for if 

this were all the Court of Arbitration, like the Court of Justice 

is required to do, the inevitable result would be that one out of 

the many legal systems could ultimately determine what the law of 

the Community or the Association is with regard to a particular 

point of law. In this connection, it may be submitted that within 

the context of the evolution of an Association Law, the Court of 

Arbitration may have to look for guidance from all the municipal 

laws of the Member States and Associated States. As would be 

noticed from our discussions under legal principles recognised by 

the Associated States, there is the necessity for any judicial 

organ in the position of the Court of Arbitration not to ignore 

4-0. See Brinkhorst and Schermers, op. cit., p.235. 
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the principles that are applicatile in given situations in the 

Associated States. If we may refer, for instance, to the laws 

of divorce or the laws of intestate succession of the various 

High Contracting Parties, it could be seen that the task of the 

comparativist is not to condemn one system because it is different 

from another order. Our Judges of the Court of Arbitration oí' the 

Association may perhaps be faced with a more complicated evaluation 

of principles than their counterparts of the Court of Justice 

have experienced heretofore. 

Turning now to the likely role that international law may 

play in the development 01 an Association Law, we may again refer 

to Community Law. Though the Court of Justice has held that the 
4.-1 

Community constitutes a new legal order, there has been the 

question as to how far the Treaties of the European Communities 

apply principles which are not spelt out in the provisions of the 

Treaties. The Court of Justice is known to have applied principles 

42 of international law, and the Community has also concluded agreements 

with the United States of America concerning a loan, y established 

"contacts with other international organisations recognised as 

subjects of international law is a subject of international 

44 law and thus the rules of this law are applicable to it...." 

Thus, it would appear that the Court may not interpret Treaties and 

45 Conventions which are extraneous to the European Communities. ' In 

appropriate cases, however, ix the Court is requested "to give a 

preliminary ruling upon the compatibility of international law with 

γ ас 

47 

46 
a Community act," the Court might do so under provisions of the 

EEC Treaty. 

41. See Van Gend en Loos v. Nederlandse Administratie der 
Belastingen, Case 26/72 Нес. TX. I, (1963), С.M.L.H. I05. 

42. Parry & Hardy, op. cit., p.65. See the Fedechar Case end 
the Commission v. Italy, Case 10/61, Нес. VIII i, (1962), 
С.И.L.H.187. 

43. Uathijsen, Le droit de la communauté européenne du charbon 
et de l'acier, p.185. 

44. Id., p.186. 

45. See Caisse Régionale v. Torrekens, Case 28/68, Нес. XV 125, 
(1969), С.M.L.H. 377. 

46. See Parry & Hardy, op. cit., p.66. 

47. See Article 177 of the EEC Treaty. 
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When we turn to the relationship between the Association 

and international law, an entirely different picture would he seen 

to emerge. Firstly, unlike the SEC Treaty, the Convention of 

Association makes no provision for the adjudication of disputes by 

the judicial organ of the Association to the exclusion of other 

international organs. Thus, as we have noted under the present 

Convention of Association, nothing prevents a Member State or an 

Associated State from instituting proceedings in an international 

judicial forum in a matter which arises from rights acquired or 

obligations undertaken in virtue of their being signatory to the 

said Convention. 

Furthermore, we cannot rule out a situation which demands 

a definition of the relationships between the Association and an 

international organ, e.g. GATT. In the International Fruit Company 

4-8 
Case referred to supra, the Court of Justice was faced with a 

similar situation. In this connection, it is probably germane to 

this aspect of our study to take note of the remarks concerning 

Article 238 of the EEC Treaty that "the framers were attracted 

to the association concept precisely because of its adaptability 

to an entire gamut of concrete relationships."
 J 

Having regard to the foregoing, Association Court of 

Arbitration faced with a similar situation will doubtless draw 

heavily not only on principles which are slowly developing within 

the Community system but also the principles common to the laws 

of the Member States and the Associated States. Nevertheless, such 

a court cannot comfortably ignore the principles of law drawn from 

international law. If these submissions are accepted, then the 

excuse for the apparently lengthy excursion into international law 

я Tiri the developments in African customary law and other systems 

would have been justified. 

4-8. See note 31 supra. 

4-9. See J. Costonis, "The Association with Nigeria" in 

L'Association à la Communauté Economique Européenne", 

Université Libre de Bruxelles, (1970), p.294·. 
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Conclusions 

3.122. In our search for the sources of the development of a system 

of law sufficiently individualised and exclusively applicable within 

the Association system, we must first turn to the fundamental law 

of the Association, that is to say, the Convention of Association. 

In the performance of its functions as the main judicial organ of 

the Association, the Court of Arbitration is expected to interpret 

the provisions of the Convention and in appropriate cases, evaluate 

decisions and acts of the institutions of the Association. 

The case-law of the Court of Justice has shown in its several 

pronouncements discussed in the preceding pages that in a good number 

of these cases, the Court has had to apply general principles which 

have been expressly adverted to by provisions of the Treaties viz: 

Article 215(2) of the EEC Treaty and Article 188(2) of Euratom 

Treaty. In other provisions of the Treaties, notably, Article 173 

of the EEC Treaty and Article 33 of ECSC Treaty, though there do not 

occur express references to the general principles of law, yet in 

their references to legal provisions relating to Treaties, they must 

be inferred to include the applicability of general principles of law. 

The definition of the general principles of law should not detain us 

here, but in applying them, the Court of Justice has considered 

those principles which are in substance common to the municipal 

laws of the Member States. 

It is noteworthy that the case-law of the Court has 

spotlighted certain principles of law, that is to say, the principle 

of good faith, the principles of legal certainty and due process 

of law, the proportionality of administrative acts and the concept 

of human rights and fundamental freedom. It has also had occasion 

to pronounce on rules of renvoi which it (the Court) said should be 

uniformly applied, notwithstanding minor variations within the 

Member States of the Community. 
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In drawing a parallel between the evolution of Commmunlty 

Law and development of an Association Law which has occupied our 

greater attention in this study, the Association Institutions may 

have to draw from the experiences of the European Communities. 

Care must be taken not to confuse the territorial Jurisdiction of 

Community Law. There is no doubt that Community Law is of no direct 

applicability within the Association, and the Court of Justice in 

Luxembourg has no jurisdiction over the Institutions of the 

Association nor in matters arising from the implementation of the 

Convention of Association. But the case-law and other legal 

materials of the Court of Justice may be of relevant application 

and offer guidance to the Institutions of the Association, more 

particularly, the Court of Arbitration and the Association Council. 

As of now, there has been in progress the development of certain acts 

and decisions of the Association Council which do not derogate from 

legal concepts which have been developed and complemented within the 

Community. Some of these stem from the interpretation of certain 

provisions of the EEC Treaty which are similar, though not 

necessarily identical in content with some provisions of the 

Convention of Association. In this connection, it is submitted that 

the Court of Arbitration, if and when seised of similar matters, 

cannot do better than to draw from the experience of the Court of 

Justice. Decisions of the Court of Justice, where applicable, may 

be of persuasive following in the Court of Arbitration. 

Another important source of an Association Law may be drawn 

from principles of law common to the municipal laws of the Member 

States and Associated States. It may be stated that the reference here 

to the municipal laws of the Member States must be used advisedly. 

It is not the intention to suggest that the municipal laws of 

Member States have jurisdiction within the Associated States or 

vice versa. Perhaps, it is appropriate to state that reference to 

these principles of municipal law is of simultaneous application to 

those principles of municipal laws of the Member States which have 

been applied within the Community system. In this connection, it 

is even more desirable to submit that it is not necessary that all 
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principles in question should be applied by all High Contracting 

Parties in foro domestico. Thus, acceptable principles of general 

application need not be identical throughout the legal systems of 

the Association. It is to be noted that the principles of good 

faith, legal certainty, due process of law, etc. and others 

enshrined in the provisions of the European Convention and or 

applied by the Court of Justice are not at variance with traditional 

and modern principles of African law. These are found in varying 

degrees in the Constitutions of most of the Associated States and 

"Associables". 

Finally, an Association Law must be viewed partly as an 

emanation from international law. As noted elsewhere, the 

Association is an embryonic culmination of international 

co-operation based on the consent of independent sovereign States -

highly industrialised nations and Third World developing countries. 

The latter have only recently emerged from a status of dependency 

and are justifiably solicitous over the preservation of their newly 

won status. Since association or co-operation is understood to be 

based on a footing of equality, whatever that implies, an 

Association legal order cannot ignore, in appropriate cases, the 

adoption and or application of general principles drawn from 

international law. This, of course, as noted already cannot be 

to the exclusion of the other systems considered in the preceding 

paragraphs. All these sources together may very well help to 

interpret, clarify and complement the provisions of the Convention 

of Association. 
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C_H_A_P_T_E_R IV 

POLITICAL AND ECONOMIC CONSIDERATIONS 
AHB М Е Д LEGAL ASPECTS 

4.1. Since their earliest contacts with Africa, Europeans have 

turned out hundreds of thousands of articles, diaries, monographs, 

pamphlets and other topical works about that Continent, its cultural 

heritage, its peoples and their difficult but persistent struggle 

in search of security. And yet knowledge about Africa in certain 

European circles remains minimal; such interest as there is, on 

occasions, amounts to no less than inexcusable ignorance. The 

malaise stems from either apathy or a distortion of facts and 

figures. 

Notwithstanding the gigantic strides taken by the information 

media since the turn of the century, the quality of information handed 

out about Africa and Africans remains sadly stagnant. There is no 

doubt that the quality of information on Africa must be up-graded if 

it is to serve any useful purpose within the context of present day 

developments. 

The United Nations, together with its Specialised Agencies, 

has done, and is still doing a great deal in diseminating correct 

information about the Continent of Africa. But much more remains to 

be done in this sphere than has been achieved to-date. One has often 

been puzzled by the apparent lack of interest on the part of young 

African intellectuals south of the Sahara. In the past, it was 

enough for the young African graduates from Oxford or Cambridge 

invariably at the completion of their studies to make a triumphant 

return home and to a royal welcome from friends and relatives. 

These, often became so gratified with, and complacent about their 

initial attainments that no more self-improvement was considered 

relevant to their post-graduate lives. The Sorbone, like its two 

counterparts on the other side of the channel, has also been the home 

of learning for a crop of Africans who, upon being released after 
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graduation, returned home merely to qualify for the erstwhile 

envied status of "citoyen français". That, in those days 

required, without more, the acquisition of a massive air of 

self-importance conspicuously divorced from the stark realities 

of their immediate environs. The era under review, however, did 

produce its great ones as well. These were the Nkrumahs, the 

Kenyattas, the Nyereres and the Senghors. 

Today, as never before, Africa south of the Sahara has 

become the home of stately seats of learning renowned for their 

beauty and the cosiness of undergraduate life. These universities 

turn out annually, tens of thousands of graduates in the sciences 

and humanities. The real tragedy of our times could only be 

eradicated if the new talents acquired by our young graduates are 

mobilised and directed to productive targets in the overall 

interest of the fatherland. The new African must be self-reliant, 

dedicated and intent on reversing the iniquities of the past. 

It is to this new crop of young men and women of Africa and their 

counterparts the world over that this Chapter is particularly 

addressed. 

4.2. It must perhaps be counted good fortune that the African, 

Caribbean and Pacific countries have been invited to the negotiating 

table by the European Economic Community at a time remarkable for 

change and excitement. The Community has of late been faced with 

interneΤ problems, notably, the contention by Great Britain that 

its membership of the Community could be renegotiated. The 

leadership problems of West Germany, Belgium and possibly, France 

after Pompidou have also aggravated these internal problems. To 

this period, also belongs the Energy Crisis, the global effoots 

of which s till hang over the industrialised and developing 

countries in varying degrees. Notwithstanding the foregoing, 

it would appear that the real problem for the Community is not so 

much one of the harmonisation of the national laws of its Member 
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States in so far as they are in conflict with the internal rules 

and regulations of the Community. It will be suggested that 

Europe's real problem is one of political integration and how an 

integrated Europe Blight address itself to the Third World. Should 

a politically integrated Europe opt for a multilateral and global 

approach which accords to all the developing countries equality 

of treatment? Alternatively, should Europe adopt a policy of 

concentration towards the contiguous Third World at the expense 

of the countries of the Far-East and South America? These are 

pertinent questions which cannot be glossed over by the present 

Partners at the negotiating table. Whatever line of action is 

advocated by the African, Caribbean and Pacific countries would 

be closely studied and analysed by those Third World countries 

which are neither Associated States nor "Associables". The African 

States must therefore resist any modus vivendi which is based on a 

teaming up with Europe against the rest of the Third World. 

Therefore, the concept of "Euroafricanism" must not be taken for 

granted by Africans without an appreciation of its global 

implications. 

Africa and the National Territorial State 

4.3. After World V/ar II, the doors of African opportunity in the 

political arena were closing fast, and as the complexities of post-war 

reconstruction in Europe increased, so the pressure in Africa for 

political and economic emancipation. Ghana's independence in 1957 

provided a watershed in African political history. Despite initial 

fears expressed in Europe and South Africa, Ghana's example offered 

an inspiration for the rest of Africa still struggling under the yoke 

of foreign rule. By 1960, the policy of independence for the 

British and French colonies had become a fait accompli. The 

destinies of Africans were no longer seen in terms of traditional 

forme of administration. One of the most significant achievements 
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the moderniste came into head-on collision with traditionalism 

thus identifying the latter as an entity possessed of its own 

philosophy and values as to what form an "Independence constitution" 

should take. There were also the educated middle-class and 

professionals especially of the legal fraternity who saw a good 

constitution in terms of what Western democracy had to offer. 

There were the federalists and unitarians, each vehemently 

intolerant of the other. Lastly, you had the colonial Civil Servant 

and Els Gubernatorial Excellency, the mecca of whose hope in terms 

of a good constitution was Westminster! 

In Europe, the idea of the National Territorial State had 

received a rude shock. World War II with its attendant 

repercussions had had a shattering effect on the concept of the 

Nation State. In Germany, existing institutions had been dismantled 

by Nazi dictatorship and In Italy, Fascism had brought into disarray 

all the unifying elements of the Nation State. France had become 

purely disillusioned by the chain of domestic events after the war. 

It has been suggested that this apparent frustration stemming from 

the impact of the War drove the Benelux and Nordic States to an 

ρ 

evolution of institutions based on regional organisation. The 

immediate effects of the War on constitutionalism in Britain and 

her Commonwealth of Nations provides many illuminating contrasts 

with events on the Continent of Europe. Although she was Initially 

shattered economically by the War and later on by the Peace, 

Britain remained constitutionally stuck to her Westminster 

Parliamentary system of government. The old Commonwealth - Canada, 

Australia, New Zealand, South Africa and New Foundland - were 

equally unshaken by the aftermath of the War and remained attached 

to their pre-war constitutions. And in more ways than one, the 

Dominions maintained their traditional bonds with the Mother 

Country with the British sovereign as their Head of State. Until 

the Indian Independence Act which gave that country her independence 

2. See A.H. Robertson, European Institutions, 

3rd ed., ρ.5· 



in 1947» there was no precedent of a Republican Constitution 

within the British Commonwealth. Notwithstanding the Indian 

innovation, British African colonies, upon the attainment of their 

independence, initially opted for constitutions not at variance 

with those of the Old Commonwealth, the essential ingredient of 

which is the National Territorial State. 

4.5. In Africa, the process of constitutional evolution is often 

closely linked to the philosophies of the personalities actively 

involved in the struggle for political autonomy. Invariably, these 

leaders have been influenced by extraneous political ideologies. 

But most of them remained loyal to the system which was advocated 

by the colonial mastere. The history of independence movements has 

shown that independence gained after revolutions has led to the 

adoption by the new State of a constitution different from that of 

the former metropolitan country. The constitution of the United 

States of America, is a case in point. It is to be noted that most 

of the new Afriоan States - former British and French colonies 

alike - have ultimately found favour with the Presidential system. 

Predrich has suggested that American constitutional ideas have to 

a large extent influenced the new African States. This theory is 

not without authenticity, although generalisation may be erroneous. 

Fresidentialism based on the American system may have been adopted 

in varying degrees by former British colonies, notably, Ghana, 

Nigeria, Kenya, etc., but the Fresidentialism of Francophone Africa 

has been derived from the French system of Republicanism. 

In Ghana, federalism drew sporadic support from the 

traditionaliste spearheaded by the Ashanti-based National Liberation 

Movement. Popular opinion, however, tilted the balance in favour 

of a unitary system thus saving the new State from the burden of 

being over-parliamented. Nigeria, from its size and the attendant 

З. Fredrich: Reflections on American Ideas of Constitutionalism. 

Ц-. See Appendix II . 
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of independence Ъу the ex-British and French, oolonlea alike і that 

it offered the opportunity to enter the scientific and technological 

world already created and firmly established in Europe and elsewhere. 

It is conceded that some of the old traditional patterns of 

Africa must be pruned down in line with modernistic trends. But 

experience has shown that African traditionalism must be preserved 

in parte within the system in so far as such preservation contributes 

to an identification of true African values and preservation of the 

race in a world bestirred by a mosaic of varying standards and 

prejudices. Those aspects of African culture regarded as valuable 

must be vigorously reappraised within the context of orderly 

administration as a possible alternative to a wholesale importation 

of exotic values which elude adaptation and assimilation. As of now, 

the records of civilian administrations in Africa have driven back 

the sceptics to their initial prejudices and the notion that 

democraoy is not Africa's strong point. But thanks to recent events 

in Southern Europe, military regimes are not the monopoly of South 

America and the Continent of Africa! From their records, the 

military regimes in Africa have proved to be "correction governments" 

or care-taker administrations which, invariably, have returned to 

the barracks after eradicating the malaise which pitchforked them 

into power. If Europe and the independent States of Africa are to 

make real progress in economic and cultural co-operation as 

envisaged in past Conventions and current negotiations, the Partners 

in progress must understand each other's philosophy of life, more 

particularly, political institutions, cultural orientations and also 

those factors which tend to inhibit progress. In the paragraphs 

that follow, we shall attempt to play back a few of the records 

of events which influenced the newly independent African States 

in the choice of Constitutions based on the Nation State. From this 

1. Dr. Douglas, the Nigerian Federal Attorney-General, 

in a speech delivered to the Ghana Bar Association, 

February, 197*. 
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will emerge an appreciation of the apparent Instability of 

Africa's political institutions based on Western European concepts 

of good government. The exercise will also lead to an understanding 

in Community circles of the attitude of Africans to any future 

institutional provisions relating to co-operation between Europe 

and Africa. 

4.4. British, uni Ute French colonial policy in Africa, was based on 

the concept of Indirect Rule and adaptation. The essential objective 

of the system was to adapt the indigenous institutions to the needs 

of the colonial authorities. On the other side of the coin was the 

need to so transplant the British way that it would admit of no 

instant rejection from the system. Thus, you could have a Native 

Administration Ordinenoe regulating traditional authority within 

well defined limits working harmoniously along central governmental 

institutions. The centre of gravity of the traditional system was 

the chieftain - Paramount or Divisional - who was addressed by the 

colonial civil administrators as "My very good friend". 

The French system had heavy overtones of assimilation by 

which the African was being brought up to accept "in toto", Frenoh 

culture as the basis of his survival. The system sought to make 

"Frenchmen" of the Africans. As in the British territories, 

traditional authorities were maintained although their influence 

from the administrative point of view remained the shadowy existence 

of their Anglophone counterparts. 

Prior to the attainment of independence, the new State was 

invariably the scene of an amalgam of opinions. First, you had the 

foreign press which were sceptical about the wisdom in granting 

independence to a black African State and therefore counselled 

caution on the part of the metropolitan power. Then you had the 

local press, bombastic and provocative but essentially nationalistic. 

There were then the various political groupings - the angry young 

ones and che reactionary and obscurantists. In ДЬятш and Uganda, 
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ethnic problems, had no alternative hut to adopt the federal 

system of constitution. It is noteworthy that as of now, all of 

the Commonwealth African countries which gained independence from 

Britain after World War II have at one stage or the other been 

ruled by governments based on Republicanism. 

The choice of constitutions by former British and French 

colonies was initially due to the desire of each of these groups 

to remain closely linked to the former metropolitan power which 

invariably had dictated the pace of constitutional evolution and 

decided whether or not a particular colony was ripe for independence. 

It is important to note that the leaders of the emergent States, 

in their anxiety to shake off the yoke of foreign rule and lead 

their peoples to a status of independence, had no alternative but 

to abide by the so-called tutelage of the colonial masters. 

Upon the attainment of independence, the new State's membership 

of the United Nations and or other International organisations has 

invariably been sponsored by the former metropolitan power and 

a wise nationalist could ill-afford to be disenchanted with en 

erstwhile mentor. 

The adoption of constitutions based on the National 

Territorial State by the new States of Africa, has been motivated 

by a combination of a variety of factors. The tribal unit was too 

small to stand on its feet and face the challenge of the modern 

world. To stick to the old form of traditionalism would be 

inconsistent with orderly and viable administration. The new States 

were also conscious of the presence of the sceptics. And the 

nationalists who had any considerable degree of education, had 

an Important role to play In drawing up a constitution. As contact 

with the rest of the world became easier, it was inevitable that 

the non-traditional way, and therefore, the Westminster model, would 

become more acceptable to the new States. After all, this was the 

proclaimed ideal for Africa by its former rulers. Though much less 

attention was given to the growth of central institutions during 

the period of Indirect Rule in British Africa, at Independence they 

became the fona et origo of constitutional ism based on the Nation 

State. 
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4·.6. As stated by President Leopold Senghor of Senegal, 

" nation is the first reality of the twentieth century the 

second reality of the twentieth century is the interdependence of 

races, continents and nations "•* This presupposes the 

interaction of the races and their cultures in an atmosphere of 

equality and mutual respect. In Chapter I, we had occasion to 

advert to the initial indifference of Commonwealth African countries 

to the concept of Association. This was so, because to envisage 

association with the Common Market was at the time "an explosive 

political notion for an independent African country to get into 

its head". The association of the African States under the first 

Taoundβ Convention was the first multilateral institutlonalisation 

of the relationship between Africa and Europe. Consequently, it 

could be regarded as the high water mark of "Euroafricanism". In 

the nature of things, it is only to be expected that the new 

African States would be very cautious over any new type of 

relationship which may detract from the maintenance of the concept 

of the Nation State and the sovereignty that goes with it. A 

notable perspective of the Six original Member States could be 

considered in terms of a report of a Committee of Experts under the 

Chairmanship of Eon. Emilo Colombo of the Ministry of Industry 

and Trade, Italy, submitted to a symposium held in Bari on the 

"Policy of the EEC on Underdeveloped Countries" on 7-9 October, 1961. 

The report, inter alia, stated: "Action designed to help 

underdeveloped countries such as Europe might conceivably contemplate, 

is operable essentially at two levels: at the World level and at 

that of organisations with a somewhat more restricted scope. 

It is perfectly normal that at one and the same time, Europe should 

contemplate regional action in certain "specified zones and attempt 

to exert a determining influence over decisions taken at the World 

level on policies designed to encourage the growth of less forward 

countries." The European attitudes that have preceded and 

5· President Senghor on African Socialism in New Tork to 
American Society of African Culture referred to in 
Arnold Eivkin, Africa and European Common Market, A 
Perspective, University of Denver (1963-64·), p.1. 

6. The Economist, London, 18 January, 1964, p.194·· 
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accompanied Association are as clear in outline as they are 

imprecise and unprovable in their material particulars. The 

present situation calls for the unambiguous exchange of views 

between the European Economic Community and its future Third 

World Associates on a footing of mutual respect for each other's 

sovereign rights. The influences that the Colombo report sought 

to advocate for Europe must not remain shrouded in mystery. And 

those who are supposed to be the beneficiaries of these 

"determining influences" should be left in no doubt as to the 

implications of European intentions. The events of the colonial 

era, the attainment of independence by African countries and the 

present era of multilateral institutionalisation of relationships 

offer a unique opportunity for Europe and Africa to break once 

and for all, the back of fossilised prejudice, mistrust and 

mutual suspicion. That lurid nightmare of primitive stagnation 

and savagery which has in the past characterised the basis for 

assessing Africa must make way for objective appraisal and positive 

co-operation between a united Europe and an unpartitioned Africa. 

4-.7· In the frenzied atmosphere of a continent in a hurry to 

close the gap between its lost past, its tumultous present and 

its idealised future, the crises have been manifold and the turning 

points rather frequent. Against such a background, it is only to 

be expected that the emergent States of Africa will reject through 

any means at their disposal, any form of government which fails 

to identify itself with the real needs of its peoples. The 

frequent turning points since the last decade have involved the 

displacement of democratically elected civilian governments by 

military regimes and other forms of government. The one party 

or "semi-democratic" system has been successful in Ivory Coast, 

Senegal, Kenya and Tanzania. Whether this trend will be a pattern 

of the future is doubtful. But it seems clear that the concept 

of Western democracy has not particularly been effective in 

developing poet-war constitutions in Africa. Democracy or any other 
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form of government must be a reflection of the cultural heritage, 

and the philosophy of the people who practise it. African States 

of the twentieth century must set out to make a positive 

contribution to civilisation by devising a form of government 

which ministers unto their needs and one which bears variable 

patterns for easy adoption and adaptation. 

It may be suggested without any fear of contradiction that 

democracy as it is known in Western Europe, has of late suffered 

a rude shock and doubts have been raised in the minds of honest 

constitutionalists as to whether the institution has not been 

7 

stripped of some of its quintessential indicia. The minority' 

government has become the vogue and in other cases, coalitions 

have taken the place of the solid majority which was an essential 

ingredient of parliamentary democracy. The weakness about minority 

governments is that they are easily defeated on controversial 

issues. In order to avoid such defeats, a minority government 

invariably resorts to measures which are a judicious mixture of 

conflicting manifestoes which no longer represent the ideologies 

η nil philosophies of any one single party represented in parliament. 

It is noteworthy that as of spring, 1974-, Italy has experienced 

its thirty-sixth government since the end of World War II. Seen 

from States ruled by military regimes and so-called totalitarian 

regimes, Western democracy must appear to be unstable indeed. 

7. Britain, the mother of parliaments, жав recently governed 

by the minority Labour Government of Premier Wilson; the 

minority government of Premier Trudeau of Canada and a 

precarious existence until the General Elections of July, 

1974- when Premier Trudeau and his party were returned to 

power with an overall majority. Denmark, one of the new 

Member States of the Community, also hangs on to a minority 

government. 

Θ. Coalition governments which do not wholly reflect the wishes 

of the electors are currently in power in the Benelux States 

of Belgium and the Netherlands, France and the Federal 

Republic of Germany. 
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In Western Europe, the instability of democratically 

elected governments stems from economic trends and the tendency 
q 

towards Individualism. The future of Western democracy seems 

to depend on the ability of its leaders to make the necessary 

economic adjustments. In sound economies as experienced during 

the past quarter century, governments and systems have tended 

to be stable. The decline in economic growth culminating in the 

miners' strike in Britain, for instance, led to the fall of 

Premier Edward Heath's Conservative Government. Europeans who 

have been sceptical over the advisability of granting independence 

to African countries and have consequently been over-enthusiastic 

to disparage the instability of governments in the new States 

should now be in a position to appreciate the causes of such 

Instability. What is happening in Africa today may be ascribed 

to social adjustment - a restructuring of economic, political and 

cultural patterns of life. These observations lead to the inevitable 

conclusion that with sympathy and understanding, Europeans and 

Africans must be able to establish a basis for a rewarding 

co-operation. African countries must look upon their current 

negotiations with the European Economic Community as an opportunity 

for asserting their sovereignty and eradicating the iniquities of the 

past. On the part of Europe, political will and an abandonment of 

obscurantism based on past glories may determine the durability of 

any co-operation between the two contiguous Continents. 

9« During the General Elections in the Netherlands in the 

Autumn of 1972, not less than 20 political parties 

participated in the elections. No less than fourteen 

of them were represented in the Second Chamber in 

varying degrees, thus making it impossible for one party 

to have a clear mandate for forming a government based 

on the majority rule. 

Belgium and Britain faced a similar problem after their 

General Elections in April and March 1974-, respectively. 

These again stemmed from a proliferation of political 

parties In each country. 
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Berlin Conference (1884-85) Compared with the 
Вгцввеів Conference (1975-75) 

4.8. We have been considering economic and social change as the 

necessary environment for the modern Nation State. An attempt 

shall now be made to recount the Impact of the Berlin Conference, 

1864-85» on the economic and social life of Africans and to explain 

the emergence of patterns of thought and activity that set the 

pace for the economic exploitation of Africa. This is not intended 

to deny or ignore the contribution made by the Europeans to the 

opening up of the Continent. Nevertheless, the contrast offered 

by the Berlin Conference to the Brussels talks must enable the 

European Economic Community and the Africans represented at the 

negotiating table to identify the mistakes of the past in their 

joint effort to create a new atmosphere based on Justice and fair 

play. 

By the end of the 19th century, the map of Africa reflected 

the power politics of Europe. That map was conceived and began 

to be drawn at the Conference of Berlin convened in 1884 by 

Bismarck. It is interesting to reflect that the Belgian Congo, as 

Zaire was then known, was one of the main reasons for the Conference. 

It is also worthy of note that prior to that Conference, Belgium, 

Britain, France and Germany had initiated and maintained separate 

moves far the advancement of their respective spheres of influence 

on the Continent. 

4.9. In 1876, King Leopold II of the Belgians formed the 

International African Association which was reputedly commissioned 

to advance the welfare and interests of the Africans. H.M. Stanley, 

the British explorer, had successfully carried out some exploits 

on the Belgian Monarch's behalf. Stanley, being the chief 

representative of the Comités des etudes du Haut Congo concluded 

a number of treaties with the Congo Chiefs. The legal significance 

of the said treaties has been commented upon by Dr. Т.О. Ellas 
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who states: "Prior to the establishment of colonial administration, 

many local potentates had entered Into numerous treaties most of 

which were understood as those of protection, although such treaties 

invariably contained clauses for annexation or cession of 

10 territories to the European Powers concerned." That learned 

author further lamented that though the local potentates were 

initially and for purposes of the so-called treaties styled "Kings", 

after the execution of the agreements, they were "regarded or treated 

for all practical purposes as 'chiefs' only, thus implying that 

they had full sovereign powers to sign the treaties which ipso facto 

turned them into subordinates of the new sovereigns deemed to be 

11 recognised by the treaties in question." Similar treaties were 

12 concluded by the early British envoys on the Gold Coast. 

Dr. Silas then concludes in the following terms: "Customary 

international law recognises the validity of these 'unequal 

treaties'". ' It would appear that the so-called treaties, tainted 

as they were with misrepresentation, fraud and undue influence, were 

no treaties within the context of customary international law. It 

is arguable that the said "Kings" in fact and in law never ever 

overtly or impliedly surrendered their sovereignty and the 

transactions ascribed to them operated as "pacta non sunt". 

In 1884-, the Comité became the International Association, 

the activities of which had aroused the suspicion and hostility 

of other European powers, notably, France, Britain and Portugal. 

Bismarck's initiative in convening the Conference in 1884- was 

10. See Т.О. Elias, Africa and the Development of 

International Law (1972), p.19. 

11. Ibid. 

12. One such treaty was concluded in 1882 between "Her 

Britannic Majesty and Kwadjo Dei, King of Krepi" 

(now Peki) in the Volta Hegion of Ghana. Other 

treaties are known to have been concluded with local 

chieftains described as "Kings" for purposes of the 

treaties only. 

13. See Т.О. Elias, Africa and the Development of 

International Law, (1972), p.19. 
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intended to bring to finality, the bitterness and intrigues that 

were developing amongst the Europeans. It was also an attempt 

to separate European rivalries from their African ambitions. Thus, 

in addition to delimiting the spheres of influence of the Congo 

basin (now Zaire), the Conference also had a first opportunity for 

the co-ordination of action which had previously been taken by the 

individual European administrations. The main features of the 

Conference were concerned with defining the "spheres of influence", 

a term used in the text of the resultant Treaty of Berlin, 1685· 

4.10. The main accord of the Treaty of Berlin provided that 

14· "in future", any of the High Contracting Parties that effectively 

occupied an African territory and duly notified the other High 

Contracting Parties could thereby establish possession of it. The 

general act was supposed to apply to the so-called "conventional 

basin of the Congo" and in Article 6, required all of the High 

Contracting Parties concerned "to watch over the conservation of 

the indigenous populations and the amelioration of their moral 

and material conditions of existence". Furthermore, under Article 9 

of the Treaty, the Parties agreed that the territories "may not 

serve as a market or a way of transit for the trade in slaves of 

any race whatever". Other provisions of interest were that King 

Leopold's African Association was to have rights over most of the 

Congo Basin including its outlet to the Atlantic under international 

guarantee of neutrality and free trade. The Congo and the Niger 

Rivers were to be opened on equal terms to "all nations". 

14. Fourteen European States took part in the Conference 

and subsequently became parties to the Treaty of 

Berlin. Some of these were Germany, Britain, Belgium, 

France, Portugal. Others were Spain, Italy, Denmark 

and The Netherlands. Except Ireland and Luxembourg, 

all members of the enlarged EEC were parties to the 

Treaty. 
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4.11. The Berlin Conference and. its resultant treaty In 1865 

gave the signal for what became known as the "Scramble for Africa". 

King Leopold's African Association converted itself into the Congo 

Free State with the King as its absolute monarch. Chartered 

companies were incorporated in mushroom fashion, and soon, monopoly 

rights were granted to them over specific areas. The German and 

British East African Companies were established in 1888; Italian 

Benadier Company was in 1892 floated to "develop" Somaliland; the 

Royal Niger Company (a British Company) was eet up in 1896 and the 

South African Company with Cecil Rhodes as its chief protagonist 

soon followed. Outright possessions were established from the 

Cape to Cairo and from the Senegal to the Congo by the High 

Contracting Parties, each consolidating its position by the end of 

the 19th century. 

The partition of Africa might be commendable for a variety 

of reasons. But the net result was that in certain areas as in 

Togo and Ghana or the Cameroons and Nigeria, ethnic groups were 

split in two. It is contended in certain circles that European 

domination itself hastened African development and ideas of unity. 

Europeans argue that they may have ruthlessly divided ethnic groups 

and brought together other unwilling tribes but that overall progress 

had been made in the process. It is hardly necessary to revamp 

countervailing arguments in an attempt to prove that to most Africans 

the Scramble is even more damning to Europe's image than the slave 

trade. The negotiations between the enlarged Community and the 

African, Caribbean and Pacific States, triggered off by an 

Information Conference in Brussels, July 1973, provides an 

illuminating contrast to the Berlin Conference, 1884. 

4.12. The Information Conference, as stated in Chapter I, was held 

in Brussels from 24 July to 26 July, 1973· The negotiations 

concerning the association of African, Caribbean and Pacific (ACP) 

States with the enlarged Community have been in progress since the 
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Information Conference. These negotiations provide a striking 

and thought-provoking contrast to the Berlin Conference and the 

treaty that emerged therefrom some ninety years ago. Whereas the 

Conference of Berlin was largely a unilateral action by the colonial 

powers in their search for peaceful competition over the raw 

material potentials of the African Continent, the Brussels 

negotiations offer the opportunity for the erstwhile colonial 

powers to re-examine their future economic, social and possibly, 

political relations with the emergent States of the Third World 

on a footing of sovereign equality я nil mutual respect. 

The events that followed the Berlin Conference inevitably 

robbed the African of his self-confidence. The Brussels Conference 

offers the African the opportunity to rediscover himself and 

reassert the self-confidence of which he has been deprived over the 

years. It must be pointed out that the paramount importance of the 

negotiations between the European Economic Community and the African, 

Caribbean and Pacific (AC?) States lies in the fact that the Europeans 

are as sensitive of the iniquities of the past as the Third World are 

of a complete eradication of the status quo ante. In this connection, 

it could further be inferred that Europeans and their partners at the 

negotiating table must succeed as co-operators in progress if these 

hard facts of life continue to be given the objective consideration 

that they deserve. 

4.13· An important issue of the Conference of Berlin which dovetails 

with the concept of Association and therefore the objectives of the 

Brussels talks, is the important question of the free trade area. 

As we have noted in paragraph 4.10 hereof, the High Contracting 

Parties of the Treaty of Berlin did not omit to write into the said 

Treaty the need for an international guarantee of neutrality and 

free trade. As far as the Member States of the European Economic 

Community are concerned, this is familiar ground. And the African, 

Caribbean and Pacific (ACP) States can ill-afford to ignore this. 
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The raw materiell potentials of the Third World which at 

the close of the 19th century gave rise to European rivalries and 

therefore the Berlin Conference, constitute a sine qua non of the 

concept of Association. In this regard, therefore, the problem 

of raw materials for the factories of Europe is not a new one. 

It is a significant point worthy of note that, notwithstanding the 

exploitation that саше in the wake of the Berlin Conference and 

ever afterwards, Africa's raw material potentials remain undepleted. 

If anything, the Continent has been one of surprises and new 

potentials are surfacing daily. It is, however, a sad reflection, 

to have to observe at the close of this paragraph that although 

the High Contracting Parties of the Treaty of Berlin had undertaken 

"to watch over the conservation of the indigenous populations and 

the amelioration of their moral and material conditions of existence" 

as of July, 1973, when the Brussels Conference was begun, African 

States have been and still are the constant suppliers of raw 

materials to Europeans and which, the latter by reason of their 

technological expertise, convert into finished products and 

re-export to the African countries at a cost which has no 

relationship either morally or materially with the prices at which 

the primary products are procured. We may thus conclude that 

Berlin we may have buried, but its ghost still rules us from its 

grave. 

4.14. From the foregoing, it is suggested that the opportunity 

now exists for Europe to implement, if even belatedly, that 

covenant which points to the moral and material amelioration of 

the existence of the peoples of the Third World, more particularly 

their Partners of the Brussels negotiations. It is also a grand 

opportunity for the restructuring of the economic relatione between 

Europe and Africa. It calls for a complete break with past 

philosophies which sought to consign the African to a limbo of 

degradation. It may even call for a change of the colour of the 

devil! The idea of an international division of labour as between 
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the Third World and the industrialised nations must be objectively 

set in motion and given positive expression in place of the 

lip-service that it has enjoyed heretofore. 

On the part of the Africans, the Brussels Conference must 

offer new vistas for a rewarding co-operation with Europe without 

the incidence of a status of inferiority and patronage. The Berlin 

Conference is a historical fact and cannot be jettisoned without 

qualms. The Africans, like their European counterparts, must be 

constantly reminded of what went wrong if those injustices are not 

to be resuscitated is. more complex forms. Nevertheless, these past 

events must not be permitted to give rise to negative attitudes 

which are likely to obstruct an orderly re-construction of economic, 

social and political co-operation between the two Continents. 

The concept of European integration must not be ignored by 

the Third World States seeking some form of economic association with 

the Economic Community. It was Winston Churchill, the British 

Statesman, who in the Assembly of the Council of Europe, August 1950, 

declared that "we are not making a machine, we are growing a living 

plant". Commenting on this typical Churchillian declaration, 

A.H. Robertson, with characteristic clarity and incisiveness, has 

observed that "it is precisely because planta are organic that it is 

particularly necessary in the case of the European Community to study 

15 practice as well as precept." y As we have stated in earlier 

paragraphs, the European Economic Community is based on a common 

market, common objectives and may be considered as a significant 

step towards political integration of Europe. African States 

must view European institutions as being in a constant state of 

evolution. This evolutionary process must also be viewed in terms 

of African institutions if both are to co-exist harmoniously. 

A politically integrated Europe is in itself a laudable concept 

but in so far as projections likely to be derived therefrom have 

15· See A.H. Robertson: "International Institutions" in 

European Year Book, Vol.1, pp.81, 359 and 361. 
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the character of eluding the resourcefulness of Its Founding 

Fathers themselves, Africans must not retire into complacency 

if they are to keep abreast of European aspirations. As a 

possible emulation of ideals derivable from Western European 

Union, the Third World States may be urged to maintain a united 

front which can stand up to the future economic and political 

might of Europe. For Africa, a solidarity whether based on the 

concept of "Continental Union Government" advocated by the late 

Br. Kwame Nkrumah of Ghana or Leopold Senghor's type of African 

16 
unity, is bound to make a tremendous impact on Europe and its 

other rivals, that is to say, the United States of America, the 

Soviet Union and Japan. 

4.15· To err and not reform, was the pet notion of powerful 

States and potentates centuries ago. It might well be that this 

philosophy was intended to perpetuate the status quo and frustrate 

moves towards instant change and progressive development. 

Nevertheless, the affluent States as well as the poorer ones are 

today unanimous on the indispensability of change in the economic 

system if future conflicts are to be avoided. Therefore, the raw 

material consuming States of the world have the opportunity to so 

conduct their affairs with the Third World if the above piece of 

Confuciusnism is to be proved wrong. 

To most European countries, Africa is still an enigma. 

But the crisis generated by the Arab Oil cut-backs must serve to 

underline the corresponding complementality of the industrialised 

nations and those of the Third World. Such raw materials like tin, 

copper, timber, bauxite may not have the same effect on the 

16. "I have the same idea of African unity as General 

de Gaulle has of European Unity. It is necessary 

to build an Africa of the Fatherlands." Senghor: 

"Cahiers de l'Afrique Occidentale et de l'Afrique 

Equatoriale"(Paris), June 15, 1965, ΡΡ·53-34· quoted 

in Arnold Bivkin, op. cit., p.9. 
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industrialised nations as the oil crisis if producers of these were 

to team up in an effort to pressurize the consumers for higher 

export earnings. Nevertheless, the writer will submit that in. the 

interest of world economic order or alternatively, in order to 

forestall any sort of economic anarchy, the rich nations of the 

world must of necessity make substantial concessions in favour of 

the Third World if the gap is to be made narrower. In this 

connection, it would appear that like the UNCTAD Conference in 

Santiago (1972), the recent special session of the General Assembly 

of the United Nations on raw materials has proved to be illusory 

from the viewpoint of the developing nations. Finally, it may be 

observed that in an atmosphere of sympathy, understanding and 

political will, Brussels 197* may well prove to be the high 

watermark of genuine co-operation between the Member States of the 

European Economic Community and the Third World. 

Beflections on the Negotiations between the 
Tg"iarged EEC and African. Caribbean 

And Pacific (АДРУ State? 

Financial and Technical Co-operation 

4.16. The Information Conference on the negotiations between the 

enlarged Community and the African, Caribbean and Pacific (ACF) 

States was followed by real negotiations which were begun in 

October, 1975. When negotiations resumed on 20 November, 1973 the 

ACF States presented their position on Trade matters and subsequently 

on Financial and Technical Co-operation through their common 

spokesman. The proposals relating to Trade have already been 

referred to in Chapter I of this study. On matters concerning 

Financial and Technical Co-operation between the European Economic 

Community, the ACF States were inclined to the view that there 

must be substantial departure from the provisions of the earlier 

Conventions of Association. The undernoted represent further 

elaboration of the position taken by the ACF States: 
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(a) That Financial and Technical Co-operation should he 

based on projects and programmes formulated within 

the framework of the beneficiary State's overall 

development strategy with that country determining 

the order of priority; 

(b) that there should be a significant increase in the 

volume of financial aid in any future Convention 

between the ACF States and the EEC; 

(c) that there should be new aid mechanisms to provide 

specific measures to prevent a decline in the real 

value of aid arising from economic mutabilities, e.g. 

inflationary tendencies and pressures arising from 

currency fluctuations and adverse exchange rates; 

(d) that new emphasis be placed on regional economic 

integration of the future Associated States; 

(e) that arrangement for financial and technical co-operation 

should not be linked to any form of relationship with 

the European Economic Community. In other words, there 

must be no strings attached to the Financial and 

Technical Co-operation that are envisaged in a future 

Convention. 

4.17. With regard to the facilities available to the ACF States 

from the European Development Fund, the former advocated a 

substantial increase in the volume on account of the und emoted 

factors: 

(i) that the volume of facilities under the EDF should be 

substantially stepped up to enable the ACF States to 

undertake on an accelerated scale, economic and social 

development ; 
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(li) that recent natural calamities striking ACP States, 

particularly the Sahel States, called for an urgent 

need for reconstruction and rehabilitation of their 

economies; 

(Hi) that recent economic growth within Member States of 

the EEC made it even more urgent for the said States 

to honour their target commitments Λ% of the Second 

Development Decade (including 70% share of public 

aid)for the transfer ol' resources between developed 

and developing countries ; 

(iv) that the presence in Africa of a large number of the 

World's poorest States in respect of which the richer 

members of the international community have committed 

themselves to increased aid; 

(v) that the enlarged EEC and the increase in the number 

of Associated States under a future Convention justify 

a substantial increase in the said facilities. 

On matters appertaining to Financial and Technical Co-operation, 

there is need for a modus vivendi as most of the proposals of 

the ACP StateB would seem to be in accordance with declarations 

made by the industrialised nations at other world forums. In the 

field of regional co-operation, the Third World expects to benefit 

from the experience gained by the European Economic Community. 

4.18. Towards the end of the negotiations, the ACP countries and 

their European partners were agreed that the purpose of economic, 

financial and technical co-operation is to correct the structural 

imbalances in the various sectors of the economies of the ACP States. 

In order to realize the objectives which motivate this accord, it 

was also felt that development within the ACP States should give 

effect to greater social and economic well-being of their peoples. 
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This would consist In the overall Improvement of the economic 

situation of each State involved, government at the grass root 

levels and the mobilisation of those factors which would 

encourage and advance technical co-operation. 

It is worthy of note that in order to achieve better 

results as a means of Improving upon the performance in this 

sector under the Conventions of Association, there is need for 

periodic assessment of the action undertaken by the Community 

and the AGP States. This presupposes consultation between the 

Community, the European Investment Bank ипД the administrators 

of the European Development Fund on the one hand, япД a recipient 

ACP State or States on the other. 

With regard to the quantum of aid, the parties agreed that 

the overall amount of aid to be made available by the Community 

under various heads shall be 3,390 million units of account. 

This amount comprises 3,000 million units of account from the 

European Development Fund, 2,100 million units of which shall be 

in the form of grants; 430 million units in the form of special 

loans and 93 million units in the form of risk capital. In 

addition to the foregoing heads, the EDF shall also make available 

375 million units of account for the stabilisation of the export 

earnings of the ACP States under a special scheme to be agreed 

upon by the Partners. 

An outstanding feature of the negotiations under this head 

was the realization by the ACP States and the Community that greater 

participation in the determination of aid and programmes to which 

they are to be attracted would yield greater dividends than has 

hitherto been the case. Thus, the ACP States would be able to 

participate in discussing and selecting the appropriate method 

or methods of financing each project. In this respect, it was 

agreed that self-generating projects in the sectors of industry, 

tourism and mining would be given special attention and that the 

EIB shall, in administering 390 million units of account, approve 
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priority loans in respect of projects falling under the 

aforementioned sectors. 

Other projects which, may be considered for purposes of 

technical co-operation include capital projects sited in the rural 

areas of the ACP States, industrialization generally, energy, 

economic and social infrastructure; schemes geared to see the 

improvement and expansion of agricultural production, technical 

co-operation schemes more particularly related to technology; 

industrial information and promotion schemes; marketing and sales 

promotion schemes. The Partners stressed the need for the 

promotion of specific schemes for the advancement of small and 

medium-sized national firms and microprojects for grassroots 

development, particularly in the rural areas of the ACF States. 

4.19· As we have stated earlier, the concept of financial and 

technical co-operation should be so appplied that in course of time, 

the ACP States and for that matter other developing countries would 

no longer consider aid as the sole means for the solution of their 

economic ills. To this end, it is soothing to observe that the 

Community and the ACF, at the end of their negotiations, were agreed 

that aid under any new Convention shall aim at the acceleration of 

economic co-operation and development, both at national and 

regional levels. In order to offset the adverse effects of 

over-dependenee of the ACF States on imports, the partners should 

encourage the diversification of their economies and the 

maximization of the output of those products for which the ACF 

States have real potential. Furthermore, financial and technical 

co-operation shall be extended to the creation within the ACF 

States and neighbouring States by removing those obstacles which 

had hitherto inhibited the progressive development of markets 

which are capable of promoting trade amongst the ACF States. It 

should thus be possible for the sugar-producing ACP States to sell 

their sugar direct to non-sugar producing States instead of the 
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present system of marketing such products through middle-men 

who in turn sell them at incredibly high prices. In the same 

way, it should be easy for the sugar-producing countries who 

have hitherto bought their cocoa from third parties to deal 

directly with ÂCF countries which are major exporters of cocoa. 

4.20. The criteria for determining beneficiary AGP States and 

other undertakings were carefully considered during the negotiations. 

As is to be expected, all ACP States are to benefit from the 

scheme. Regional bodies which co-operate with ACF States may 

also benefit from the financial and technical co-operation schemes. 

Furthermore, subject to the approval of an ACF State or ACF States, 

local authorities, public corporations and quasi public agencies, 

e.g. local development and investment banks may be eligible for 

co-operation in respect of relevant programmes. Other beneficiary 

institutions and bodies within the ACF States include private 

bodies which are engaged in the productive sectors of the economy, 

firms domiciled in the AGP States, nationals of the ACF State or 

ACF States who are members of producers co-operatives and for 

training purposes, scholarship holders and other trainees whose 

field of study is related to programmes geared to the overall 

development of the ACF State(s). 

Having regard to the fact that the ACF States are at 

various stages of economic development and also taking account of 

the economic growth of each such State, it was apparent towards 

the close of the negotiations that the Partners would favour an 

arrangement whereby special attention would be paid to the least 

developed of the ACF States. It waa considered that theee countries 

17. The following ACF States were considered to be eligible 
as of the end of the negotiations: 

Botswana Ethiopia Malawi Swasiland 
Burundi The Gambia Mali Tanzania 
Central African Hep. Guinea Mauritania Togo 
Chad Guinea-Bissau Niger Uganda 
Dahomey Lesotho Bwanda Upper Volta 

Somalia W. S»moa. 
Sudan 
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which include land-locked and island countries should be helped 

to reduce those obstacles which have inhibited development with 

the resultant effect of their being prevented from taking full 

advantage of the opportunities that exist for them under financial 

and technical co-operation. 

T r a d e 

4.21. As stated in Chapter I, the position of the ACP States on 

trade matters hinges on increased access of their products to the 

Community. They have therefore urged the Community to keep its 

doors wide open for the admission of their products whether proceseed 

or not, whether subject to the Common Agricultural Policy or not. 

Furthermore, these products should be "granted complete free and 

unlimited access to the Community's market and non-tariff barriers 

and other measures having equivalent effect applied to their products 

on the markets of the Member States of the EEC should therefore 

be abolished." With regard to the ACP's demand for the removal of 

non-tariff barriers, the Community has raised the problem of 

harmonisation of the various national regulations as an inhibiting 

factor. It is the view of the writer that the Community has under 

the provisions of the Treaty of the EEC the competence to compel 

Member States to conform with any measure that the Community 

considers to be in the overall interest of the Partners. Another 

factor which appears to be lacking in respect of non-tariff 

barriers is the political will of the Member States. Another subject 

of considerable importance to the ACP States is the criteria to be 

applied to the regime of originating products. 

The position of the ACP States with regard to the Rules 

of Origin is that the said rules are an economic concept which 

should be so applied as to increase the export earnings of the ACP 

States. It has been the contention of the Community that the Bules 

of Origin were merely designed to facilitate the work of the 

Customs Services of the States concerned. Here again, there is 
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need for understanding between the Parties. If the Community 

is genuinely interested in the improvement of the lot of the 

ACP States, then it would appear that any future Convention 

which makes it easier for the Rules of Origin to be manipulated 

to attain increase in export earnings, promotion of 

industrialisation and diversification of the respective economies 

of the ACP States should be acceptable to the Community. It is 

hardly necessary to reiterate the need for self-reliance as an 

ultimate goal for the ACP States. Thus, it becomes even more 

desirable for the Community to assist the ACP States to achieve 

greater economic and social progress which eventually renders 

financial aid unnecessary. 

4.22. Throughout the negotiations, trade co-operation between 

the ACP States and the Community proved to be most intractable. 

The ACP States were anxious to eliminate once and for all, those 

aspects of trade policy which either consciously or otherwise 

tended to preserve the status quo and thus consign the ACP States 

perpetually to the role of primary producers. It was generally 

accepted by the partners that the object of trade co-operation is 

to promote trade between the High Contracting Parties. To this 

end, account was to be taken of their respective levels of 

development and more particularly ensure that the overall interests 

of the ACP States are so protected that additional benefits would 

accrue to them in accelerating the rate of growth of their trade. 

As the negotiations drew to a close, the Community fully 

appreciated and therefore accepted the ACP stand on duty-free 

entry of the latter's products to the Community markets provided 

that the treatment applicable to the ACP products concerned are 

not more favouraDle than the treatment which the Nine apply 

among themselves. The new Convention is to make provision for a 

list of products originating from the ACP States and rules 

relating to their entry to the Community markets. The Community 
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also undertook not to apply to Imports of products originating 

In the ACP States any quantitative restrictions or measures 

having equivalent effect other than those applicable by the 

Member States of the Community among themselves. 

A further outstanding concession made by the Community 

was in respect of the concept of reciprocity to which reference 

has been made in extenso. It was agreed by the Partners that 

having regard to the present development needs of the ACP States, 

a new Convention should provide that the ACP States during the 

period covered by the new Convention, shall not be required to 

assume obligations corresponding to commitments undertaken by the 

Community in respect of the duty free access of the ACP products 

to the Community. An important caveat which is to be incorporated 

into the new Convention is that in their trade with the Community, 

the ACP States shall not discriminate among the Member States. 

Furthermore, the ACP States are to undertake to extend to the 

Community treatment no less favourable than the most-favoured-nation 

treatment. The Partners agreed that the most-favoured-nation 

treatment shall not be applicable in respect of trade and economic 

relations between one or more ACP States and other developing 

countries. 

The ACP States and the Community have identified trade 

promotion as an important factor and with a view to realising the 

objectives of a future Convention, have agreed that the Partners 

shall encourage activities relating to trade promotion and which 

will assist the ACP States to derive the greatest possible benefits 

from their commercial objectives. The Community undertook to assist 

the ACP States to improve the structure and working methods of their 

organizations and those bodies which are actively engaged in the 

productive sectors of the economies of the ACP States. Technical 

assistance may also be given in helping to streamline the 

development of foreign trade of the ACP States. This will normally 

involve the provision of ab initio and advanced vocational training 
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of personnel and the active participation by the ACP States in 

fairs, exhibitions, specialised international shows and the 

promotion of international commercial events. Under this scheme, 

the Community is to assist the ACP States to undertake and 

properly apply the results of market research and other studies 

relating thereto. Trade information which is considered to be 

conducive to the realisation of the basic objectives of the 

ACF States and the Community is to be widely and expeditiously 

distributed in various forms within the Community япД the 

ACF States. 

Stabilization of Export Еагті̂ ргя 

4-,23· One problem which has constantly faced the ACP States is 

one of the maximisation and stabilisation of their export reoeipts. 

The see-sawing of commodity prices has been a source of frustration 

for the developing countries. It would be recalled that the 

International Cocoa Agreement reached in Geneva in 1973 between 

the cocoa producing countries and the major consuming countries 

aimed at a measure of stabilising the price of that commodity, thus 

enabling the producers who are predominantly of the developing 

Third World to forecast what their receipts would be during a 

particular plan period. 

During the final stages of the negotiations, notwithstanding 

the Community's fears and reservations as to the global effects of 

an accord on stabilisation the Partners became convinced that the 

time had come for a start to be made. 

The concept of stabilisation of export receipts is aimed 

at remedying the adverse consequences of the instability of exports 

earnings and of enabling the ACP States to achieve the stability, 

profitability and sustained growth of their respective economies. 

The Member States of the Community are therefore requested to 

guarantee the stabilisation of the export receipts of the ACP States 
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18 
of certain products to the Community. These products constitute 

the mainstay of the economies of the ACP States and which are 

constantly subjected to price and quantitative fluctuations. 

In drawing up the list to which the scheme Is to be applied, 

consideration Is to be given to employment factors with the ACP 

States concerned. The Community Is also to take account of the 

deterioration of the terms of trade between the Community and the 

ACP State concerned. Account should also be taken of the level of 

development of the ACP State concerned. The particular difficulties 

19 
of the least developed, land-locked and Island countries should 

also be considered for purposes of implementing the scheme. 

Basically, the scheme is applicable to an ACP State's 

export receipts from the products identified for inclusion in the 

list on condition that during the year preceding a particular year 

under consideration, the receipts from the particular product 

represent at least 7·5 per centum of the total receipts from 

merchandise exports. The percentage for the least developed, 

land-locked and island countries shall be 2.5% while in respect of 

18. The products which have been considered for inclusion in 

a list for purposes of the stabilisation scheme are as 

follows : 

Groundnut products 

Cocoa products 

Coffee products 

Cotton products 

Coconut productв 

Palm, palm nut and 
kernel products 

Raw hides, skins and 
leather 

Wood products 

Fresh bananas 
Tea 
R

a
w Sisal 

Iron ore 

groundnuts, shelled or not, groundnut 

oil and cake. 

cocoa beans, cocoa paste, cocoa butter. 

raw or roasted coffee, extracts, 
essence or concentrates of coffee. 

uncombed or unearded cotton, cotton 
linters. 

coconuts, copra, coconut oil, coconut 
oil cake. 

palm oil, palm nut and kernel oil, 
palm nut. 

raw hides and skins, bovine cattle 
leather, sheep and lamb skin leather, 
goat and kid skin leather. 

wood in the rough, roughly or half 
squared wood, sawn wood (lengthwise). 

iron ores and concentrates and roasted 
iron pyrites. 

19. See note 17 supra. 



- 369 -

sisal the percentage shall be 5%· The list of countries and 

products which may qualify for consideration would seem to be kept 

open and reviewed periodically by the competent institution of the 

new Convention. 

For the implementation of the stabilisation scheme, the 

Community is expected to allocate 375 million units of account from 

the amount earmarked for financial and technical co-operation during 

the pendency of the Convention. 

Under the scheme, there shall be calculated for an AC? State 

and each product so affected on reference level which shall 

correspond to the average of export earnings during the four years 

preceding each year to which the scheme applies. In each case, it 

shall be the responsibility of an AGP State to certify that the 

product or products to which the scheme applies have originated in 

their territory. The ACF State shall be entitled to request a 

financial transfer In its favour if, as a result of its performance 

for the year under consideration, its real export receipts from 

each of the products speoified satisfy the conditions stipulated. 

To ensure continuity, the Community and the ACF States 

agreed that the amounts transferred in favour of an ACF State shall 

be applied in the best interest of the recipient State. Such a 

State shall make contributions towards the reconstitution of the 

fund initially made available for the scheme by the Community, it 

being understood that such contributions could only be possible 

if the trend of the export earnings of the ACF State so permits. 

It is worthy of note that the accord on the stabilisation 

of export earnings represents an outstanding landmark in the 

commercial relatione between the developing Third World States 

and the industrialised States. It marks the beginning of a new 

economic order and it is hoped that the Community's concessione 

would be emulated and improved upon by other highly industrialised 

trading groups. In the course of working out the modalities of the 

scheme, the ACF States and the Community will need to adopt from 
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time to time practical measures conducive to the exchange of 

information, e.g. statistical data, etc. necessary for the 

implementation of the scheme. 

Agriculture 

4.24. The Common Agricultural Policy (CAP) of the Community ia 

perhaps the most sensitive subject on which the Member States are 

yet to harmonise their national attitudes. Ve have identified 

agricultural products as an important source of the export earnings 

of the ACP States. Any policy which seeks to minimise their exports 

to the Community will frustrate the expectations of these countries. 

In so far as it relates to the products of the ACP States, the 

Common Agricultural Policy needs to be drastically reviewed. The 

agricultural products of the ACP countries which may be considered 

within the framework of any future agricultural policy of the 

Community fall into four categories. These categories also call 

for an investigation of the extent to which past and present policies 

have affected the exports of the Associated States. 

first, we have those tropical agricultural products which 

are not produced within the Community. Examples of these are tea, 

cocoa, coffee and bananas. In view of the fact that the element 

of substitutability in respect of these products is non-existent 

within the Community, they offer no direct threat to the present 

products of the Community farmer. Consequently, they are not 

subject to the Common Agricultural Policy of the Community and are 

admitted into the market of the Member States free of duty or other 

charges having equivalent effect. Notwithstanding the foregoing, 

tropical products like cocoa or coffee may in the future be faced 

with a threat of substitutes - synthetic or otherwise produced in 

the Member States of the Community. One of the main concerns of 

the Associated States for the time being is the use of additives 

which are likely to reduce the consumption of tropical products. 

Particular reference is made to additives in the manufacture of 
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chocolates and other cocoa products. Those ACP countries which 

are predominantly dependent on such products for the bulk of their 

foreign exchange earnings must be genuinely worried oyer the 

possible reduction In their export earnings and must embark upon 

agricultural schemes aimed at diversification of their products. 

The ACF States might as well stress the need for the harmonization 

of Community rules and regulations aimed at minimising the 

application of artificial components in the manufacture of food 

items, natural components of which are produced by the ACP States. 

The second category of tropical products which are of 

interest to the Community are those which, though not produced 

in temperate climatic conditions, have a wide range of substitutes. 

These Include rubber for which there is a variety of synthetic 

rubber products as substitutes, sisal and other fibrous products 

for which there exist a good number of substitutes produced within 

the Community. The fear of the ACF States here is that the Community 

would adopt a protectionist policy in favour of the synthetic 

products thus rendering the natural products from the tropical 

countries inadmissible to the markets of the Member States. 

Thirdly, and perhaps most Important for the respective 

economies of those States of the ACF group which are producers, 

are those tropical products, e.g. sugar, oil seeds and vegetable oils, 

varieties of which are also produced in temperate climates. Beet 

sugar has been highly developed and produced on a scale close to 

self-sufficiency within the Community and such vegetable oils like 

sun-flower seed oil, soyabean oil, corn oil and rapeseed oil are 

being produced in such quantities within the Community that sooner 

or later, they may constitute a real threat to those ACF countries 

which are heavily dependent upon groundnut oil, palm oil, kernel 

oil and copra oil for their export receipts. 

The fourth and last category of products which are of 

primary concern to the ACF countries are processed and semi-processed 

tropical agricultural Items. These products have featured in the 

negotiations within the concept of originating products. The 

basic position of the ACF States was, and still is, that their 
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respective countries should not remain primary producers for the 

factories of Europe. Consequently, they have argued that the rules 

of originating products should be so construed as to lead to a 

rapid development in the processing of a sizeable number of their 

products for the Community market. They also maintain that if the 

transfer of technology of which an ocean of words has been spoken, 

is to be translated into action, the opportunity should be offered 

to the developing countries in this sector. Furthermore, the ACP 

States have stressed the need for the up-grading of their products 

and a maximization of their export receipts from the said products. 

4·.25. The ACP countries and their EEC partners have had no divergent 

views on the transfer of technology and what has been grandiosely 

termed "international division of labour". The position taken by 

the ACP countries in regard to Community substitutes for their 

tropical products or the processing of tropical products for the 

Community market is consonant with the concept of international 

division of labour and must therefore not be seen in the light of 

a concept sui generis. It will be suggested that the concept of 

market sharing which had been applied by the United Kingdom and 

her Commonwealth partners with regard to commodities from the 

so-called primary producing countries was not without merit. The 

EEC has been reluctant to accept this concept and appears to be 

working towards a policy of self-sufficiency vis-a-vis the third 

category of products, i.e. those which can be produced in tropical 

and temperate zones. The ACP countries hold the view that any such 

policy which seeks to make their EEC partners self-sufficient at 

the former's expense is incompatible with the concept of 

association and must therefore be deplored. 

Under the two Yaounde Conventions, the Community insisted 

on a product-by-product examination of the export earners of the 

Associated States in order to Justify their entry to the Community 

market by means of allocation of quotas based on some complicated 

system of calculation. Apparently, the Associated States, 
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especially those of the East African Economic Community, were 

prevented from taking advantage of this procedure owing to its 

cumbersomeness. The ACF countries have advocated the interpretation 

of "economic interest" in a particular export product to include 

"future potential for exporting certain commodities in addition 
20 to existing trade flows". The Community's attitude on the other 

hand has been motivated by the theory that the ACF States concerned 

must provide evidence of past and present performance with regard 

to a particular product. The Community have insisted on a 

substantial quantity in order to be regarded as of some economic 

interest to the ACF States. 

4.26. As noted earlier, the Common Agricultural Policy (CAP) of 

the Community by which the incomes and security of tenure of the 

agricultural population of the Community are ensured, is perhaps 

one of the most sensitive aspects of the Community's present 

activities. The new Member States, notably, Britain and Ireland 

have had to grapple with local problems emanating from the 

Community's agricultural policies. Be that as it may, an 

inflexible adherence to a policy of protectionism in favour of 

the Community's farmers is likely to give rise to acute economic 

problems for those ACF countries, e.g. Barbados and Mauritius 

whose export earnings are derived from sugar or other tropical 

products, substitutes of which are obtainable from the Community. 

A policy of self-sufficiency in this sector would not only result 

in a reduction of the export receipts of the ACF States but will 

most certainly frustrate the main objectives of co-operation 

between the ACF States and the Community. 

It is needless to stress the point that agriculture in the 

industrialised countries offers several challenges to the developing 

countries. While the quantity and quality of food production in 

the developed countries have sharply increased year after year, in 

the developing countries the production of food for home 

consumption has shrunk to little measure. Agricultural abundance 

20. See also, Ellis Marsh and Eitson, Farmers and Foreigners 
Overseas Development Institute (1973). 
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has greatly contributed to the favourable balance of trade of 

the Industrialised countries. The AC? States must therefore 

take advantage of changes in world trading patterns by increasing 

their own agricultural output both for domestic consumption and 

for export. This is a sector within which the ACP countries can 

easily achieve self-reliance and a measure of economic sufficiency· 

The Community has for a long time been the world's largest 

grain market. It is noteworthy that with the shortage of grain in 

countries which previously exported grain to Western Europe, the 

ACP States in their new relationship with the Community have the 

opportunity to turn their vast tracks of land to productive use 

and thus take advantage of any new concessions that the Community 

may make. The achievement of this objective within the ACP States 

calls for an appraisal of their annual food requirements and other 

agricultural resources. Furthermore, there is the need to provide 

adequate storage facilities for surplus stocks and schemes designed 

for meeting the vagaries of the weather. In the past, the whole 

matter of agricultural policy with its tremendous importance to 

the developing countries has been handled in the most perfunctory 

manner. Too often, half-way pragmatic measures have been applied 

in an attempt to solve even the domestic needs of the developing 

countries with the result that instead of being exporters, some 

of these States have been stampeding the corridors of the 

developed countries for their food requirements. There is 

therefore the basic need for a high-level re-assessment of the 

agricultural policies of each ACP State in a concerted effort to 

meet the challenge that new Community concessions may offer. 

Future Perspectives 

4.27· Reference has been made to a report submitted by the 

Committee of Experts under the chairmanship of Hon. Emilo Colombo 

21 of Italy. That report was submitted to a symposium in 1961 and 

21. See para. 4.6 supra. 



- 375 -

urged the Community to undertake a wide range of actione "designed 

to encourage the growth of less forward countries". In another 

memorandum entitled "A Community Development Co-operation Policy" 

and presented precisely ten years later, the Commission recommended 

to the Council of Ministers, "the need for an integrated approach 

to development because of the increasing complexity which had arisen 

22 
from the piecemeal approach." The Commission also advocated a 

development policy based on the needs of the Third World determined 

by geographical criteria. It would appear from its records in course 

of the implementation of the two Yaounde Conventions that the 

Community's policies vis-a-vis the Third World were far from being 

firmly established. The Community's approach under the two Conventions 

has been noted for its concentration on the needs of the ex-colonies 

of the Member States especially of France and her existing overseas 

territories. This approach has no doubt, given rise to the hostility 

and suspicion of the Third World. Association has thus been 

described as a mere perpetuation of colonial domination on all fours 

with the Scramble of the last century. With the enlargement of the 

Community, however, new avenues are open to the Member States and 

the need for reviewing concepts which worked unsatisfactorily under 

the two Yaounde Conventions becomes even more desirable. A new 

form of Association capable of giving satisfaction to the ACF States 

is the inevitable answer to this need. 

2·5 
In its comprehensive memorandum issued on 4- April, 1973 

the Commission, inter alia, noted: "During the forthcoming 

negotiations beginning In August, 1973, the Associated States and 

other States eligible for entry into the Association, will 

inevitably be pre-occupied with the question of the trading system 

between themselves and the Community and how it will operate." 

22. See Annex to the Bulletin of the European Communities, 

9 October, 1973· 

23· A Memorandum of the Commission to the Council on the 

future relations between the Community, the present 

AASM States and the countries of Africa, the Caribbean, 

the Indian and Pacific Oceans referred to in Protocol No.22 

to the Act of Accession. COU (73) 500/fin», ρ.13· 



- 376 -

The memorandum then drew attention to the following reasons as 

a justification for this assertion: that "the developing 

countries in general and the Associated States and States 

eligible for entry into the Association in particular have been 

made clearly aware over the last ten years that full control over 

their economic development is heavily dependent on a greater 

degree of stability and an increase in their export revenue." 

It is hardly necessary to comment on this or even to state that 

this amounts to carrying coal to New Castle. The inadequacy of 

their export revenues and their adverse balance of payments 

coupled with debt burdens are matters of which the ACP countries 

need not be briefed by the Commission. A more pressing question 

perhaps would have been appropriately directed to those 

international bodies whose privilege it has been to determine the 

prices of commodities from the developing countries. The ACP 

countries have always been aware of the limitations of their 

export revenues. What they have been puzzled by, are the criteria 

which have in the past dictated the low revenues accruing from 

their exports to the affluent States. The Community is therefore 

to be commended for its co-operation with the ACP States in 

reaching an accord on the problem of stabilisation of export 

earnings. 

With regard to financial aid, the Commission commented in 

its memorandum that the ACP countries feel, "with good reason that 

financial assistance from foreign public funds, is nevertheless 

incapable on its own of adequately coping with the needs of their 

short-term economic growth" and that this trend "is explained in 

the first place by the fact that their investments are predominantly 

such that the economic spin-off effects take time to make themselves 

felt, and secondly by the fact that these aids hardly ever offset 

the unfavourable economic consequences resulting from unfavourable 

24-export earnings." These again are laudable sentiments which 

need to be implemented within the framework of a new Convention. 

24. COM (73) 500/fin., pp.30 et seq. 
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4 . 2 8 . During the course of the negot ia t ions between the ACP 

States and the enlarged Community, the former at the Expert, 

Ambassadorial and Plenipotent iary l e v e l s , did constant ly remind 

the Commission that the rece iv ing of aid from the i n d u s t r i a l i s e d 

or r i c h countries was not t h e i r ambition. The Third World look 

upon aid from the af f luent S ta te s as a stop-gap arrangement. They 

do not r e l i s h the idea of stampeding for ever , the corridors of 

the world's f i n a n c i a l i n s t i t u t i o n s for loans or non-reimbursable 

a i d . The ACP Sta te s have contended that a id must be given i n order 

that i t s h a l l become redundant i n course of t ime. This i n s a t i a b l e 

des i re to be s e l f - r e l i a n t i s not a b luf f but a genuine eagerness 

to make the r igh t impact on the r e s t of the world. Aid must be 

given or rece ived i n order to make aid unnecessary! The Addis-Ababa 

p r i n c i p l e s as out l ined e a r l i e r have been designed to present the 

p o s i t i o n of the Third World to the EEC i n so far as they a f f e c t 

the sec tors of trade , f i n a n c i a l and techn ica l co-operat ion, 

i n s t i t u t i o n a l l i n k s and r i g h t of establishment and, e t c e t era . 

The ACP States have been motivated by confidence i n a future 

co-operat ion between themselves and the EEC. With the r e q u i s i t e 

p o l i t i c a l w i l l from the Member S ta te s of the EEC, t h i s confidence 

may not be considered as having been misplaced. 

Reciprocity or Reverse Preference 

4-.29. At the beginning of the negotiations between the ACP States 

and the enlarged Community, the problem of reciprocity or reverse 

preferences has been echoed and amplified in various forums. We 

might as well direct our thoughts to that subject in the concluding 

paragraphs of this Chapter. 

Article 3(1) of the Convention of Association provides: 

"Products originating in the Community shall be Imported into each 

Associated State free of customs duties and charges having equivalent 

effect." This provision has been construed by some to mean that an 

obligation exists on the part of the Associated States to extend 

reverse preferences to the products of the Member States. It would 
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seem to Ъ a misconstruction if the provision were read together 

with one that followe it Immediately. Under Article 3(2), "each 

Associated State may, however, retain or introduce under the terms 

of Protocol No.2 to this Convention, customs duties and charges 

having equivalent effect which are necessary to meet their 

development needs or which are intended to contribute to their 

budgets." The sub-article derogates from the provisions of 

Article 3(1) provided Protocol No.2 is duly complied with. This 

provides that "the development needs of the Associated States 

referred to in Article 3(2) of the Convention are those arising from: 

- the implementation of economic development 

programmes aimed at raising the general 

standard of living in the country in question; 

- the needs of their economic development, in 

particular where necessary to encourage the 

setting up of branches of production for the 

purpose of raising the country's general 

standard of living; 

- the need to achieve equilibrium in their 

balance of payments and to alleviate such 

difficulties as arise in the main from 

their efforts to expand their domestic 

markets and from the instability of their 

terms of trade." 

It is submitted that the provisions of Protocol No.2 annexed to 

the Convention of Association are comprehensive enough to provide 

protection for any Associated State not desiring to extend reverse 

preferences to Community products. What is required of the 

Associated State in such circumstances is to justify its policy 

by proving that the application of the said policy contributes to 

the enhancement of the living standards of its people or that such 

policies help to promote equilibrium in its balance of payments or 

the eradication of factors which tend to Inhibit economic growth in 
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the Associated State concerned. It will further be suggested 

that the provisions of the said Protocol can easily be pleaded 

by an Associated State averse to the policy of reciprocity. 

Protocol No Λ of the Convention of Association in providing that 

"the provisions of the Convention, and in particular Article 3 

thereof, do not conflict with the establishment of a general 

system of preferences and do not prevent the Associated States 

from participating thereon" adds further lustre to the carte 

blanche provided by Protocol No.2 as aforesaid. 

In dealing with the problem of reverse preferences, the 

Commission in its memorandum of 4 April, 1973 stated, among 

other things, that "the commercial policies and various structure 

and regulations governing foreign trade in the Associated States 

and in those countries eligible for membership of Association 

are extremely diverse since they encompass all the subtleties of 

opinion which might be expected to stem from the various 

differences in economic attitudes." The Commission then commented 

on the need for diversity of opinion over tariff measures and that 

"in the face of such diversity of attitudes, situations and 

traditions the Community ought to make known its determination 

to do nothing which might upset the policies and the technical 

aspects associated with the implementation of these policies. 

Furthermore, the Community should demonstrate how anxious it is 

to find a formula for flexible adjustment which not only respects 

the principle of free trade but also offers a means of 

reconciling the differences in thinking which seems to divide 

those countries eligible for membership of the Association, 

particularly where the so-called reverse preferences are concerned." 

From the foregoing, it would be seen that the Commission's initial 

assumption was that the"Associábles" were divided on the issue of 

reciprocity and was therefore anxious to see to it that the views 

of these States were harmonised. 

25. Loc. cit., pp. 20 et seq. 
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4.30. In course of the negotiations, it became clear from the 

declarations made by the ACP States, that there was complete 

unanimity of approach to the issue of reciprocity. They therefore 

urged the Community to accede to their request for a deletion from 

a future Convention of any provision which precludes the very 

harmonisation advocated by the Commission in its memorandum 

hereinbefore quoted in extenso. The rationale of the argument 

of the ACP States is partly based on the theory and practice of 

the Association, that is to say, firstly the philosophy that a 

developing country whose economy is far from being comparable to 

that of a Member State cannot mature into full membership of the 

Community and secondly, the understanding that an Associated State 

cannot for practical purposes be requested to overshoot the bounds 

of its capabilities. The limitations of the Associated States 

and "Associables" are well within the knowledge of the Community. 

And it would almost amount to an act of hypocrisy if the ACP 

States and or their Partners were to accept a proposition that for 

purposes of fulfilling the requirements of the free trade system, 

the ACP States must be obliged to extend to the products of the 

EEC the so-called reverse preferences. 

If we should again advert to the provisions of Article 3(2) 

of the Convention of Association and Protocols Nos. 2 and 4 annexed 

thereto, we may further suggest that the contingencies envisaged 

by the said provisions cannot be readily circumvented in any 

future Convention of Association. Furthermore, the ACP States 

contend, that the extension of reverse preferences to the products 

of the EEC would render the ACP countries increasingly and 

perpetually dependent on their Partners for financial assistance. 

4.31. Notwithstanding their outright rejection of reciprocity 

as a basis for co-operation with the enlarged EEC for the time 

being, the ACP States have conceded the Community's request for 

non-discrimination against the Community and amongst the Member 

States thereof. To do otherwise would, of course, be incompatible 
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with the concept of Association. The ACP States have throughout 

the negotiations stressed the need for an outright elimination of 

those aspects of the former Conventions which tended to defer 

indefinitely the solution of the economic ills of the Associated 

States. They consider any form of relationship which seeks to 

make inroads to their right to impose fiscal measures as outlined 

above to be inimical to their interests and must consequently be 

discouraged. The ACP States consider any provision of a future 

Convention which keeps the door wide open for divergent options 

as contemplated by the Commission to be divisive, notwithstanding 

assurances that "as in the past, technical and financial 

co-operation will not be made conditional on the creation of 

26 
preferential arrangements in favour of the Community.'' Finally, 

it is submitted that the agreement reached between the ACP States 

and the Community on non-reciprocity is a demonstration of the 

political will of the parties to co-operate effectively in the 

fields identified. 

Industrial Co-operation 

4.32. The ACP States have been under no illusions as to what their 

goals are. They have viewed the overall progress achieved by the 

industrialised States of Europe, North America, and to a large 

extent, Japan and the Soviet Union, as stemming from technological 

progress. They are aware that advanced technology is responsible 

for the gigantic strides achieved in the fields of commerce, 

agriculture and industry. For instance, mechanised agriculture 

has changed the patterns of economic and employment situations in 

Europe and North America. Thus, whereas at the close of the 

19 Ь century one farm labourer could produce enough food to feed 

five persons, today in North Amerioa, one farm worker produces 

enough food to feed almost thirty persons. 

26. Ibid. 
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The effects of the progress in the field of technology-

has its harmful effects as well. It is noteworthy that as a 

result of technological change, more and more agricultural 

labourers are leaving the land. This trend is a problem which 

is well recognised in Community circles. Hence the Common 

Agricultural Policy. Nevertheless, the ACF States in course of 

their negotiations, have been able to convince their European 

Partners that an important economic question facing them is the 

question of industrialisation - an issue that has been referred 

to in this study as the transfer of technology. 

4.33* At the end of the negotiations, it became evident that the 

Community and the ACP States unanimously realised the pressing 

need for industrial development of the ACP States and that their 

new Convention should make adequate provision for industrial 

co-operation. 

It was agreed by the partners that industrial co-operation 

between the Community on the one hand, and the ACP States on the 

other should be directed to the advancement of industry with a view 

to diversifying the productive spheres of the economies of the 

ACP States. The Community would be requested to help the ACP 

States distribute their industries more effectively either at 

the regional or national levels. 

The Partners also agreed that new industrial and trade 

links should be established between the Member States of the 

Community and the ACP States. These new links would further 

lead to the establishment of new contacts for effective liaison 

between industry and other sectors of the economy, more 

particularly, agriculture. 

Every effort should be made to facilitate the transfer 

of technology to the ACP States. This should be carefully 

adapted to the specific conditions and needs of each State. 

It would be necessary to help expand the capacity of the ACP 

States to undertake research in their respective countries for 
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' purposes of the adaptation of technology and for training deserving 

ACF nationals in industrial skills at all levels. 

Reference has already been made to the need for market 

reseaxon for the promotion of the products of the ACF States in 

foreign markets. Such need would be even more imperative in respect 

of the industrial products of the ACF States. An important aspect 

of the accord on industrial co-operation is that the nationals of 

the ACF States are to be encouraged to set up small and medium-sized 

industrial firms with a view to encouraging Community firms to 

participate more effectively in the industrial development of the 

ACF States. 

4-.34. The Community has undertaken that it would assist in 

attaining the objectives of the industrial co-operation with the 

ACF States by helping to implement programmes, projects and schemes 

that may be submitted by the ACF States for the promotion of 

industrial infrastructures, technology, energy, transport and 

communications, the promotion of small ял fi medium-sized firms and 

the siting of industries for processing raw materials and 

semi-finished products in the ACF States. 

It has been the experience of some ACF States that 

industrial machinery which they had previously acquired from 

certain industrialised countries either proved to be unsuitable 

for their purpose or in a few cases, the machinery were rather 

outmoded to be of any use. The problem of the availability of 

the right spare parts was often the outcome of this sort of 

transaction. The Community has therefore correctly undertaken 

to help the ACF States to overcome obstacles often encountered 

by the developing States with regard to the access to, and 

adaptation of technology. 

In this connection, the Community would keep the ACF States 

constantly posted on developments in the field of technology and 
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to select suitable machinery for the needs of the ACF States. The 

Community would also be prepared to facilitate the establishment 

of contacts with firms and organisations which are in possession 

of the right type of technical lmow-how. 

In the past, some of the ACP States' development projects 

have been affected by unfavourable commercial arrangements under 

suppliers credits and in a few cases, the contracts for the supply 

of industrial machinery have been tainted with fraud and or other 

forms of illegality. It is therefore a matter of great 

satisfaction that the Community would in a future Convention 

undertake to help acquire on favouraole terms and conditions of 

patents and other industrial requirements either through financing 

or some other arrangements with the appropriate industrial and 

commercial houses. 

One other factor which has inhibited industrial promotion 

in the ACF States has been the absence of industrial information. 

In order to eradicate this serious disability, the Community would 

be requested to help establish special schemes under the new 

Convention. The aims of these schéma s would include the gathering 

and dieemination of information on industrial and commercial 

trends within the Community. They would also indicate possible 

avenues to be exploited within the Community for industrial 

development in the ACF States. It would also be necessary to 

establish contacts between policy-makers, promoters and firms 

within the Community and their counterparts of the ACF States. 

Studies and appraisals would also be undertaken with a view to 

pin-pointing the practical opportunities for industrial 

co-operation between the Community and the ACP States, particularly 

for the promotion of industrial development in the latter. These 

schemes would further be bolstered by programmes to be drawn up 

jointly by the Community and the ACF States aimed at stimulating 

and development of trade in industrial products among the 

Member States and the ACF States. 
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Economic strength ia not determined by the possession of 

natural resources alone. Experience has shown that though they 

have been enjoying a favourable balance of trade and huge amounts 

stand to their credit at the financial centres of the world, the 

oil-producing countries of the developing world have not yet attained 

economic viability. It is submitted that by and large, economic 

strength depends upon technical ability. Therefore, the ACF States 

must not feel complacent over their huge natural resources. They 

must extricate themselves from the tyranny imposed by their 

limitations in technology. The ACF States would be in the poeition 

to play greater role internationally through a combination of their 

rich natural resources and the acquisition and mobilisation of 

technical expertise. The example of Japan offers eloquent testimony 

in support of this thesis. The ACF States must therefore embrace 

the opportunity that Europe offers in the sector of industrial 

co-operation. Future programmes must be scientifically based. And 

the youngmen and women from the ACF States must no longer look 

upon the acquisition of knowledge in the humanities and white collar 

jobs as the mecca of their hopes and the salvation of the fatherland. 

Banking and Related Problems 

4·.35· It seems necessary at this juncture to consider, if even 

briefly, a few of the banking problems which may sooner or later 

tax the resourcefulness of the Association or the institutions of 

a new Convention. It need hardly be mentioned here that the success 

of the commercial activities of the Association or a new Convention 

will depend to a large extent on the correct movement and application 

of funds. It will be noted that the legal problems which dovetail 

with the purely financial and commercial transactions are also 

considered in these reflections. No attempt will therefore be made 

to underestimate the often intractable repercussions of banking 

commitments which the Associated States may be obliged to accept 

under the provisions of the Convention of Association. 
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In their relatione with, the Member States and the Associated 

States, the Association and its Institutions may enter into a 

•varying range of financial arrangements with financial institutions 

of not only the High Contracting Parties, but also outsiders. A 

competent Institution, especially the Association Council, may 

often be involved in initiating action In respect of financial 

arrangements for and on behalf of an Associated State or some 

corporate body domiciled in an Associated State. The European 

Investment Bank and the European Development Fund are key financial 

Institutions whose corridors will continue to be stampeded by the 

Associated States and the Institutions, in an effort to make the 

Association achieve the aims and objectives of the provisions of 

the Convention. It would appear that the problem of banking and 

the financial arrangements often undertaken either directly or 

indirectly by the Associated States deserve greater study than space 

permits. On this, depends, to a large extent, credibility and 

confidence amongst the High Contracting Parties. The Association 

as a legal person, basically, enters the field of banking as an 

ordinary customer with either a current account, a savings account 

or a fixed deposit account. It may also be involved in foreign 

business transactions. In most of the Associated States, the 

procedure for meeting import bills involves the establishment of 

documentary letters of credit. Import bills may also be paid at 

sight. In establishing a documentary letter of credit, a customer 

may be requested by its bankers to provide oash margins ranging 

from 10% - 100% of the import bill. The margin asked for by the 

banks is often determined by the past performances of the customer -

his turnover figures and cash flow indicia and general credit

worthiness are jealously investigated. Banks, being not charitable 

institutions, are no respecters of names. In a Third World, often 

bedevilled by the acute shortage of convertible currency, importers 

in the Associated States are often requested by their overseas 

suppliers to provide guarantees by third parties, usually the 

customer's own bankers or Central Bank. In a few cases, suppliers 
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have insisted on the guarantee of a finance house domiciled, in 

their own countries. Such demands are often a writing on the 

wall - either the financial institution, notably, the Central 

Bank of the Associated State has persistently defaulted with its 

remittances abroad or an overseas correspondent bank has had some 

trouble with its Third World counterpart. 

The Association, has to put up with the rules of the game 

within the territory of each State where it operates. Thus, it 

may find that the banks would, in a few transactions, insist on 

guarantees or indemnities as a condition precedent to the approval 

of an application for a facility. As often is the case, a customer 

is requested to provide a collateral security. In the nature of 

its functions, an Institution of the Association cannot be 

perpetually consigned to the regime of a debtor. The Association 

as a customer of a Bank in one of the Associated States may be 

interested in short-term investments, e.g. in treasury bills or 

Government bonds which attain maturity quarterly or bi-annually. 

All of the above banking transactions which are likely to affect 

the Association may give rise to the problem of the applicable 

law. To this we shall presently direct our attention. 

4.36. Under the provisions relating to Financial and Technical 

Co-operation, and as noted in Chapter I of this work, an aggregate 

amount of 918 million units of account was to be provided for 

financial and technical aid; 82Θ million units of this was to be 

contributed by Member States and paid into the European Development 

Fund - 74-8 million units of account to be used in the form of grants 

and 80 million units of account to be utilised in the form of 

loans on special terms. The European Investment Bank was to provide 

90 million units of account ' to be administered for the promotion 

2fl 
of specific objectives. Amongst other things, "the development 

27· Article 1Θ of the Convention of Association. 

2Θ. See Protocol N0.6 annexed to the Convention. 
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difficulties peculiar to each Associated State" were to be taken 

into account in the implementation of provisions relating to 

investments in the productive sectors of the economy, marketing 

and regional co-operation. ? Breakdown figures were also provided 

for meeting special situations as now is the case with the Sahel 

30 countries of the Association. 

Under provisions relating to Right of Establishment, 

Services, Payments and Capital, the Associated States are, inter 

alia, requested to so conduct their affairs that the services 

they provide and facilities for the right of establishment in 

their respective territories "shall not result, de jure or de facto" 

in discriminatory tendencies as between nationals or bodies 

31 corporate of the Member States. It is suggested that these 

provisions, which prima facie, concern commercial activities 

simpliciter, depend to a great extent on the banking and financial 

considerations and deserve to be considered as part of our present 

study. The problem arises as to whether a Commercial Bank or 

other financial institution either wholly or partly owned by the 

Government of an Associated State is under an obligation to treat 

all nationals of the Member States on the same footing. If the 

answer to this should be in the negative, could it be said then 

that the Associated State concerned has acted in a discriminatory 

manner? As stated earlier, financial institutions have their own 

indicia for determining a customer's capacity to enjoy a facility 

and would normally not be dictated to by Government which is 

over»solicitous for the preservation of its Treaty rights or 

fulfilling its obligations. Conversely, other pressing 

considerations may move a financial Institution to withhold a 

facility from an applicant who is a national of a Member State in 

preference to another national of the same or other Member State. 

29. Article 19. 

30. Article 20. 

31. Article 31 of the Convention of Association. 
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4.57· Article 38 of the Convention, considered herein as a key 

Article, provides, inter alia, as follows: 

"the Associated States undertake: 

to make available to debtors the foreign currency 

necessary for the repayment of capital, interest 

and commissions on loans granted for schemes to 

be carried out in their territory and for the 

repayment of advances granted to the bodies whose 

function it is to alleviate the consequences of 

the fluctuations in the prices of products ; 

to make available to the Bank the foreign currency 

required for the transfer of all the sums 

representing the income and profits from 

operations contributing to the formation of the 

risk capital of undertakings." 

The English rendering of this Article, though rather clumsy in part, 

identifies an important issue which will be discussed in extenso. 

It relates to the problem of availability of convertible currency 

and the solutions adopted by Central Banks of the Developing 

Countries, not excluding the Associated States. At this stage, 

it will suffice to state that on account of the poor receipts that 

accrue to the Associated States from their export earnings, their 

Central Banks are often hard pressed in making available the foreign 

exchange that is needed to meet situations highlighted by Article 38 

quoted supra. The result is that each importer or agent of overseas 

beneficiaries has had to take his place in a big queue by which 

the Central Bank regulates the administration and allocation of 

its scarce convertible currency. As is often the case, importers 

do deposit the local currency equivalent with the Central Banks. 

Transfers to overseas suppliers and other beneficiaries are not 

met promptly, giving rise to loss of faith and adverse reaction from 

suppliers and Credit Insurance houses which, invariably, resort to 

a withdrawal of their insurance backing for exports to the offending 

country. Basically, this ів one of the problems the Association 
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will be called upon to solve. If Central Banks of the Associated 

States are to maintain confidence and credibility with the Member 

States, they will normally have recourse to the practice, procedure, 

law and language of banking. They may have to fall on heavy 

borrowings either on short- or medium-term bases. 

Another provision which may possibly bring the Associated 

States to parley with the Banking World is the requirement that they 

"shall make every endeavour to apply liberal exchange arrangements 

as regarde investments and current payments connected with the 

movements of capital resulting therefrom when these are made by 

32 
persons residing in the Member States." Though these provisions 

have the prima facie effect of simplicity, they are, no doubt, 

capable of giving rise to problems of international ramifications 

and the necessity to ascertain the applicable system of law in 

transactions involving the Association becomes more urgent than 

ever before. 

4-.38. It is to be noted from general practice that, the Association, 

like all other international institutions, in dealing with third 

parties, has attempted to circumvent the adverse effects of currency 

fluctuations by the insertion of units of accounts which are related 

33 
to their value in fine gold. ^ International Organisations have 

XtL 

also been known to be parties to clearing house arrangement.-^ The 

resort to gold clauses has not the result of eliminating the effects 

of devaluation or revaluation of currencies. These are bound to 

have their repercussions on the activities of the Institutions and 

their staff. Quite recently, the salaries of the Judges and other 

members of the staff of the International Court of Justice had to be 

32. See Article 39(1) of the Convention of Association. 

33· See Article 1, Protocol No.7 annexed to the Convention 

of Association. 

34-. See generally, F.A. Mann, The Legal Aspect of Money, 

2nd Ed. (І95З). 
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stepped up in view of the instability and relatively low purchasing 

power of the United States Dollar which is the adopted currency of 

the United Nations, its Specialised Agencies and other Organs. In 

this connection, the practice of the Association in deviating from 

tying its financial transactions to a particular national currency 

would appear to have been a laudable line of action. Whether a gold 

clause is to be considered as a gold coin or gold value clause would 

appear to be governed by the proper law of the contract or the 

constituent instrument of a Convention which relates its financial 

agreements to such clause. In the case of the Association and its 

Institutions, the relevant provision states, that "the value of the 

unit of account used to express sums in the Convention of Association 

or in the provision adopted in implementation of this Convention 

shall be 8.88867088 grams of fine gold."55 Article 2 5 6 of 

Protocol N0.7 provides for the parity of the currency of a Member 

State while Article 3 of the same Protocol is the provision relating 

35· Article 1 of Protocol N0.7 annexed to the Convention 

of Association. 

36. Article 2 provides: 

"The parity of the currency of a Member State in 

relation to the unit of account defined in Article 1 

shall be the relation between the weight of fine gold 

contained in this unit of account and the weight of 

fine gold corresponding to the parity of such currency 

as declared to the International Monetary Fund. Should 

there be no declared parity, or should the rates of 

exchange applied to current payments differ from the 

parity by a margin greater than that authorised by 

the Monetary Fund, the weight of fine gold 

corresponding to the parity of the currency shall be 

calculated on the basis of the rate of exchange applied 

in the Member State, for current payments, on the date 

of the calculation, to a currency directly or indirectly 

defined and convertible into gold, and on the basis of 

the parity of that convertible currency, as declared 

to the Monetary Fund." 
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57 to fluctuations In currency values. ' The two Articles relate 

to the currencies of Member States on their relativity in terms 

of the stipulations of the International Monetary Fund (hereinafter 

referred to as the IMF). It is suggested that the currencies of 

the Associated States have been tied more or less to the major 

currency zones of which the Member States are major protagonists. 

Hence the deliberate omission from this Club, of the Associated 

States. It might enure to the benefit of the Association as a 

whole if even the Associated States were present in a representative 

capacity. It will be observed from the composition of the ACF 

States currently negotiating with the Community that a good 

number of them maintain currencies which are not as closely 

related to a particular currency zone as do those of most of the 

Associated States to the Franc Zone. They also are members of the 

International Monetary Fund and are conscious of their international 

obligations flowing from such membership. The submission that the 

Associated States should be privy to consultations between the 

Member States and the IMF becomes even more urgent for a future 

enlarged Association. 

37· Article 3 provides: 

"The unit of account, as defined in Article 1 above 

shall remain unchanged throughout the whole effective 

duration of the Convention. However, if before the date 

of expiry of the Convention there should ensue a uniformly 

proportionate alteration in the parity of all currencies 

in relation to gold, by a decision of the International 

Monetary Fund....then the weight of fine gold defining 

the unit of account shall vary in Inverse ratio to such 

alteration. 

If one or more Member States should not implement the 

decision of the International Monetary Fund referred to 

in the preceding paragraph, the weight of fine gold 

defining the unit of account shall vary in inverse ratio 

to the alteration decided upon by the International 

Monetary Fund. However, the Council of the European 

Communities shall examine the situation thus created 

and, on a proposal of the Commission and after obtaining 

the opinion of the Monetary Committee shall take the 

necessary measures by qualified majority vote." 
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The general rule of public international law appears to 

Ъе that the parties - International Persons - can validly stipulate 

a gold clause in their agreements. Whether such cluase, once 

validly created by consensus ad idem, is discharged or invalidated 

by subsequent national legislation will largely depend, at the 

first instance, on the proper law of the Agreement or Contract. 

It becomes a complicated issue when there occurs a conflict 

between the proper law and national interests giving rise to an 

-58 
adverse public policy of the lex fori« If one of the Associated 

States were to seek to abrogate the gold clause by municipal 

legislation, it may have no effect on the Association unless the 

transaction arising out of the Convention is governed by the 

municipal law of the Associated State promulgating the instrument 

of abrogation. Whether the Associated State were the debtor or 

vice-versa, the result would appear to be of the same effect. We 

may also draw the conclusion that in the absence of a gold clause, 

the unit of account or currency employed would, in normal 

circumstances, be governed by the law of that currency. 

European Investment Bank Loans 
To Associated StateB 

4.39· Under the provisions and terms laid down for financial and 

technical co-operation, various forms of aid were to be extended 

to the Associated States by the European Economic Community. These 

include investments in the fields of production and of economic 

and social Infrastructure leading to the promotion of 

industrialisation and agricultural development.
 7
* 

38. See, G.C. Cheshire, Private International Law, 

5th Ed. (1957), pp.251-256. 

39· See also, F.A. Mann, The Legal Aspects of Money, 

2nd Ed. (1953), pp.256-270; and W.C. Jenks, 

op. cit., p. 174·· 
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These aids were either in the form of non-reimbursable 

grants contributed by the Member States or loans on special 

40 terms. To be more precise, under the Convention of Association, 

of the 828 million units of account to be paid into the European 
41 Development Fund, 74-8 million units of account were to be used 

in the form of non-reimbursable grants; 80 million units of 
42 account were to be utilised in the form of loans on special 

terms and the European Investment Bank (hereinafter referred to 

as "the Bank") was to provide up to 90 million units of account ^ 

44 as loans on special terms. 

Those listed as possible beneficiaries of the two 

categories of loans are the Associated States; legal persons in 

the Member States who are non profit-making; producer groups 

approved by the European Economic Community, and the Associated 

States; individual producers; regional or inter-State bodies of 

which Associated States are members. ̂  Other possible beneficiaries 

are specialised bodies and institutions, enterprises training 

46 

specialists for third persons, students and other trainees. 

Finally, "the following shall also be entitled to benefit from 

loans from the Bank and the rebates on interest thereon, from 

loans on special terms or from contributions to the formation 

of risk capital, as well as possibly from grants made for 

technical co-operation activities linked with investmentst 

enterprises operating in accordance with industrial and commercial 
47 management methods incorporated in an Associated State," that Is 

to say, companies and co-operative societies incorporated in the 

48 Member States or Associated States. 

40. Article 18. 

41. See Chapter I supra, and Article 18 of the Convention 
of Association. 

42. Emphasi· supplied. 

43· Article 18(b); emphasis supplied. 

44. See Protocol N0.6 annexed to the Convention of Association. 

4^. Article 25(1) of the Convention of Association. 

46. Article 25(1) (a) of the Convention of Association. 

47. Article 25(1) of the Convention of Association. 

48. Article 35 of the Convention of Association. 
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4.40. All categories of loans may be granted for a period not 

exceeding 40 years and may carry deferment of amortization for 
44 

a maximum period of 10 years. J Loans from the Bank, in special 

circumstances, may attract periods of amortization not exceeding 
50 

25 years.^ The interest rate applicable shall be that employed 

by the Bank at the time of the signature of the loan agreement 

and "the rebates which such loans may carry may not reduce the 

effective interest rate to be borne by the beneficiary to less 

than 3#i" but "In the oase of loans granted through the 

intermediary of development financing bodies under government 

control, the minimum rate to be borne by the intermediary borrower 

may not be less than 2%.n-> Interests are to be paid directly to 

the Bank.52 

Our concern here is to ascertain the proper law which is 

to govern the loan transactions between the lending Institutions 

and the formidable array of beneficiaries or borrowers itemised. 

This is important, because, as stated earlier, the Bank and other 

financial institutions are not charitable organisations and would 

expect that soft loans such as are envisaged under the provisions 

of the Convention and obligations flowing therefrom are duly 

honoured. As is often the case, banks borrow in order to sell 

money. The European Investment Bank is not an exception to this 

general trait. It may borrow in the capital markets of the Member 

States in accordance with provisions regulating Internal issues. 

Money borrowed by the Bank on the capital markets may be lent 

to the beneficiaries approved by the provisions of the Convention 

of Association. Hence the need to ensure amortization and repayment. 

49. Article 7(2), Protocol N0.6 annexed to the 

Convention of Association. 

50. Article 8(2) of Protocol No.6. 

51. Article 8(3) of Protocol N0.6. 

52. Article 8(4) of Protocol N0.6. 
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4-,41. Turning now to the proper law of loan contracts of the 

type likely to attract the attention of a judicial tribunal, we 

may refer to a few cases for guidance. The United States of 

America is known to have extended loans to the European Coal 

and Steel Community. The formal agreement of the loan 

(negotiated through the Export-Import Bank) between the United 

States Government of the one part, and the High Authority of the 

other part, provided that the applicable law shall be International 

Law. "The loan agreements between the International Bank and 

53 

States are known to be governed by International law."^ In the 

agreement between Egypt and the FAO of 17 August, 1952 there was 

the provision: "Except as otherwise provided in this Agreement, 

the national, State and local courts shall have jurisdiction, 

as provided in applicable laws, over acts done and transactions 

taking place in the Regional Office Seat."^ As stated already, 

the local municipal law may be the proper law in certain transactions 

on the basis of the principle of locus regit actum though it is not 

unusual to have international law or "general principles" as an 

alternative applicable law. With regard to European Economic 

Community loans, the law would appear to be derived from the 

provision of Article 215 of the EEC Treaty which states that 

"the contractual liability of the Community ehall be governed by 

the law applying to the contract concerned." Hence within the 

Community, the applicable law to a loan transaction, is often the 

law of the lender unless the contrary is provided in the Agreement. 

Thus, it may well be that the parties would agree that the law 

applicable to a particular loan transaction shall be the law of the 

borrower. This principle may not give rise to any problems because 

53. See D.W. Bowett, op. cit., p.298. See also Broches, 

"International Legal Aspects of the Operations of 

the World Bank", (1959), 98H.C 339-355; Sereni: 

"International Economic Institutions and the Municipal 

Law of States" (1959), Vol.96 passim; (referred to by 

Bowett, op. cit., pp.298 et seq). 

54. ST/LEG/SER.B/11, p. 213· See also Bowett, op. cit., 

pp.298 et seq. 
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of the near homogeneity of the legal systems of the original Six 

Member States of the Community. Nevertheless, it is doubtful 

whether the case which might characterise this aspect of the 

conflict of laws would prevail in view of the fact that other 

legal systems, notably, the Common Law will have to be reckoned 

with in view of the enlarged membership of the EEC. Like the 

Common Law and Equity, it is possible that the Romano-Germaniс 

system and the Common Law system will, in due course, adjust 

themselves to flow through the same channel without their waters 

getting mixed. This, of course, underscores the need for 

harmonisation. 

4.4-2. In the light of the foregoing, we may conclude that the 

loan agreements between the European Investment Bank of the one 

part, and an Associated State of the other part, basically, would 

be governed by the law agreed upon by the parties. The Associated 

State and the Bank each having limited legal personality on the 

international plane may choose any system of law acceptable to 

both parties. Nothing prevents the High Contracting Parties from 

electing to bring their loan transaction under the municipal law 

of the Associated State or a Member State. In such a case, the 

Bank may insist on special guarantees and or indemnities. On the 

basis of this argument, it is possible that the parties may elect 

that some law other than the municipal law of the Associated State 

or Member State should govern the Agreement. It is submitted 

that international law - customary or the "general principles 

recognised by civilised nations" - may be applicable law. 

With regard to the loans agreements between the Bank and an 

Institution of the Association, it would appear that the parties 

could agree that international law should govern the said 

transactions. But, with the precedent of the Agreement between 

the Swiss Confederation and the ILO cited supra,''-
7
 the possibility 

55· See p.173, note 52 supra. 
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exists that the municipal law of one of the Member States or 

Associated. States would be the applicable law. 

4.43. We may direct our attention to the category of loan 

agreements that may subsist between the Bank on the one hand, 

and some of the several beneficiaries^3 which though not 

international legal persons, are oompetent to be parties to 

such agreements. It is submitted that in normal circumstances, 

the relationship between a body corporate and the Bank will not 

differ from the relationship between a Commercial Bank and its 

customers. Nevertheless, on account of the special nature of 

the Association and in view of the fact that most of the projects 

(for which the loans to the bodies corporate are approved), are 

at the instance of the Associated and Member States, guarantees 

may be undertaken either by an Associated State or a Member State. 

Here again, the parties may have to determine what the applicable 

law should be. It is further suggested that notwithstanding the 

several options open to the Parties, the Bank may Insist on 

entering into the loan agreement with a Member State or 

Associated State which may act in a representative capacity for, 

and on behalf of the body corporate or individual. 

56. See Article 25(i) of the Convention of Association 

which provides: 

«Under the terms laid down in Articles 22 and 24-, 

those entitled to benefit from the various forms of 

Community aid provided for in Article 19 shall be, as 

appropriate, the Associated States, legal persons in 

the Member States or the Associated States who are 

non profit-making in their main capacity, who have a 

status of general interest, and who are subject in 

those States to government inspection; producer groups 

or similar bodies approved by the Community and by 

the Associated States or, failing such groups and 

bodies, and on exceptional grounds, the producers 

themselves; regional or inter-State bodies of which 

Associated States are members." 
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In the event of a dispute axleing out of the loan 

transactions discussed, in the foregoing pages, the parties may, 

subject to the provisions of the Convention, rely on the 

Association Council in the exercise of its quasi-judicial 

functions and thereafter, the Court of Arbitration of the 

Association. The parties to a dispute may, by agreement, have 

recourse to International Arbitration or the International 

Court of Justice. 

The Association and the International 
Monetary Fund 

57 

4.44. The provisions of Articles of Agreement of the IMF^' are 

evidence of certain rules of international law affecting the 

powers and functions of Central Banks. The rules of the IUP may 

be considered to be applicaDle to the Central Banks of Member 

States and Associated States which are also members of the Fund. 

This is so because, in the words of Aufricht, "the purposes of 

the Fund (IMF) are parellel in many respects with the purposes 

of the Central Banks."^ The regulatory provisions of Article 2· 

57. See, Fahhuys & Brinkhorst, International Organisation 

and Integration, (1968), pp.470-4-92. 

58. See, Hans Aufricht, Comparative Survey of Central 

Bank Law, (1965), p.3. 

59· See para. 4.38, note 36 supra. 
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60 
and Article 3 of Protocol N0.7 ensure that the Member States 

act in line with IMF rules which in turn determine the value in 

terms of gold of the unit of account used in Article 1 of 

Protocol N0.7 annexed to the Convention. The Central Banks of 

the Member States and the Associated States are expected to observe 

the monetary regulations laid down by the IMF. In this connection, 

the proper law of the Agreement under which the Member States are 

bound by the provisions of Articles 2 and 3 would appear to be the 

law that governs the International Monetary Fund, that is to say, 

public international law. If we may, for a moment, refer to a 

useful guide contained in the Articles of Agreement of the IMF, 

section 2(b) of Article VIII of which provides: "Exchange contracts 

which involve the currency of any Member and which are contrary to 

the exchange control regulations of that Member maintained or 

imposed consistently with this Agreement shall be unenforceable 

in the territory of any Member. In addition, members, may, by 

mutual accord, co-operate in measures for the purpose of шяіг-ing 

the exchange control regulations of either member more effective, 

provided that such measures and regulations are consistent with this 

Agreement." 

From the viewpoint of States which are Members of the IMF, 

any exchange control transactions may be governed by international 

law and for that matter, "the general principles of law." This 

conclusion is based on the submission that since the regulations 

of the members of the IMF are governed by international law, 

any transaction related to a subject-matter which determines the 

quality of membership of the IMF must logically derive its 

authority from the same source. This then leads us to a 

clarification of an earlier conclusion that exchange control 

regulations are governed by municipal law. An Associated State 

which is a member of the Fund must observe the regulations of the 

60. See para. 4.38, note 37 supra. 
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Fund in its executive instruments dealing with exchange control. 

Conversely, an Institution of the Association is bound by the 

local executive instrument, in so far as they are in consonance 

with the public policy of the State within which the said 

institution operates. Furthermore, as an Organisation with 

international juridical personality, the Association's Institutions 

are bound by the provisions of the International Monetary Fund in 

the former's relatione with Member States or Associated States, 

signatory to the Fund's Articles of Agreement. 

Problems of Exchange Control 

4.45. The position of the Association in respect of its immunities 

vis-a-vis exchange control regulations is not well defined. On the 

basis of Protocol No.9 annexed to the Convention, it will be 

suggested that the Association may not enjoy immunities regarding 

exchange control regulations of a host country. 

Article 37 of the Convention provides: 

"Each Signatory State undertakes, to the full 
61 extent of its powers. to authorize payments relating 

to trade in goods, to services and capital and to wages 

and also the transfer of such payments to the Member 

State or Associated State in which the creditor or 

beneficiary is resident, in so far as the movement of 

such goods, services, capital or persons has been 

liberalized in implementation of this Convention." 

Whether or not this provision amounts to an extension of the 

immunities and privileges of the Association in the territories 

of the Member States or Associated States is open to doubt. 

Nevertheless, the Article has in its provisions the ingredients 

of "special treatment". 

61. Emphasis supplied. 
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It is significant that the draftsman envisages a limit 

to the capacity of the High Contracting Parties in their 

observance of the provisions of Article 37» in that, the Signatory 

States' undertaking is merely "to the full extent of its powers". 

The submission on this will be: the maxim "nemo dat quod non babet" 

may acquit a defaulting Associated State or Member State whose 

defence to a charge of non-compliance with Article 37 is based on 

the non-availability of convertible currency. 

Under the provisions relating to the right of establishment, 

services, payments and capital, the Associated States are required 

to treat nationals of companies of each of the Member States on a 

62 
footing of equality and non-discrimination; that without prejudice 

"to the provisions relating to movements of capital, the right of 

establishment within the meaning of this Convention shall include 

the right to engage in and to exercise self-employed activities: 

to step up and manage undertakings and, in particular, companies; 

η rid to set up agencies, branches or subsidiaries". Furthermore, 

"services within the meaning of this Convention shall be deemed to 

be services normally provided against remuneration, provided that 

they are not governed by the provisions relating to trade, the right 

of establishment, or movements of capital. Services shall include 

in particular activities of an industrial character, activities of 

a commercial character, artisan activities and activities of the 

64 
liberal professions, excluding activities of employed persons." 

Finally, during the pendency of the Convention, the 

Associated States undertake as adverted to supra, to make available 

to debtors, etc. foreign exchange necessary for the repatriation 

of capital and profits. It is worthy of note that all the above 

provisions are bound to draw heavily on the foreign assets of the 

62. Article 31 of the Convention of Association. 

63. Article 33· 

64. Article 34. 
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Associated States li' they are to abide by them religiously. 

It is suggested that the aDove provisions will not operate to 

extend any immunities and privileges in regard to the allocation 

of convertible currency by the Central Banks of the Associated 

States. And in the event, the lex fori will apply with regard 

to the provisions relating to the repatriation of capital and 

profits. The logical conclusion is that the applicants, be 

they individuals, bodies corporate or Institutions of the 

Association, will be subject to the stop-gap rules and regulations 

that the Central Bank may be forced to make in the face of 

scarcity of convertible currency. 

4-.46. Exchange control regulations are usually made in the form 

of positive commands, having regard to the sensitivity of the 

mischief they are designed to ameliorate. Developing countries, 

a category to which all the Associated States belong, often resort 

to payments by instalments, depending upon the size of a particular 

remittance. They have also applied the concept of categorisation 

as an instrument of maintaining confidence and credibility. Thus, 

Central Banks, if hard pressed, may apply their limited foreign 

resources to payments in the following manner: short-term, 

medium-term and long-term commitments; and commitments ranging 

from,say, 5,000 units at the first instance and, thereafter bills 

over and above such levels are met. 

From the foregoing, it is to be appreciated that the 

transfer of bank notes, foreign holdings, remittances in respect 

of imports bills, gold and related matters, must be in conformity 

with the municipal law of the Associated State. The Institutions 

of the Association may not enjoy any immunities and are 

consequently bound to observe the regulations of the Central Banks. 

It must, nevertheless, be emphasized that if Central Banks of the 

Associated States are to serve the purpose for which they have 

been established, they must take every step in their power to meet 
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their overseas commitments and thus avoid disruption In the flow 

of Imports to their respective countries and the consequential 

embarrassment of the Governments thereof. 

Conclusions 

Ц-.Ц-7. There is need for clearer understanding on the part of 

the High Contracting Parties of a new Convention of Association 

or Co-operation that modern nations are, by the nature of their 

individual requirements, bound to be politically and economically 

interdependent. Thus, the technologically advanced nations 

cannot successfully pursue a policy of isolationism, since to a 

large extent, they have to rely on the developing nations for those 

resources and commodities which enable the former to develop further 

and sustain their economies, lluch in the same way, the developing 

countries cannot up-grade their natural resources without the 

application of the technological expertise of the industrialised 

nations. 

In an era of new nations, there are some countries which 

are particularly dependent upon external markets and sources of 

supply. This is so, because those resources of former colonies 

which were regarded as part of the metropolitan powers' assets, 

have become the foreign exchange earners of the newly independent 

States. Some new States and the highly-developed countries may not 

function for more than a few weeks if they were to be deprived of 

their external sources of supply. In this connection, it may be 

emphasized that the highly industrialised nations which rely on 

external sources for the supply of the bulk: of their primary 

products are as vulnerable as the primary producers which have 

lived with the problem of economic stagnation all along. It is 

evident that farmers of the European Economic Community are not 

in the position to feed their entire populations. Reliance will 

continue to be placed on the supply of tropical products from 
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the ACP States. The economies of the Community, like those of 

the ACP States, would collapse In no time If they are unable to 

export their respective products to their traditional customers. 

Too often, the possession of economic strength Is transformed 

Into political power and Influence. In this connection, the 

High Contracting Parties of a future Convention must guard against 

the creation of economic satellites by resorting to the Instrument 

of guaranteed markets for the products of the ACP States. Through 

their possession of raw materials which are needed by the Member 

States of the Community, the ACP States may also seek to Influence 

the Community politically. But experience has shown that States 

which are In need of technical know-how, capital and machinery 

have not succeeded In wielding political Influence to the same 

extent as the older States have done through the medium of their 

industrial power. The most economically vulnerable are those 

States whose economies are dependent on single crops. A sudden 

drop in prices of such commodities as cocoa, coffee, groundnuts, 

tobacco, etc. could quickly ruin the economies of the States 

concerned. Therefore, until the ACP States are able to diversify 

their productive capacities, their economic dependency on the 

Community can be used to wield influence over them. Such a 

situation can be exploited for political ends. But thanks to the 

accord on stabilisation of export earnings of the ACP countries, 

a start can now be made in the battle against erosion of export 

receipts and over-dependence on single commodities. 

Throughout the negotiations between the ACP States and 

the Community, the latter constantly adverted to the need for the 

provision of the right type of investment climate in the ACP States. 

This is a nebulous concept, the ramifications of which cannot 

be exhausted in this study. Nevertheless, it is desiraole that 

the Community view the investment policies of each State. For 

instance, where an ACP State resorts to a policy which encourages 

State monopolies, this may be for the purpose of obtaining and 
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Controlling the distribution of scarce commodities. Such trade 

may be both economic and political. Again foreign trade 

monopolies may be established within the ACP States which enjoy 

special tax concessions either for the protection of infant 

industries or for the protection of local products as imports 

substitutes. These cases must be viewed by the Community as 

policies which are aimed at the achievement of economic 

self-reliance. The High Contracting Parties must guard against 

resort to economic punishments or economic penetration aimed at 

the establishment of dependencies. 

With regard to the agricultural sector, it is to be 

emphasized that the ACP States have a tremendous staie in the 

agricultural policies that the Community has developed and is still 

developing. Perhaps it may be observed that the easiest single 

sector within which the ACP States may be advised to step up 

their productive efficiency is the field of agriculture. It has 

been observed that when the wages of the working class increase, 

the extra Income is invariably invested in improvement in their 

diet. Thus, the ACP States are urged to produce more meat, fruits 

and vegetables for their own local consumption and also for export. 

The ACP States must take advantage of concessions made by the 

Community and do all they can to make sure that increase in their 

agricultural exports to the Community are not handicapped by the 

Common Agricultural Policy of the EEC. 

When we turn to the aid policies of the economically 

powerful nations, it will be seen that grants, development loans, 

technical assistance schemes, etc., have in the past been 

undertaken for various reasons. Most aids have perhaps not been 

given for humanitarian reasons only. Even in cases of natural 

calamities as has recently been experienced in the Sahel States 

of Africa, aid has been given both for humanitarian and political 

reasons. While some donor countries have been concerned to create 

in the recipient States political stability, others have dished 
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out aid which was designed to change the domestic дпД foreign 

policies of the recipient States. The ACP States have made 

their position clear and it is to be hoped that any aid under 

the Convention of Association or Co-operation will be untied, 

that is to say, one designed not to wield political influence 

over the recipient. 

The developments in Brussels - the final outcome of 

the negotiations between the enlarged EEC and the ACP States -

will be viewed by many as a model relationship between the 

highly industrialised States and the developing countries. 

If all the negative aspects of financial and technical 

co-operation, trade policies and industrialisation which have 

been outlined could be eradicated within the framework of the 

implementation of the accords reached at the Brussels 

negotiations, then and only then could the new Convention 

go down in history as a model to be emulated by other trading 

groups. This should no doubt represent the culmination of the 

new economic order and therefore offer a salutary basis for 

economic, political and social co-operation between the 

Community and the ACP States. 
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Ç_H_A_P_T_E_R y 

THE ACP-EEC CONVEHTION OF LOME 

General Observations 

5·Ί· On 28 February, 1975 the experience and results gained 

1 

from previous Conventions of Association and the negotiations 

between the enlarged Community and the African, Caribbean and 

Pacific (ACP) States culminated in the signing of the ACP-EEC 

Convention in Lome, the capital of the Republic of Togo. The 

ACP-EEC Convention (hereinafter referred to as the Lomé 

Convention) represents a marked improvement upon the earlier 

Conventions. As would be seen from the analysis of the main 

titles, the Lome Convention retains most of the major concepts 
ρ 

of the Convention of Association. 

Two major provisions or the Convention of Lome have 

added new dimensions to the agreement between the enlarged 

Community яnel the ACP States. It is particularly striking that 

the accords reached on the various aspects of co-operation 

between the EEC on the one hand and the ACP States on the other 

have taken into account the need to rectify what went wrong 

under the Conventions of Association. In a way, the Lomé 

Convention at birth has focussed its attention on the post-mortem 

examination of its predecessors. Thus, it may even be suggested 

that the Convention of Association we may have buried, but its 

ghost rules the Lomé Convention from its gravel 

1. See para. 1.27 et seq; para. 4.16-4.32 of this study. 

2. The provisions of the six main titles are as follows:-

Title I - Trade Co-operation; 

Title III - Industrial Co-operation; 

Title IV - Financial and Technical Co-operation; 

Title V - Provisions Relating to Establishment, 

Services, Payments and Capital Movements; 

Title VI - Institutions. 

3. See Title II - Export Earnings from Commodities; 

Title III - Industrial Co-operation. 
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One important issue which emerged at the end of the 

negotiations related to the designation of the new Convention, 

whereas the ACP States insisted on calling the new agreement, 

"Co-operation Convention", the EEC were inclined to the view 

that "Association" was a more appropriate concept and that for 

purposes of continuity the old "Association" idea should be 

retained. The parties eventually arrived at a compromise which 

favoured the omission of "Co-operation" and "Association" in 

favour of "ACP-EEC" Convention. It was evident at the end of 

the negotiations that the parties were more concerned with the 

content or the Convention rather than descriptive terms. In 

this connection, it may be submitted that the Lomé Convention 

constitutes a progressive development on the concept of 

Association. What really matt3rs is what emerges from the 

implementation of the new Convention. Therefore, it is submitted 

that the views expressed in relation to a radical improvement 

upon the legal and socio-economic relations between the ACP 

States and the enlarged Community will apply to the Lomé 

Convention as well. With this in view, we may present a 

synopsis of the Lomé Convention. 

Title I - Trade 

5.2. Title I of the Lomé Convention deals with trade 

co-operation between the enlarged Community on the one hand, 

and the ACP States on the other. As in the previous Conventions, 

the main object of the title is to "promote trade between the 

Contracting Parties taking account oi their respective levels 

of development, and, in particular, of the need to secure 

additional benefits for the trade of ACP States in order to 

accelerate the rate of growth of their trade and improve the 

condition of access of their products to the market of the 



- 410 

European Economic Community so as to ensure a better balance 
4 

In the trade of the Contracting Parties." 

Under provisions relating to trade arrangements, the 

enlarged Community Is to guarantee access to Its market of a 

wide range of products originating in the ACP States. 

In return for concessions extended by the EEC In respect 

of access to the Community market of ACF products, the latter, 

though under no obligation to offer any reciprocal advantages to 

the Member States, have undertaken that "in their trade with the 

Community, the ACP States shall not discriminate among the 

Member States and shall grant to the Community treatment no less 

favourable than the most-favoured-nation treatment." 

4. See Article I of Lomé Convention and compare with 

Article I of the Convention of Association. See 

also para. 1.11 supra. 

5· See Articles 2 - 4 of the Lomé Convention. It is 

reckoned that under these provisions, about 96% 

of the total exports of the ACF States would have 

access to the EEC market. The agricultural 

products of the ACP States which are caught by CAP 

(para. 4.24 supra) amount to 4# of the products 

of the ACP States - for which the enlarged Community 

extend a more favourable treatment than what is 

accorded to third countries. The concessions 

comprise the exemption from customs duties and 

charges having equivalent effect and quantitative 

restrictions - compare with Article 2 of the 

Convention of Association. See also para. 1.11 et seq. 

supra. 

6. See Article 7(2a) of the Lomé Convention. 
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provides for trade promotion activities directed to assisting 
7 

the AGP States "to derive maximum benefit."' Furthermore, the 

trade promotion activities between the enlarged Community and 

the ACP States are to be aimed at assisting the latter to 

"participate under the most favourable conditions in the Community, 
α 

regional and international markets." 

Title II 

Export Earn^ps from Commodities 

5·5· As indicated at one stage' of this study, an entirely 

new concept which has enriched the Convention is the provision 

for a scheme for stabilisation ol' the export receipts of the 

ACP States. The scheme entails a "financial transfer" from a 

10 
special fund in the event of an ACP State's export receipts 

11 
in respect of a given product dwindling in a given year in 

relation to a given period (reference period). An interesting 

aspect of the scheme is that the least developed ACP States are 

exempt from repayment of "financial transfere" made in their 

12 

favour. Under this title is a provision relating to sugar. 

7. See Article 12 of Lomé Convention. See also para. 1.11 

et seq supra. 

8. Ibid. 

9· See para. 4-.23 supra. 

10. An amount of 375 million units of account has been 

allocated to cater for the scheme during the 

pendency of the Convention. See Article 18(1) of 

the Lomé Convention. 

11. See para. 4.23 supra. 

12. See Article 12 of Lomé Convention. 
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Title III 

Industrial Co-operation 

5·4· This title sets out the aims and objectives of industrial 

co-operation. Article 26 of the Lomé Convention provides: 

"The Community and the ACP States, acknowledging the 

pressing need for the industrial development of the latter, 

agree to take all measures necessary to bring about 

effective industrial co-operation. 

Industrial co-operation between the Community and the 

ACF States shall have the following objectives: 

(a) to promote the development and diversification 

of industry in the ACF States and to help bring 

about a better distribution of industry both 

within those States and between them; 

(b) to promote new relations in the industrial field 

between the Community, its Member States and ACP 

States, in particular the establishment of new 

industrial and trade links between the industries 

of the Member States and those of the ACF States; 

(c) to increase the links between industry and the 

other sectors of the economy, in particular 

agriculture; 

(d) to facilitate the transfer of technology to the 

ACP States and to promote the adaptation of such 

technology to their specific conditions and needs, 

for example, by expanding the capacity of the 

ACF States for research, for adaptation of 

technology and for training in industrial skills 

at all levels in these States; 
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(β) to promote the marketing of Industrial products 

of the ACF States in foreign markets In order to 

increase their share of international trade in 

those products; 

(f) to encourage the participation of nationals of 

ACF States, in particular that of small and 

medium-sized industrial firms, in the industrial 

development of those States; 

(g) to encourage Community firms to participate in 

the industrial development of the ACF States, 

where those States so desire and in accordance 

with their economic and social objectives." 

The keynote of this title is the transfer of technology to the 

ACF States.
13 

Title IV 

Financial and Technical Co-operation 

5· 5· As in the Convention of Association, the aims and 

objectives of the provisions relating to financial and technical 

co-operation in the Lomé Convention are, inter alia, "to correct 

the structural imbalances in the various sectors of the ACF States' 

economies. The co-operation shall relate to the execution of 

projects and programmes which contribute essentially to the economic 

14 and social development of the said States." 

13· See Articles 26 - 29 of the Lomé Convention. See also 

para. 4.32 supra. Compare with Industrial Co-operation 

para. 1.18 supra. 

14. See Article 40 of the Lomé Convention. Compare with 

Article I? of the Convention of Association. See also 

para. I.17 et seq. supra. 
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Under the provisions of the Lomé Convention an amount 

of 2,100 million units of account is earmarked for non-reimbursable 

grants; 430 million units for special loans and 95 million units 

of account in the form of risk capital. These funds are to be 

provided and administered by the EDP. The EIB is also expected 

to grant facilities of up to 390 million units of account in 
14 

favour of the ACP States. ̂  

Including the funds provided for under the scheme of 
16 stabilisation of exports earnings, the total funds to be made 

available for various aid programmes amount to 3,900 million units 

of account. 

The Lomé Convention takes note of the circumstances of 

the least developed of the ACP States and "in the implementation 

of financial and technical co-operation, special attention shall 

17 be paid to the needs" ' of these countries. A striking improvement 

upon corresponding provisions of the Convention of Association is 

the requirement of close co-operation between EEC and ACP countries 

18 in implementing aid measures. 

Title V 

Provisions Relating to Establishment. 
Services. Payments and Capital 

Movements 

5·6. This title provides, inter alia, that the High Contracting 

Parties shall treat nationals, limited liability companies or 

firms of Member States and nationals and companies or firms of 

19 ACP States respectively on a non-discriminatory basis. 

15. See Article 4-2 of the Lomé Convention. 

16. See note 10 above. 

17· See Article 4-8 of the Lomé Convention. 

18. Article 4-8. For mode of operating special aids, see 
Articles 50 - 56 of the Lomé Convention. 

19· See Articles 62-65 of the Lomé Convention. These provisions 

correspond with Articles 31-34- of the Convention of 

Association. 
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There is also provision for ensuring that the High Contracting 

Parties refrain from taking action in the field of foreign ezohange 

transactions incompatible with their obligations under the Convention 

"resulting from the provisions relating to trade in goods, to services, 

20 
establishment and industrial co-operation." However, the said 

obligations shall not "prevent the Contracting Parties from adopting 

the necessary protective measures, should this be justified by reasons 

relating to serious economic difficulties or severe balance of 

21 
payment problems." 

Title VI 

Institutions 

5·7· It would be recalled that in Chapter II of this study, the 

Institutions of the two Conventions of Association were compared 

and contrasted with each other. With regard to the Parliamentary 

Conference of the Association, the view was canvassed that owing 

to the suspicion in certain quarters that the name of that 

Institution had neo-colonialist leanings, a corresponding institution 

of a new Convention should be known as a Joint Consultative Assembly. 

Furthermore, we submitted that in view of the fact that though all 

the Member States had governments and institutions based on 

Parliamentary Democracy, the same was not the case with all of the 

Associated States, a number of which were administered at one time 

or the other by military regimes which had no Parliaments. Another 

point of interest raised in Chapter II hereof is that the composition 

of the Joint Consultative Assembly be made more heterogeneous. 

20. See Article 65 of the Lomé" Convention. 

21. Ibid. See also the "Content of the Convention of 

Association" in para. 1.11 et seq. supra. 
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In the Lomé Convention, provision has Deen made for a 

Consultative Assembly which, like its immediate predecessor, 

"shall be composed on a basis oí parity of members oi the 

Assembly on the side of the Community and of the representatives 
22 

designated by the ACP States or the other." 

In connection with the functions of the Court of 

Arbitration of the Association, we have had cause to recommend 

2-5 in course of this study J that such a Judicial organ be made 

more effective in the implementation of the provisions of a new 

Convention. It is noteworthy that one of the submissions made 

in favour of an "Association Law" is that such a judicial organ 

must be made to play its important role actively in developing 

a jurisprudence of the Association. 

At the end of the negotiations leading to the signing 

of the Lomé Convention, it became evident that the Parties 

preferred an ad hoc arrangement for the settlement of "Association" 

disputes rather than be bogged down with inflexible provisions. 

The relevant article of the Lomé Convention provides that in the 

event of a dispute arising between a Member State and an ACP State, 

"either Party may notify the other of the appointment of an 

24 arbitrator..." The Arbitration Procedure which has been adopted 

takes the place of the Court of Arbitration under the Convention 

of Association. It is hoped that the new approach to the 

settlement of disputes arising from the implementation of the 

Lomé Convention will help evolve a new system of law heretofore 

referred to advisedly as "Association Law". 

22. See Article 60 of the Lomé Convention. See also 

Article 52 °f the Convention of Association and 

para. 2.21 et seq. supra. 

23· See para. 2.25 et seq. supra. 

24. See Article 81(3) of the Lomé Convention. 
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Lüe the Association Committee, the Council of Ministers 

is made the centre of gravity of the Lomé Convention. ' The 

Council of Ministers is to be assisted by a Committee of 

Ambassadors or Permanent Representatives of the High Contracting 

Parties accredited to the EEC. The Committee of Ambassadors takes 

over the functions of the Association Committee. 

Title VII 

General and Final Provisions 

5.8. rjhe Lomé Convention, liie the Convention of Association 

before it, will last five years. Eighteen months before the end 

of the five-year period, the High Contracting Parties shall enter 

into negotiations for the purpose of examining what provisions 

shall thereafter govern relations between the Community and its 

26 
Member States on the one hand, and the ACP States on the other. 

25· See Articles 70-80 of the Lomé Convention and compare 

with Articles 42-46 of the Convention of Association. 

See also the functions of the two institutions in 

relation to trade, financial and technical co-operation. 

Note that the Council of Ministers retains the 

quasi-judicial powers of the Association Council) see 

Article 81 of the Lomé Convention and Article 53(1) 

of the Convention of Association. 

26. See Articles 84—94 of the Lomé Convention and compare 

with Articles 56 et seq. of the Convention of 

Association. 
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In addition to the main provisions ol' the Lomé Convention, 

there are seven protocols which deal with specific matters, 

notably, rules of origin, the administration and application of 

financial and technical co-operation, sugar, bananas, rum, staff 

27 
дпн secretariat or the ACP States and privileges and Immuni ties. 

The Lome Convention represents the development of a new 

relationship between the highly industrialised nations of Western 

Europe and the developing States of the Third World. It is a new 

development which cannot ignore the experience gained from the 

implementation of the Conventions of Association which have been 

examined in extenso. To that end, it may even be suggested that 

the past performances of the High Contracting Parties under the 

Convention of Association and the new opportunities that will 

emerge from the implementation of the Lome Convention should 

accelerate an improvement upon the circumstances of the Contracting 

Parties with the consequent reversal of the iniquities of the past. 

27· See Protocols 1-7 annexed to the Lomé Convention 

and compare with Protocols 1-10 annexed to the 

Convention of Association. It would be seen that 

the protocols relating to bananas and rum 

constitute an improvement on the Convention of 

Association. 
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Ç_H_A_P_T_E_R VI 

GENERAL CONCLUSIONS 

6.1. The preceding Chapters of this study have spotlighted 

five important aspects of relationship between the European 

Economic Community and the Third World with particular reference 

to the former Associated States and the ACP States. The first 

of these is an historical analysis of developments such as will 

foster greater co-operation in the future : this requires the 

political will and best intentions of all the Contracting Parties 

of the new Convention. The second is the institutional aspects 

of the co-operation between Europe and the developing countries 

under the earlier Conventions: this raises the question of new 

dimensions for the institutions in the light of current 

developments within the European Economic Community and the 

effects of the enlargement of the Community on the ACP States. 

The third deals with an analysis of the institutions thus 

providing a basis for the interpretation of the Lomé Convention. 

It must be kept in mind that no attempt has been made to exhaust 

this field. The law is complicated because human nature is 

complicated and further means of interpretation may surface in 

the course of the implementation of the provisions of the Lome 

Convention. The fourth concerns the balance of socio-economic 

considerations; the fifth and last is the Lomé Convention which, 

as we have noted, was signed on 28 February, 1975· 

It is not our intention here to provide the solution to 

all the problems identified. An important aspect of this study 

has been to expose the essentials of the relationship between 

the affluent States and the developing countries. In the light 

of these considerations, anybody who advocates a radical change 

in the establishment or the status quo is also bound to claim 

confidently that this will lead to an improvement in the system. 
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6.2. The former Associated States have had some experience of 

the operation of the Association under the two Conventions of 

Yaounde. The East African Economic Community countries have had 

similar experience derived from the implementation of the Arusha 

Convention. The African, Caribbean and Pacific States which have 

been referred to as "Associables" have in varying degrees benefited 

from the effects of international agreements within the framework 

of the Specialised Agencies of the United Nations, e.g. the 

International Development Association (IDA) or the International 

Bank for Reconstruction and Development (IBHD). Each of these 

developing countries has at one time or the other been party to 

an international agreement with reciprocal rights and obligations 

a nil is conversant with the importance of the binding force of such 

agreements. 

Heсent developments within the European Economic Community -

e.g. Britain's recent claim to the right of renegotiation and 

Italy's unilateral Imposition of import restrictions against the 

products of other Member States - are a major development in the 

history of the Community. It is obvious that these developments 

do give rise to economic, legal and political considerations which 

are of interest to Member States as well as the ACF States. 

This is so, because as we have noted, Britain's membership of the 

Community under the Treaty of Brussels gave rise to a host of new 

relationships and new dimensions. A unilateral abrogation of the 

Treaty of Brussels, like the unilateral action on imports by Italy, 

will therefore have international repercussions which cannot be 

ignored by the ACP States. Though it is not part of this study 

to examine the legality or otherwise of "renegotiation", it will 

be suggested that any move to circumvent the Treaty of Brussels 

or the Conventions of Association may give rise to the issue as to 

whether the Member State concerned intends to continue to be a 

Member of the "Association" or the Community as the case may be. 



- 421 -

6.3· If even we should succeed partially in finding a solution 

to the foregoing problem, we may not leave unattended its possible 

re-emergence in another form - the problem of renegotiation or a 

unilateral abrogation of treaty obligations by an "Associated State." 

There is no doubt that the Convention of Association has made 

provision for various situations, not excluding the Association 

Council's treatment of a. defaulting Member State or Associated 

State. However, in view of the fact that the African, Caribbean 

and Pacific (ACF) States have negotiated the new Convention as a 

group, it would be of interest to examine the procedure that may 

be available to an ACP State which after signing and ratifying 

the new Convention, subsequently discovers that the provisions 

of the Convention are inimical to its national interest and 

therefore untenable. It is open to doubt whether the said State 

would wait indefinitely for an opportunity to renegotiate in a 

group. As stated earlier, much will depend on the relevant 

provisions of the new Convention я nil nothing prevents an afflicted 

High Contracting Party from protecting its national interest 

within the framework of the Convention. 

The foregoing conclusions lead us to a consideration of the 

possible practical effects of renegotiation. Initially, we are faced 

with the problem as to whether a State of the ACP group has 

the right to renegotiate even though the said State did not 

negotiate separately before signing the Convention. It is suggested 

that the problem is both procedural and one of substance, in view of 

earlier conclusions. It would appear that the basis for this 

conclusion derives inspiration from the maxim "pacta sunt servanda" 

which found favour with Herr 'Valter Scheel, the erstwhile President 

of the EEC Council of Ministers, who contended that a Labour 

Government could never renegotiate Britain's terms of entry into 

the Common Market as a rejoinder to Premier Harold Wilson's 

"no British Government can bind its successors". It would appear 

from our discussion of the principle of "pacta sunt servanda" 

that the Community could very well react to the British position 



- 422 -

Ъу arguing that it (the Community) deals with States and is not 

concerned with governments or parties. 

6*4. Westlake has observed that "the cause why any rules of 

international law exist" is "the social nature of man and his 

material and moral surroundings." In his comments on Westlaie's 

statement, Corbett has suggested that "if for 'тляτι' we substitute 

'states', we obtain an accurate statement of the reason why a system 

of binding rules is necessary and actually exists. States are as 

essentially social as the individual members of each. It is as 

possible to conceive of a condition of complete isolation for one 

as for the other. They are units of larger community, and given the 

idea of a community the idea of law follows as an Immediate 

corollary. The reason for a law between states is of precisely the 

same nature as the reason for a law between the citizens of a 

State."
2 

Corbett may have drawn the wrong conclusion in saying that 

"the reason is of precisely the same nature as the reason 

for a law between the citizens of a State", yet what he said had 

substantial validity. Reference has been made to the question of 

sovereignty in the sense of the responsibility of States as 

signatories to international agreements. It is very true that 

practically all the Associated States and "Associables" are recent 

arrivals on the international scene. As new members of the 

international community, they are under legal and moral obligation 

to observe the terms of their international undertakings. Their 

newly acquired sovereignty, the preservation of which the developing 

countries are justifiably solicitous, constitutes an insurance 

policy against undue influence and interference from the maturer 

1. Westlake, Chapters on International Law, p.80. 

2. See Corbett, "The Sources of the Law of Nations", in 

6, B.Y.B.I.L., p.22. 
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and more powerful members of the international community. On the 

other hand, the new States are invested with reciprocal obligations 

which are a sine qua non of their membership of the international 

community. In our desire to explore first, if possible, how a 

recognised principle of law "came to be suggested - whether by 

practice in antiquity, by the reasoning of some jurist, by the 

terms of a treaty or by the action of some State in a particular 

situation", the law of nations, "more than any other system, must 
h. 

be studied historically." Therefore, the Associated States, as 

indeed the Member States, must hold the principles highlighted by 

the historically well established maxim: "pacta Bunt servanda" in 

their joint effort to advance further, the high ideals of 

international co-operation. 

6.5. Whereas the new States may be right in their fear of an 

economic domination from former metropolitan powers and possibly^ 

richer and more powerful neighbours, a policy based on regional 

co-operation may in the long run yield greater dividends than a 

proliferation of a mosaic of inward-looking policies and petty 

pragmatic programmes. 

The view has been expressed that "if the object of political 

independence was to effect an economic revolution capable of 

transforming the life of Africans, the maintenance of sovereignty, 

was bound to frustrate it. Some African leaders saw this. Nkxumah 

tried to form a union with Guinea and Mali; Senegal and Soudan formed 

an abortive federation; the East Africans built a Community on the 

base of the common services they had inherited from colonial days. 

Nyerere even offered to postpone Tanganyiian independence so that 

three eastern colonies could gain sovereignty simultaneously as a 

federation. Most of the francophone states attempted to associate 

3. id, p.23. 

4-. Ibid. 
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economically In a common organization. The Economic Commission for 

Africa made continual efforts to promote supra-national co-operation."· 

The reasons for the failure of regional co-operation are 

not far to seek. The fact that the records of past colonial masters 

subsequently gave rise to negative attitudes and touchiness on the 

part of the new States was perhaps merely subsidiary to deep-rooted 

divisive factors. We are faced with intractable handicaps which must 

be eradicated by every means at our disposal. "The economic 

operations of the ex-colonial economic forces encouraged separation 

although whether this as In their best interest was a moot point. 

The close control exercised by France over her former African 

territories after independence followed by their association with the 

EEC prevented francophone and anglophone States from forging a common 

economic policy." 

6.6. The enlargement of the Community must therefore be seen as an 

opportunity for the anglophone and the francophone States to create 

the atmosphere for greater co-operation in the economic and social 

fields. The solidarity which has characterised the relationship among 

the African, Caribbean and Pacific (ACP) States in the course of 

their negotiations with the Community must be nurtured and developed 

as a gigantic effort in regional co-operation. By all means, let the 

new States strain every nerve to preserve their newly acquired 

sovereignty, but as stated elsewhere, they may well be reminded that 

"sovereignty is not a physical thing that a State can hand over in a 

7 
way a soldier hands in his kit when he is discharged." 

In estimating the impact of the new States on the development 

of Association Law and international law, it must be emphasized that 

the international community can no longer afford to ignore the 

5. John Hatch, Africa Emergent, (1974), p.116. 

6. Ibid. 

7· See paragraph 2.41 supra. 
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principles of law peculiar to the so-called Third World. It is 

probably safe to say that after all, the "general principles of 

law recognised by civilised nations" are not at variance with the 

basic ideas of law and justice as understood by the new-comers to 

the international scene. It seems desirable to develop a system 

of Association Law in precisely the same way as the Community Law 

has emerged in course of the years. A proper appreciation of 

the elements distinguished or those equated, will no doubt, assist 

in the ascertainment and exposition of the rules of the Community, 

the Association, and incidentally in the further development of the 

law of nations. 

6.7. Turning again to the problem of "renegotiation", we have 

to admit that where a particular provision of the Convention is 

fundamental to the concept of 'Association', any action by a Member 

State or Associated State which detracts from this concept must have 

been subsequently endorsed by the other Contracting Parties. This 

will normally involve either an amendment of the particular provision 

or a substantial replacement thereof. If an"Associated (ACP) State" 

persistently contravenes the terms of the Convention, it must take 

necessary steps to consider leaving the Association. In the nature 

of things, it would seem the right thing to do, if the said State 

held consultations with its Partners within the Caribbeü Free Trade 

Association or the Organisation of African Unity, or the Pacific 

Group as the case may be. 

If, as is envisaged, there should exist a Secretariat of the 

ACP, it should be the duty of the Secretariat to investigate the 

problems of the ACP State and perhaps communi cate its findings to 

the various regional groups. Though individual States sign and 

ratify international agreements in conformity with their national 

interests, Lf their interests should be in conflict with those of other| 

High Contracting Parties which cannot be ruled out in the case of the 
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ACP States under a new Convention, they have to try to keep in 

mind that the interests of the group should he equally respected. 

6.8. The colonisation of Africa may be viewed together with 

simultaneous extension of trade and commerce to the New World and 

other parts of the World. This trend, no doubt, might be responsible 

for the postponement of Europe's crisis of surplus capital and 

manufactured goods. Hatch is concerned to stress that "it gave 

Europeans temporary economic security, allowing wholesale increase 

in living standards, the growth of democratic representation and 

a degree of tolerance based on the sense of security produced by 

о 

economic elbow room." Though in time of stress even mature nations 

and otherwise respectable persons are tempted into misbehaviour, it 

is hoped that the industrialised States of the World will consider 

the necessity for solving their own problems alongside those of the 

Third World. Available capital from Europe should be injected into 

the economic system of the developing countries, thus making it 

possible for these new States through the medium of co-operation with 

Europe to stand on their feet as viable States in the modern World. 

The new States must aim at development which will step up their 

national incomes and standards of living. 

The ACP countries have the need to build up basic utilities, 

new industries and undertake infrastructure! development projects. 

They are also engaged in improving and extending education and 

helping their people to step up and diversity their avenues of 

production. Many hideous gaps are still discernible in the system; 

in this, none of the African States is essentially different from 

the other. These gaps, no doubt, point the way to the sort of action 

8. See John Hatch, A History of Postwar Africa, p.14. 
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that the European Partners of the Third World should he Invited to 

take In an effort to holster the respective economies of the 

"Associated States" under a future Convention. The low productivity 

of peasant agriculture and insufficient basic utilities arising 

from the shortage of capital for investment give rise to Imbalances 

in the economies of the developing countries. Instability of the 

export earnings of the developing countries has been identified as 

one of the major Inhibiting factors. In this connection, it is 

satisfying that the AGP States and their European Partners have 

agreed on measures for the stabilization and maximisation of the 

export earnings of the former. 

6.9. When we are concerned with the total mobilization of all 

productive forces in a given State, we cannot ignore the need for 

commercial and industrial expertise, managerial skill and 

entrepreneurship. Without these, any talk of development or the 

enhancement of living standards amounts to no more than lip-service. 

Therefore, there is need to accelerate the promotion of scientific 

knowledge of the problems and potentialities of the ACP States. 

Technical and financial co-operation must help these States to 

improve upon their conditions without any strings. We must 

constantly remind ourselves that economic, social, cultural and 

political developments in the sense of developments which create a 

more equitable re-distribution of growth is an issue which should 

be accorded high priority by the High Contracting Parties of the 

Lomé Convention. There is need to encourage a relative increase 

in small scale domestic industries along the larger companies. 

The Third World will need programme assistance in excess 

of requirements arising from balance of payments deficits. It is 

a recurrent theme of this study that financial aid must not be made 
q 

to crystalise into an institution of indefinite duration. The 

thesis calls for the promotion of self-reliance on the part of 

9* See Chapter IV supra. 
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the developing countries. Therefore, the concept of the transfer 

of technology and international division of labour should be 

vigorously cultivated. Finally, all measures which will help the 

developing countries remove limitations to the implementation of a 

more equitably oriented development policy must be investigated 

and duly applied. 

6.10. An unambiguous deduction which has emerged from our 

consideration of the political institutions of the developing 

States is that in most of them, the multi-party system has not been 

popular. African States in particular have proved that they are 

unable for the time being, to afford the luxury of a proliferation 

of political parties. The economic imbalances of the African 

Continent may be equivalent to national disasters which deserve 

a coalition of all available talents, energy and resources. It 

demands a total mobilisation of the national effort. Africans 

need to sink petty parochial differences and thus present a united 

front towards the solution of their common problems. Local ties 

often tend to regenerate historical antagonisms. These have given 

rise to the formation of communal parties with the consequent 

result that these so-called parties emerge merely to "fight over 

the body" of the new States. 

The earliest preoccupation of African leaders on the 

attainment of independence for their various countries was to 

inculcate the concept of the National Territorial State and 

cultivate the essense of national consciousness amongst their 

peoples. They have learnt from experience that from the standpoint 

of national security, the multi-party system has proved to be 

anything but progressive. Though it has been conceded that party 

politics and formal opposition systems are importations from 

European culture, it is perhaps wrong to assume that Africans had 

no experience of popular participation in politics before their 
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contacts with Europeans. It is however desirable to sound a 

caveat here and emphasize the point that the participation of 

Africans in politics was originally based on different premises. 

It is in connection with these historical actualities that one 

urges Europeans to embark upon a more objective approach to their 

study of African political institutions. To place this thesis 

in philosophical perspective: though Africans and Europeans may 

hold very different political views, their common responsibility 

is to preserve their respective cultures uncontaminated by 

political influences. What matters is that they should recognize 

their relationship and mutual dependence upon each other. 

It is to be underlined that political institutions of any 

given State cannot be divorced from its cultural values. 

"A nation's political structure", states T.S. Eliot, "affects its 

10 culture and in turn is affected by that culture", but that 

"nowadays we take too much interest in each other's domestic 

politics, and at the same time have very little contact with each 

other's culture. The confusion of culture and politics may lead 

in two different directions. It may make a nation intolerant of 

every culture but its own, so that it feels impelled to stamp out, 

or remould every culture surrounding it. An error of the Germany 

of Hitler was to assume that every other culture than that of 

Germany was »ither decadent or barbaric. Let us have an end of 

11 such assumptions." Eloquent words for those whose civilising 

mission was and still is, to make Frenchmen of Africans and 

semi-Englishmen of Africans. The problem of regionalism has 

given rise to divergent views within the Community. That problem 

needs to be given special attention in Africa if the aim is to 

strengthen the base of the Nation State in an effort to forestall 

the possible effects of balkani sation. If we may pick on Gabon as 

10. T.S. Eliot: "Notes Towards the Definition of Culture", 

(Faber & Faber, 1961), pp. 123-124-. 

11. Ibid. 
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one of the new States which illustrates our point : though it has 

the highest gross national product per capita in Black Africa, the 

country faces serious labour problems on account of its small 

population which is below a million. The vast economic potentials 

of such a country have little chances of being profitably exploited 

without a policy of regional co-operation. One would even go 

further to suggest that small States could be better off if they 

would federate with larger and more economically viable neighbours. 

It may very well be that this will eventually give birth to a 

greater and more broadly-based union. As Dr. Julius Nyerere, 

President of Tanzania, has said: "the African national state is an 

instance for the unification of Africa and not for dividing Africa, 

that African nationalism is meaningless, is dangerous, is 

anachronistic, if it is not the same time Pan-Africanism." 

6.11. Opinions differ as to whether the developing States have 

done the right thing in adopting the national territorial state 

12 
which has proved to be alien to their requirements. The limits 

within which we regard these opinions as of continuing interest also 

provide the basis on which we can consider alternative systems which 

appear to be consonant with the needs of the African States. All 

indications point to the paramount need for stability in any system 

that may be considered tenable. Therefore, present and future 

Associated States must look within more deeply and mark off those 

of their indigenous institutions which are easy of adaptation to 

their present circumstances. 

The African chieftaincies with their traditional conception 

of government have in the past played an important role in shaping 

the destinies of their peoples. These traditional authorities of 

12. See, S.E. Finer, Comparative Government (Penguin), 1970, 

PP· 534 et seq; J. Hatch, Africa Emergent, (197Όι 

pp. 116 et seq. 



Africa are examples of political institutions to which. African 

political scientists and politicians should look to instead of 

spending all their time analysing the suitability of foreign 

ideologies. Experience has shown that the earlier post-independence 

constitutions capitulated because they were not well established 

at the grassroot levels. The adaptation of African institutions 

to modern needs calls for orderly elimination of all those concepts 

which tend to inhibit progress at all levels. 

If the "Associated States" are to advance and benefit from 

the aims, objectives and activities of the "Association" traditional 

economic patterns have to be drastically re-appraised. In most of 

the Associated States the system of land tenure has proved to be 

pertly responsible for their economic stagnation. The agricultural 

policies of these States must be linked to a system of land tenure 

which makes it easy for the adventurous to undertake large-scale 

and purposeful exploitation of the land. The system also calls for 

the exchange of technical know-how amongst the African States and 

where necessary, as in the case of Gabon and a few others (where 

labour is in great demand), there should be free movement of migrant 

labour as obtains within the Member States of the Community. 

When the above goals are attained, co-operation between the 

Member States and the "Associated States"could be more meaningful 

than has yet been realised. African systems could then be better 

appreciated by Europeans. 

It would also be seen that the case-law of African systems 

represent the well-established traditional practice in many 

communities to elect by popular vote or through the medium of an 

electoral college, their chieftains and other traditional 

functionaries. And that if the ruling individual or group have proved 

to dissatisfy the needs and desires of their people, they are removed 
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from office by procedures which, are as democratic and 

13 constitutional as obtains elsewhere. 

13- See generally, H.S. Rattray, Ashanti Law and Constitution, 

(London, 1929); K.A. Busia, The Position of the Chief in 

the.Modern Political System of Ashanti, (London), 1951; 

see also, David Kimble, A Political History of Ghana, 

I850-I929, (Oxford), 1963, pp.457-500; Eva L. Meyerowitz, 

The Divine Kingship in Ghana and Ancient Egypt, (London), 

1960, pp.216-227; At the Court of an African King, (London), 

1962, pp.27-29; Freda Wolfson, Pageant of Ghana, (London), 

1st ed., revised 1959 and 1962, pp.210 et seq.; 

Gyandoh and Griffiths, A Sourcebook of the Constitutional 

Law of Ghana, (University of Ghana), Vol.1 (Part I), 

pp.42 et seq. See also the undernoted Ghanaian oases: 

Thomas Harrison Odonkor v. Konor Emmanuel Mate-Kole and 

Others (Privy Council, 8 July, 1915), in Gyandoh and 

Griffiths, op. cit., Vol.1 (Part I), p.39; Ex-Omanhene 

Ofori Kuma II and Others v. Acting Omanhene Yao Boafo IV 

(Privy Council, 18 July, 1922), id., p.40; In the Matter 

of an Application for a Writ of Habeas Corpus, 1935i id., 

PP-55-58; Ahenkora II v. Ofe (Privy Council, 1957), 

id., p.90 et seq.; Ofori Atta II v. Minister of Local 

Government, 1958, id., pp.119-120. 

State v. Kusasi Chieftaincy Committee of Enquiry; 

Ex parte Mamprusi, id., p.122. See also, Sarpong v. Antwi 

(1971), 2, G.L.R. pp.378-381, at p.381. Republic v. Ada 

Traditional Council; Ex parte Nene Okunnor (1971)» 

I, G.L.R. 412; 

Republic v. Tekperbiawe Divisional Council; 

Ex parte Nene Korle II, (1972), 1, G.L.R. 199; 

Republic v. Chieftaincy Committee on Wiamoasehene Stool 

Affairs; 

Ex parte Oppong Kwame and Another (1972), 1, G.L.R. 60; 

Republic v. Boateng; Ex parte Adu-Gyamfi II (1972), 
1, G.L.R. 317· 
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6.12. The record of Association for the past fifteen years has 

highlighted a policy of co-operation and development. The 

Associated States have benefited from financial and technical aid 

from the Community through the media of grants and soft loans under 

the auspices of the European Development Fund and the European 

Investment Bank. 

The Conventions of Association during the course of the 

time under review, have developed into a comprehensive and effective 

set of instruments for a systematic organization of trade between 

the Community on one hand, and the Associated States on the other. 

The provisions of the Conventions in respect of reverse preferences 

or reciprocity have given rise to criticism from other 

industrialised countries which consider these provisions as inimical 

to their own interests. But it would appear that the provisions 

have not given rise to any added advantages enjoyed by the Member 

States of the Community as most of the Associated States have in 

fact not extended any reciprocal preferences to the Member States. 

Perhaps it would have been better if no reference had been made 

to this concept in the Conventions. 

6.13· As a result of the enlargement of the Community, a decision 

was taken, inter alia, that the Community must without detracting 

from the advantages enjoyed by countries with which it has special 

relations respond even more than in the past to the expectations of 

all the developing countries. With this in view, it attaches 

essential importance to the policy of association as confirmed in 

the Treaty of Accession. In conformity with the foregoing, the 

Commission extended invitations under provisions of Protocol 22 

annexed to the Treaty of Accession. The invitees included 

Commonwealth African, Caribbean and Pacific countries whose economic 

and trade patterns are similar to those of the Associated States 

under the Conventions of Yaounde, Arusha and Nigeria. Since the 



- 4-34- -

Conventions of Association and the Arusha Agreement were due to 

expire by 31 January, 1975» it became necessary that new Conventions 

be negotiated. Joint negotiations began in the Autumn of 1973 

between the Community on the one hand, and the ACP countries 

for a single Convention. 

An essential aspect of these negotiations is that the Parties 

are intent on producing a new agreement which takes cognisance of 

recent developments within the Community, the Associated States and 

"Associables". The eight principles introduced by the ACP States 

have contributed towards greater appreciation of the stand taken 

by the developing countries within the framework of trade agreements. 

It is evident that the Community on its part has approached the 

negotiations with an awareness that the new world economic order 

demands a radical deviation from previous policies. Thus, the 

problems of stabilisation or maximisation of the export earnings 

of the developing countries, the transfer of technology from the 

highly industrialised countries to the developing countries; 

liberalisation of the Common Agricultural Policy of the Community 

to allow for the blanket free entry of ACP products; greater 

participation for the Associated States in the implementation of 

EDF and EIB loan agreements in favour of the said States - all these 

have been thoroughly examined by the Parties with realism and 

mutual understanding. And there has emerged greater understanding 

in respect of reciprocity. With regard to the EDP, there is an 

agreement that loans or grants made available to the Associated 

States will not be linked with preferences granted in favour of 

the Community by the Associated State concerned. 

Finally, it should be emphasized that EDF and EIB 

facilities under a new Convention could be administered in a manner 

which would give the beneficiary Associated State concerned the 

opportunity to participate more effectively in the implementation 

thereof. National institutions such as local Central and 
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Investment Banks may be given supervisory functions with the 

added advantage of establishing liaison and contacts with the 

ED? and EIB. The objective of a new Convention should involve 

a maintenance of the principal characteristics of co-operation 

on a basis of mutual respect and international understanding. 

6.14. Our examination of the functions of the institutions of 

the Association has revealed that the Parties have implemented the 

provisions of the Convention in an atmosphere of absolute 

understanding. It is noteworthy that the Court of Arbitration 

which is the main judicial organ has not had occasion to pronounce 

on any matter arising from the implementation of the provisions 

of the Conventions of Association. To that extent, it may be 

reasonably inferred that the Institutions of the Association have 

functioned smoothly. Nevertheless, the opinion has been expressed 

that a judicial organ such as the Court of Arbitration should be 

more effective than hitherto has been the case. There is the 

need for greater use of the Court under a new Convention if a 

case-law of the Association could be envisaged as a possible 

parallel to the decided cases of the Court of Justice of the 

European Communities. 

The Association Council assisted by the Association 

Committee, has been the centre of gravity of the Association. 

The sole contentious issue - that of the admissibility of 

certain tropical fruits within Community market - was settled 

through the good offices of a joint nominee of the Associated 

States and the Member States. But from its records, we have 

been Impressed by the conciliatory procedures of the Council. 

It is again noteworthy that the co-ordinating Committees which 

have closely co-operated with the Association Council have given 

effect to the desire of each of the Parties to respect the 

autonomy of the other. As we have had occasion to observe, the 
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Association Council could be stripped of a few of its functions 

to make for greater specialisation and added efficiency. In 

this connection, it would perhaps be desirable to transfer the 

Council's quasi-Judicial functions to the regime of the Court 

of Arbitration. 

The Parliamentary Conference has had a tremendous impact 

on the Association. We have noted from the Community's reaction 

to the Sahel drought that the resolutions of the former have 

played a most effective role. The Parliamentary Conference has 

been criticised for a couple of reasons. For instance, the 

Parliamentary Conference has been regarded as a neo-colonialist 

institution designed to keep the Associated States tied to the 

apron-strings of the Member States. Furthermore, it has been held 

In certain quarters that measured against its achievements, the 

Parliamentary Conference has proved to be a mere talking-shop. 

These criticisms have been closely examined by the ACP States in 

course of their negotiations with the Community. 

It would be suggested that the Consultative Assembly which 

has taken the place of the Parliamentary Conference would perhaps 

give effect to the intentions of the High Contracting Parties if 

its composition were extended to other sectors. It would be a 

grand idea to include representatives of the professions within 

the Member States and the "Associated States". If we should be 

reminded that the functions of the "Association" under the 

provisions relating to financial and technical co-operation 

involve the provision and maintenance of medical services, 

educational programmes, infrastructurai and general development, 

the suggestion that professional bodies be admitted to the 

deliberations of the Parliamentary Conference could be appreciated. 

Trade union movements have been ignored in the past by 

international forums. The result is too apparent to be analysed 

here. If there should be understanding between the labour 
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movements and the employer's associations, it may perhaps be 

advisable to make provision for the above two groups to be 

represented at the level of the Consultative Assembly. In this 

way, Member States and "Associated States" need not be represented 

by Members of their Parliament for though there were Associated 

States and Member States during the pendency of an Association 

Convention there have not always been Parliaments in all 

Associated States during the life of the Convention of Association. 

Finally, it is submitted that the Joint institutions of 

the Lome Convention should be a means for creating the conditions 

for real and effective dialogue and consultation between the 

Community on the one hand, and the ACP States on the other. The 

effect of the foregoing is to clearly define the functions, powers 

and modus operandi of each Institution, thus precluding every 

possibility of ambiguity and overlapping. 

6.15· The powers of the Community with regard to Association 

Agreements under Articles І3І-ІЗ6 of the EEC Treaty are closely 

bound up with the special relations between the Member States and 

their overseas territories at the first instance. The Implementing 

Agreement was based on Articles 131-136· 

Although the preambles of the Conventions of Association 

recite the desire of the Community to associate the non-European 

States with the former, the provisions of the Conventions make no 

mention of the provision of the EEC Treaty under which the 

agreements were concluded. But a careful study of the provisions 

of the EEC Treaty lead us to the conclusion that as in the cases 

of the Arusha and Nigerian agreements wherein Article 238 of the 

EEC Treaty is expressly referred to, there is little doubt that 

the two Yaounde Conventions are accords which were intended to be 
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concluded under the said provision of the Treaty. Other articles 

which may form the basis for external relations of the Community 

may include Articles 113 and 3(k) of the EEC Treaty. 

6.16. Perhaps the most telling consequence of the Community 

system is the emergence of a legal order which is proving to be 

sufficiently individualised as to be identified as a system 

sui generis. This development stems from the peculiar characteristics 

of the institutions of the Community. When we turn to the 

Association,an entirely different picture emerges. First, there 

is no provision within the Convention of Association which endows 

the Association with characteristics similar to those of the 

Community. It perhaps bears stressing that the Court of 

Arbitration of the Association has not as yet contributed to the 

evolution of a case-law of the Association. Consequently, no 

exclusively individualised system of law has developed within the 

framework of the Convention of Association. 

A useful point of departure for appraising the prospects 

for a future evolution of an Association legal order is to consider 

the decisions of the Institutions of the Association and the 

interpretation of the provisions of the Convention as constituting 

the nucleus of such a system. The Court of Arbitration of an 

enlarged Association could begin by presenting interpretations of 

controversial provisions and thus lay the foundations of an 

"Association Law". 

6.17· Taken in conjunction with the Community as regards legal 

personality, the Association could be considered to be seriously 

let down by the provisions of the Convention. Though reference 

has been made to the legal status of the Co-ordinating Committee 

of the Association - related organ - none of the substantive 

Institutions of the Association has been expressly endowed with 

such status. The serious legal implications of this omission are 

not far to seek. In order to assess the status of the Association 
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on the international plane, we have in the preceding pages drawn 

heavily on the case-law of the International Court of Justice, 

to wit, the Reparations Case. Further, we have had to take into 

account, the functional characteristics of the Association" in order 

to decide whether in its present state, it could effectively 

function without being in possession of legal personality. 

There is little doubt that international institutions which 

function in similar circumstances as the Association have been 

held to be competent to carry on their functions as legal persons. 

The Association^' as we have noted, cannot carry out its functions 

without being in possession of a large measure of legal personality. 

Since this point appears to have escaped the framers of the 

Convention an express provision defining the legal status of a 

future Association may prove useful. 

6.18. All the Associated States are new members of the 

international community. Consequently, the concept of sovereignty 

represents an embodiment of confidence and security. The fear of 

losing the newly acquired status has driven some of the developing 

countries to shun the Community. This again has led a few others 

in the past to refer to the Association as a neo-colonialist 

conception. 

However solicitous they may be for the preservation of 

their sovereignty, new States must acquire rights and accept 

obligations in virtue of their being signatories to international 

agreements. In this, they give evidence of their maturity and 

ability to co-exist with other sovereign entities. The Associated 

States, by becoming members of joint institutions with the highly 

industrialised nations, have the opportunity to test their impact 

within the framework of an organ which is functionally different 

from other international organs. 
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The questions of sovereignty to which the Associated 

States particularly need to address themselves are practical issues -

ways and means. If these issues are understood within the context 

of providing solutions to prohlems posed, theories of sovereignty 

will easily accommodate and adapt themselves to the new relationship 

that is in the process of developing between former colonial powers 

of the one part, and their ex-colonies of the other part. 

6.19· No less important in drawing conclusions from projections 

and state of the 'Association is the subject of immunities and 

privileges of the Association Institutions and servants within 

the context of municipal law. It is evident from the provision 

for immunities and privileges that the Institutions and the servants 

of the 'Association"would be seriously handicapped in the discharge 

of their tasks were they to operate as ordinary legal entities 

without the said privileges and immunities. But the provision of 

a possible waiver of privileges seems to be a sheet anchor against 

abuse and misuse of these privileges. Under municipal law, 

therefore, the Institutions and servants of the 'Association would 

appear not to be absolutely inviolable in given situations. In 

spite of the sizeable advantages that may be enjoyed by an "Association" 

servant under the protection of his immunities and privileges, he 

may nevertheless consider it in his interest to invoke the 

jurisdiction of the municipal court of the Member State or 

Associated State within which he serves. 

In the event of an Institution of the Association or a 

servant thereof resorting to a waiver, the municipal courts would 

apply the rules of procedure peculiar to their systems. The 

Institution or servant cannot resile from an adverse decision. 

Where an Institution becomes a judgment debtor, considerations 

relating to execution - garnishee proceedings or seizure of 

"Association" property - may give rise to a possible invocation of 
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immunities and privileges. But since it is unlikely that the 

Association would ignore its obligations under a judgment and 

face the embarrassing consequence of sequestration of its assets, 

the problem posed would appear to be merely academic. 

6.20. Since we are agreed on the desirability of the evolution 

of an 'Association Law,' it is logical that we give consideration to 

the sources of principles which may give effect to the development 

of such a system. This aspect of our study demands an examination 

of distinctions between general principles of law recognised by 

the international community, general principles of law common to 

the municipal laws of the Member States, those general principles 

recognised by the Associated Spates' and finally, the general 

principles of law recognised by all the High Contracting Parties 

of the Association. 

With regard to the general principles of international law, 

we have had occasion to discuss in extenso, the principles of good 

faith, pacta aunt servanda, self preservation, the due process of 

law as evidenced by judicial proceedings, and res .judicata. It is 

to be emphasized that these principles are found in the municipal 

laws of the various States which constitute the international 

community. In this connection, it may be inferred that the principles 

outlined are generally not at variance with the internal laws of 

a representative section of the international community. 

Consequently, it has become outmoded to describe the international 

legal principles as those recognised by civilised nations only. 

For obvious reasons, the principles of law common to the 

municipal laws of the "Associated States" and "Associables" have not 

been sufficiently identified and brought to the attention of legal 

scientists. In the event, it has not been realised that in 

substance, the legal principles of the developing States and the 
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Third World are not at variance with those of the Member States 

of the Community. In our quest for an Association"Legal order, 

sufficiently individualised and common to the municipal laws of 

the High Contracting Parties, we cannot ignore the traditional 

and modern systems of the "Associated States" and "Assooiables". 

6.21. Community Law is derived in part from the case-law of the 

Court of Justice, the interpretation of the Treaties of the 

Communities and the acts and decisions of the Institutions of the 

Community. Though the Court of Justice has considered the general 

principles of international law in determining certain issues which 

came before it, it would be wrong to conclude that international law 

is coterminous with Community Law. Another characteristic of the 

law-making functions of the Court of Justice is that it is 

incompetent to disturb or give effect to the municipal laws within 

the Member States not withstanding the "supra-nationality" of the 

Community. The legal principles which are developing within the 

Community are substantially in common with the national laws of 

the Member States. In developing the case-law of the Community, 

the Court of Justice has identified the principles of good faith, 

legal certainty and legal responsibility. Others include the 

principles of the proportionality of administrative acts and 

détournement de pouvoir. Some of these have also been discussed 

as principles recognised in international law. 

In considering the possibility of the evolution of 

principles recognised by the Member States and Associated States, 

it may be advisable to draw on the experience of the Community. 

Although the Court of Arbitration has not had occasion to pronounce 

either on the interpretation of a provision of the Convention or 

a decision of any other Institution of the Association, decisions 

of the Association Council in respect of certain matters coming 
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before it, e.g. the concept of originating products, may very 

well constitute a foundation of a legal order sui generis. 

Furthermore, criteria applied by the Court of Justice in 

interpreting or complementing provisions of the EEC Treaty which 

are similar to certain provisions of the Convention of Association 

may be of persuasive following in the latter should there be an 

issue coming before an Institution of the Association, notably, 

the Court of Arbitration and the Association Council. 

6.22. In course of the negotiations between the enlarged 

Community and the ACP States, it became evident that the equality 

of the Partners was of paramount interest to all the States 

represented. But the homogeneity which characterised the earlier 

14 Conventions, may in future yield to a more broadly-based 

composition in virtue of the enlargement of the membership of 

the Associated States. 

The Joint Institutions of the Association Convention 

have opened the doors for a concrétisation of social and economic 

relationship between the Community on the one hand, and the 

'Associated States" on the other. It also constitutes a pragmatic 

approach to the solution of common problems which inhibit 

development and progress in the Member States and the 'Associated 

States'! 

On the international plane, the "Association" offers the 

opportunity for those States which are producers of comparable 

primary and or secondary goods to come together in a spirit of 

solidarity, albeit, maintaining their rights and obligations 

under other international commitments of similar import. The 
4 

foregoing refers particularly to UNCTAD where the Associated 

States are under an obligation to maintain their solidarity with 

the Group of 77. 

14. See, A. Gerard, "L'Association avec les РТОЬ. et les 
EAMA" in "L'Association à la Communauté économique 
Européenne, pp.196-197· 
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The Conventions of Association have clearly identified two 

categories of High Contracting Parties - the Member States ЯТУІ 

Associated States'! Prom the historical sketch of the Association in 

Chapter I of this study, it is obvious that the concept of 

Association derives from a compromise - between full membership and 

non-membership of the Community. The term "Association" has been 

extended to relationship between the Community and other economic 

or political entities. Ле have noted from the preceding pages that 

whereas one category of Association, notably, the agreements with 

Greece and Turkey, will eventually ripen into full membership upon 

the fulfilment of certain conditions, the association with the 

non-European States is not intended to lead to full membership of 

the Community. To the latter category belong the Conventions of 

Association, the Arusha and the Nigerian Conventions. It is logical 

to infer from this argument that all things being equal, the future 

Convention with the ACP States is not intended to create a 

relationship other than what was envisaged by the Community vis-a-vis 

the non-European States and those European States which do not seek 

membership of the Community. Association agreements such as those 

with Austria and Sweden which, although "European", do not seem 

to be earmarked for full membership in the near future. 

Having regard to the foregoing, it will be submitted that the 

word "Association" does not appear to give effect to the kind of 

relationship that the Parties wish to create. The word "co-operation" 

has been applied in the Conventions to the accord in respect of 

financial and technical issues. As the relationship between Europe 

and the ACP States developes towards functional complexity, we may 

expect such relationship to touch a multiplicity of spheres which 

stem from, and depend upon "co-operation" rather than "association". 

The preambular provision? of the Conventions of Association have 

emphasized the complementarity of the productive efforts of the 

Member States and States which are for the time being, primary 

producers. The concept of the international division of labour 

has been accepted by the Partners as the new philosophy which 
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States and the developing countries. In such an environment, 

we are impelled to conclude that the Lomé Convention should 

have been conveniently designated as the "Convention of 

Co-operation". 

6.23. In this study, we have identified some of the dynamics -

legal, social, economic and political - which characterise the 

relationship between Europe and Third World States. It has been 

shown that the joint conscience of the Member States and the 

ACP States should be the indicator wherewith to determine 

the general principles of law that may contribute to the shaping 

of a legal system common to the High Contracting Parties. 

In the wide sense of convictions and thoughtways held 

in common amongst the Member States and the ACP States, the 

principles of law and morality are mutually complementary. 

The norms and criteria of international personality, sovereignty 

and general principles on which we have spent a great deal of 

time may now be consigned to the active attention and interest 

of students of future Conventions. It may, as it were, provide 

jurisprudents with new pastures in which to browse. In the 

process, if these new pastures should turn out to be greener and 

richer than those familiar to us under the previous Conventions, 

we should feel satisfied that the time and energy of the founding 

fathers of the Association have been profitably invested. The 

Member States and ACP States under a new Convention must 

depend in the last analysis upon their own ability to ruminate, 

digest and transform what they have digested into a living 

vision and energy. 



% % 

% 
% % 

A P P E N D I X 

% 
% 
% 
% 
% % 
% % 
% % 

% SYNOPTIC INFORMATION ON THE AFRICAN, % 
% % 

% CARIBBEAN AND PACIFIO (ACP) STATES % 
% % 

% WHICH TOOK PART IN THE NEGOTIATIONS % 
% % 

% LEADING TO THE SIGNING OF THE % 
% % 

% ACP-EEC CONVENTION OF LOME % 
г ί 

JULY 1 9 7 3 - FEBRUARY 1 9 7 5 
% 
% 
% 

frMdfâSfâ 



ΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦ 
$ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
φ AFRICAN STATES φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
Φ Φ 
•ΦβΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦΦ·· 



446 -

B O I S W_A H .A 

OUTLINE 

The land-locked Republic of Botswana gained its 

independence from Great Britain on 30 September, 1966. Formerly 

one of the British High Commission Territories, Botswana has 

several hundred miles of common frontier with the Republic of 

South Africa. The country consists of eight main ethnic groups 

of which the Bamangwato are predominant. 

Botswana emerged from its Protectorate status and adopted 

a Republican system of Constitution within the Commonwealth. An 

elected President with executive functions is Head of State. 

The Cabinet consists of seven elected Ministers, one of whom acts 

as Vice-President. The Head of State also presides over the 

Cabinet. 

The National Assembly of Botswana has legislative 

functions along the Westminster model and comprises thirty-one 

elected members. There are four other members who are specially 

elected. The Attorney-General is an х-officio member of the 

National Assembly with no voting rights. 

The Constitution also provides for a House of Chiefs 

which is filled by the elected representatives of the eight 

principal ethnic groups. Four other Chiefs of subordinate rank 

are aLso elected to the House. The functions of the House of 

Chiefs are similar to those of the British House of Lords. This 

traditional institution plays the vital role of advising the 

Government on administrative matters, more particularly, the 
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traditional set-up of the Republic. The National Assembly 

nay not promulgate any legislation relating to one or more of 

the ethnic groups without referring the Bill to the House of 

Chiefs for its consideration. 

Area and Population 

Area: Botswana has an area of 222,000 sq. miles 

or 517,000 kilometres, approximately. 

Population: The population was 650,000 according to the 

1970 estimates and the average annual growth 

rate (196O-197O) was 3%. The 1973 estimates 

were 651,000. 

ECONOMI 

Agriculture: 

The economy is predominantly agricultural. Cattle, meat 

and meat products accounted for 85% of Botswana's exports 

as of 1966. But since Independence, a variety of projects 

have been undertaken and diversification of the economy is 

currently in progress. 

Mineral Resources: 

Diamonds, copper and nickel are being exploited. 

GUP2; 

The Gross National Product in 1970 was 70 million units of 

account and the GNP per capita was 110; the real GNP was 

4.4%, and the real GNP per capita, 1.4%. 

1. Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

2. Ibid. 
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B_u_E_ujL5_i 

OUTLINE 

Burundi саше under German colonial administration (1892) 

after the Scramble until the end of World War I when it became 

part of t±i Mandated Territory of Bwanda-Urundi under Belgian 

administration. It subsequently became a Trusteeship. 

When it attained its Independence on 1 July, 1962 

Burundi became a Constitutional Monarchy. The first Constitution 

was short-lived. In June, 1963 Pierre Ngendandumwe, Burundi's 

first Prime Minister, was assassinated. Albin Nyamoya who 

succeeded Ngendandumwe suffered the same fate in January, 1965· 

The Hutu uprisings and the ruthless suppression of a coup attempt 

in October, 1965 triggered off a chain of events. 

On 8 July, 1966 Prince Charles Ndizeye deposed his father 

Mwami Mwambutsa and became lfwami Ntare 7. This was followed by 

the appointment on 11 July, 1966 of Captain Michel Micombero as 

Prime Minister. Four months later, i.e. on 29 November, 1966 

Micombero deposed Mwami Ntare V and became Burundi's first 

President. A Revolutionary Committee has since assisted the 

President in administering the country. 

Area and Population 

Area: The area of Burundi is 10,700 sq. miles or 

27,800 sq. kilometres, approximately. 

ζ 

Population: The population according to 197Cr estimates 

was 3*5 million and the average annual growth 

rate (1960-1970), 2%. The 1973 estimates 

were 3.4-7 million. 

ECONOMY 

Agriculture : 

A predominantly agricultural economy with cotton and coffee 

as the main exports. Burundi is one of the world's poorest 25· 
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The Grose National Product i n 1970 was 210 m i l l i o n 

u n i t s of account. The GMP per c a p i t a was 60; the 

r e a l GNP was 2.8% and the r e a l GUP per cap i ta , .6%. 

Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, Ш / 5 5 7 / 7 3 - Е. 
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C A M E R O O N 

OUTLINE 

The Е pubiiс of Cameroon (Capital: Taounde) was prior 

to independence administered as two Trusteeships - by France 

and Great Britain. The two Territories became the Federal 

Republic of Cameroon as constituted on Independence Day, 

1 January, 1960. The Republican Constitution has undergone 

a few changes since independence and in June, 1972 the unitary 

State was adopted in place of the earlier Federal Constitution. 

Area and Population 

Area; The area of Cameroon is 183,000 sq. miles 

or 476,000 sq. kilometres, approximately. 

л 
Population; The 1970 figure was 5·β million and the 

average annual growth rate, 2.1% (1960-1970). 

The 1973 estimates were 6.15 million. 

ECONOMY 

Agriculture : 

Cocoa, coffee, cotton and bananas are produced for export. 

Animal husbandry is being encouraged. 

Bauxite «тіД gold are important exports. Cheap power is 

produced by the Edea Hydro-Electric Scheme. Light 

industries are being established for producing import 

substitutes. 

GEE'S; 

The Gross National Product according to the 1970 market 

p r i c e s were 1,050 m i l l i o n u n i t s of account and the GNP 

per cap i ta, 1 0 u n i t s of account . The rea l GNP was 5 · 9 # 
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and the real GHP per capita, 3.8#. 

Source ; Tropical Africa - Socio-Economie 

Indicators published by the Commission 

of the European Communities, VIII/557/73-Í7E. 

5. Ibid. 
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OUTLINE 

The land-loeked Republic of Central Africa became an 

Independent sovereign State within the Trench Community on 

12 August, 1960. A Republican Constitution was adopted with 

an executive President. In 1962, the new Republic officially 

declared the single-party State as part of its Constitution. 

On 1 January, 1966 General Вока а successfully staged a coup 

d'etat and became President of the Republic. Subsequently, 

Bokasa took his country into a Union with Chad and Zaire on 

9 February, 1968. The Union was short-lived and Central Africa 

left it in December, 1966. 

Area and Population 

Area; The area of the country is 233,000 sq. miles 

or 617,000 sq. kilometres, approximately. 

Population; The population figures for 1970 were 1.6. million 

and the average annual rate of growth (1960-1970), 

2.1%. The estimated figure for 1973 was 

1.63 million. 

ECONOMI 

Central African Republic is one of the world's poorest 25* 

Its agricultural products are cotton, groundnuts and coffee which 

account for about 85% of its exports. Diamonds and uranium occur 

though the former is, as of now, very poorly organised. 

GNP
7
; 

The Gross National Product by 1970 market prices was 

220 million units of account and the GNP per capita, 

11-0 units of account. The real GNP was 2.8% and the 

real GNP per capita, .7%· 

6. Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73/F/E. 

7. Ibid. 
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C H A D 

OUTLINE 

Chad became an independent Republic within the French 

Community on 10 August, 1960. The Territory had been part of 

what was known as Trench Equitorial Africa since the turn of the 

century. The single-party system was declared in January, 1962. 

An executive President rules the country. President Tombalbaye 

who had been Head of State since Chad's independence was ousted 

as a result of a bloody coup d'etat in April, 1975· 

Area and Population; 

Area: Chad has an area of 4-95,000 sq. miles or 

1,284,000 sq. kilometres. 

Population: The population of the country according to 
a 

the 1970 estimates was 3.7 million and the 

average annual growth rate (1960-1970), 2.3%. 

The estimated figure for 1973 was 3.7 million. 

ECONOMT 

Agriculture: 

Cotton and livestock account for 80% and 15% respectively 

of the exporta of the country. 

GNP
9
: 

The Gross National Product in 1970 was 300 million units 

of account and the GNP per capita, 80 units of account. 

The real GNP was 2.2% and the GNP per capita, -.1%. 

8. Source: Tropical Africa - Socio-Economiс Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

9. Ibid. 
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C_0_N_G_0 

OUTLINE. 

Congo was until 15 August, 1960 the Territory known as 

the French Congo. Earliest contacts with the French date back 

to 1880 when the territory was explored by de Brazza whose паше 

accounts for the Capital City, Brazzaville. Congo has experienced 

a rather turbulent succession of events since its attainment of 

independence culminating in a coup d'etat on 5 August, 1966. 

After a second abortive coup d'etat on 23rd March, 1970 the 

Republic has been relatively stable. President Ngouabi rules the 

country with the assistance of a Cabinet drawn from the Army and 

Marxist supporters. 

Area and Population 

Area: Congo has an area of 135,000 sq. miles or 

34-2,000 sq. kilometres. 

10 
Population; The population figure for 1970 was 1 million 

and the average annual rate of growth (1960-1970) 

was 1.7%· The estimated figure for 1973 was 

1.06 million. 

ECONOMY 

Agriculture: 

Timber, groundnuts and sugar cane, are produced for export. 

Міпртяія; 

Congo's mineral resources include copper and t i n . 

GNP11: 

The Gross National Product for 1970 was 270 million units 

of account and the GNP per capita, 270. The real GNP was 

6.3% and the real GNP per capita, 4.6%. 

10. Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, 7III/557/73-P/E. 

11. Ibid. 
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D A H O M E Y 

OUTLIHE 

French influence In Dahomey began around 1878. When 

independence was achieved on 1 August, 1960, Dahomey chose to 

remain outside the French Community. Though French culture is 

very much in evidence, the Dahomians have preserved the 

traditions of the well-organised Kingdom of Abomey together 

with the village confederations ruled by Chiefs as obtains in 

the Ashanti Region of Ghana and Uganda prior to the elimination 

of the Eabaka of Buganda. The Constitution of Dahomey was based 

on the French idea of Republicaniam. Dahomey has had more 

coups d'etat than any other independent African State. At a 

time that stability seemed to have been obtained, the country 

experienced its fifth military intervention on 26 October, 1972 

when Major Eerekou took over power and subsequently became 

President of one of West Africa's poorest countries. 

Area and Population 

Area: Dahomey has an area of 44,000 sq. miles 

or 122,000 sq. kilometres. 

12 

Population; Population figures for 1970 axe 2.5 million 

and the average annual growth rate for the 

period 1960-1970 was 2.7%. The estimated 

figure for 1973 was 2.7 million. 

ECONOMY 

Dahomey maintains a predominantly agricultural economy. 

Main exports are: cotton, palm produce and groundnuts. 

GNP1?: 

The Gross National Product according to 1970 market prices 

was 240 million aai the GNP per capita, 90 units of account. 
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The real GNP wae 3.5% and the real GNP per capita, .3%. 

Dahomey is one of the world's twenty-five poorest countries. 

12. Source ; Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

13. Ibid. 
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E_T_H_I_g_P_I_A 

OUTLINE 

Ethiopia is perhaps Africa's oldest sovereign State. 

Its civilization dates back to 3,000 years and the Royal Family 

claimed to be directly linked to the Queen of Sheba. Hence the 

"Lion of Judah". Until February 1974·» the personal rule of 

Emperor Halle Selassie had been unchallenged. And the country 

remained unaffected by the vind of change that had been blowing 

over the Continent of Africa. As a result of a coup d'etat and 

the final overthrow of Halle Selassie during the summer of 1974» 

it may well be that the days of absolute monarchy in Ethiopia 

are over. 

Area and Population 

Area; The area of the country is 395»000 sq. miles 

or 1,020,000 sq. kilometres. 

ль. 
Population: The 1970 figure was 25 million and the 

average annual rate of growth (1960-1970) was 

2.1J6. The 197З estimated figure was 

ECONOMI 

Ethiopia is predominantly agricultural with coffee, barley 

and wheat as main exports. 

14 
GNP

 J: The Gross National Product according to the 1970 market 

prices was 1,880 million units of account and the GNP 

per capita, 80 units of account. The real GNP was 5?6 

and the real GNP per capita, 2.9%* 

14. Source ; Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, 7III/557/73-F/E· 

15. Ibid. 
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G_A_B_0_N 

OUTLIKE 

Gabon's earliest contacts with the French date back to 

184-9 and the territory remained a French Colony until the 

attainment of independence on 17 August, 1960. Ipart from 

minor disturbances of 1964 when French paratroops intervened, 

Gabon's Republican Constitution has remained undisturbed. 

There is an executive President who is the centre of gravity. 

Area and Population 

Area; The area of Gabon is 103,000 sq. miles 

or 267,000 eg. kilometres. 

1fi 
Population: The population in 1970 was 500,000 and 

the average annual rate of growth (1960-1970), 

1.2%. The estimates for 1973 were 978,000. 

ECONOMI 

Gabon is a potentially rich country with large deposits 

of a variety of minerals. Agricultural products - timber 

and bananas. 

Minerals: 

Petroleum products, manganese and gold are important exports. 

17 
GUP ': The Gross National Product according to 1970 market prices 

was З Ю million units of account and the GNP per capita, 

630, the highest in Tropical Africa. The real GNP was 6.1% 

and the real GNP per capita, 4.9%· 

16. Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, 7III/557/73-F/E. 

17. Ibid. 
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G_A_U_B_I_A 

OUTLINE 

Gambia was one of the four Brit-ish sister colonies on the 

West Coast. When it became independent on 18 February, 1965 

Gambia adopted a Constitution based on parliamentary democracy. 

The Head of State was the British Monarch whose resident 

representative was the Governor-General. On 24 April, 1970 the 

Republican Constitution was adopted with provision for a President 

and Vice-President. Gambia is a single-party State and is known 

to have enjoyed greater stability than any other West African 

State since independence. Sir Dauda Jawara is President. 

Area and Population 

Area: Gambia has an area of 4,100 sq. miles or 

10,600 sq. kilometres. 

1β 
Population: Population figures for 1970 were 350,000 

and the average annual growth rate (1960-1970), 

2%. The estimated figure for 1973 was 400,000. 

ECONOMY 

Gambia depends predominantly on its agricultural economy, 

groundnuts being the main export. Tourism is being 

developed and may soon rank as the country's second foreign 

exchange earner. 

GUP
19
: 

The Gross National Product in 1970 was 40 million units of 

account or 110 units per capita; the real GNP was 3·1% and 

the real GNP per capita, 1.1%. 

18. Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, ІІІ/557/73-іУЕ. 

19. Ibid. 
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G_H_A_N_A 

OUTLINE 

Ghana has had centuries of contact with the Cathaginlans 

and Europeans - Portuguese, Dutch, Danes and the British. The 

British consolidated their position by the end of the 19th century 

after involving themselves in a series of wars with the Ashantis 

of the hinterland. Ghana was the first black African State to 

gain its Independence from a European power and served as an 

inspiration for other dependent territories. 

On the attainment of independence on 6 March, 1957 Ghana 

adopted the Monarchical and Parliamentary system with heavy 

Westminster overtones. On 1 July, 1960 the Republican 

Constitution was adopted with Dr. Kwame Nkrumah as first 

executive President. (ІЬяпя experienced its first coup d'etat 

on 24· February, 1966 when Dr. Nkrumah's administration was 

overthrown. Civilian administration returned after General 

Elections in August, 1969 and the promulgation of the Second 

Republic with Sir Edward Atufo—Addо as non-executive President. 

Prime Minister Kofi Busia and his Progress Party 

Government were overthrown by the Armed Forces under the 

leadership of Col. I.K. Acheampong on 13 January, 1972. The 

country has since been administered by the National Redemption 

Council with Col. I.K. Acheampong as Head of State. 

Area and Population 

Area: The area of the country is 92,100 sq. miles 

or 239,000 sq. kilometres. 

20 Population: Ghana's population according to the 1970 

census was 9 m i l l i o n and the average ялттяі 

growth r a t e (1960-1970) put at 2Л%. 



- 461 -

ECONOMY 

Agriculture ; 

Ghana has a predominantly agricultural economy. Main 

products are cocoa, timber, copra for export and oil 

palm products, rice and root crops for local consumption. 

Minerals : 

Ghana i s r i c h i n minerals - gold , diamonds, manganese 

and bauxite are important exports . 

Other Exports: 

H y d r o - e l e c t r i c i t y i s exported to neighbouring Togo and 

Dahomey. 

Tnri us t r i e s : 

Light Industr ies are being developed: t e x t i l e s , 

processed timber and aluminium products are very 

much i n ev idence . 

21 GNP : The Gross National Product according to the preva i l ing 

market p r i c e s i n 1970 was 2,640 m i l l i o n un i t s of account 

and the GNP per c a p i t a , 300 u n i t s of account ; the r e a l 

GNP was 2.2% and r e a l GNP per capi ta was -.2%. 

20. Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VHI /557 /73 -F /E . 

21 . I b i d . 
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G U I _N E A 

OUTLINE 

Guinea became an Independent Republic after it voted 

"no" to the famous de Gaulle referendum of 28 September, 1958. 

The Ghana-Guinea-Uall Union was promulgated In 1959 but this 

was short-lived. On 2 March, 1966 Or. Hkrumah, the ousted 

President of Ghana, became Co-President of Guinea and remained 

so until his death in April, 1972. Guinea is a single-party 

State ruled by executive President Sekou Toure. 

Area and Population 

Area: 

Population: 

The area of the country is 97,000 sq. miles 

or 245,857 sq. kilometres. 

22 The estimated population in 1970 was 

3.9 million and the average annual growth 

rate (196O-I97O), 2.25é. The 1973 estimates 

were 4.1 million. 

ECONOMY 

Agriculture : 

Minerals : 

ЖР
2
!: 

Coffee, pineapples, bananas, palm produce and 

groundnuts are produced for export. 

Guinea has rich deposits of bauxite and iron 

ore. Diamonds are also won on a modest scale. 

The Gross National Product in 1970 was 460 

million units of account and the GNP per 

capita, 120 units of account; the real GNP was 

5.3% and the real GNP per capita, 3.1#. 

22. Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VHI/557/73-F/E. 

23. Ibid. 
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IV0RY_Ç0AST 

OUTLINE 

Ivory Coast obtained its independence from Trance on 

6 August, 1960 after a period of colonial rule dating back 

to about 1893· John Hatch has made the point that at the 

Brazzaville Conference of 1944 attended by French officials, 

the objectives of French policy concerning her African colonies 

were laid down in the following terms: that "the alms of the 

work of civilization accomplished by France in its colonies 

exclude all idea of autonomy, all possibility of evolution 

outside the French bloc of the Empire, the eventual establishment, 

24 even in the distant future of self-governance is to be dismissed." 

Like all other Francophone African countries, Ivory Coast 

achieved independence at a time that French colonial policy was 

no longer tenable in the face of the changes that had taken place 

in neighbouring territories. Though Ivory Coast remains French 

in outlook, it has a Constitution based on the one-party State. 

Ivorian version of Presidentialism, however, is very much 

Gaullist in form and style. 

Area and Population 

Area; The country has an area of 124,550 sq. miles 

or 322,500 sq. kilometres. 

ρ«; 
Population: The population in 1970

 J
 was 5·1 million and 

the average annual rate of growth (1960-1970), 

3%. The estimated figure for 1973 was 

5.5 million. 

ECONOMY 

Ivory Coast has maintained a most buoyant economy since 

independence. Light industries have been set up in and around 

the Ivorian capital and tourism receives great attention. 
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Agriculture i s e x t e n s i v e l y d i v e r s i f i e d and exports include 

cocoa, co f fee , timber, palm produce, pineapples, bananas 

and cot ton. 

GNP̂  ; The Gross National Product according to 1970 

market p r i c e s was 1,520 m i l l i o n un i t s of 

account and the GBF per cap i ta , 300. The r e a l 

GKP was 7.5% and the r e a l GHP per cap i ta, 4 . 5 # . 

24 . See John Hatch: "A History of Post-War Africa 

(1965) , Ρ-37. 

25· Source ; Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

26. Ibid. 
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K_E_N_T_A 

OUTLINE 

The earliest contacts between Kenya and Britain were in 

or about 1887 as part of the great Scramble. The territory was 

declared a Protectorate in 1895 and remained a British colony 

until the achievement of independence in December, 1963· Like 

its East African neighbours, at independence, Kenya opted for a 

Constitution modelled after the British pattern. The Queen was 

its Head of State and the Cabinet system, party politics and 

the concept of opposition were all adopted at independence. 

On 10 November, 1964· the Leader of Kenya's opposition 

party (KADU) announced a voluntary dissolution of his party and 

Kenya became a one-party State thereafter. On 12 December, 1964 

the Constitution was amended and Republicanism adopted. Jomo 

Kenyatta became the first President of a country which has been 

remarkable for stability since independence. 

Area япД Population 

Area; The area of the country is 225,000 sq. miles 

or 580,000 sq. kilometres. 

Population: Kenya's population in 1970 ' was 11.2 million 

with an average annual growth rate (1960-1970) 

of 2.8%. The estimated population figure for 

1973 was 12.1 million. 

ECONOMY 

The economy of Kenya is predominantly 

agricultural. Coffee, tea, variety of fresh 

fruits, vegetables, sisal, meat and cotton 

are produced for export. 

Petroleum products, kaolin, gold, silver and 

copper are also in evidence. 

Kenya's highest single foreign exchange 

earning is derived from tourism. 

Agriculture: 

Minerals : 

Tourism: 
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There are light industries in and around Nairobi. 

JUP^ ; The Gross National Product as of 1970 was 1,680 

million units of account and the GNP per capita, 

150 units of account; the real GNP was 6.7% and 

the real GNP per capita, 3.9%. 

27· Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

28. Ibid. 
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L_E_S_0_T_H_0 

OUTLINE 

Formerly the British High Commission Territory of 

Basutoland, Lesotho is landlocked and surrounded by South African 

territory. On the attainment of independence on 4· October, 1966 

the new State adopted the Monarchical system of Constitution with 

Paramount Chief otherwise known as King Moshoeshoe as Head of 

State. The Constitution provided for a Cabinet, National 

Assembly and a Senate consisting of twenty-two principal chiefs 

and other citizens of good standing. Chief Leabua Jonathan, 

the Prime Minister, remains firmly in his saddle after the 

events following the 1970 General Elections which nearly ousted 

him. 

Area and Population 

Area: Lesotho has an area of 11,716 sq. miles 

or 30,000 sq. kilometres. 

Population: The population in 1970 ° was 900,000 and the 

average annual growth rate (1960-1970), Λ.7%· 

The estimates for 1973 were 1,040,000. 

ECONOMY 

Agriculture: 

Minerals : 

GNP
50
: 

The main agricultural industry is animal husbandry. 

Mohair, wool and meat are important exports. 

Diamonds are currently won on a modest scale but 

there are hopes for stepping up exports. It is 

noteworthy that Lesotho depends on South Africa 

for the bulk of its consumer goods. 

The Gross National Product in 1970 was Θ0 million 

units of account and the GNP per capita, 90; the 

real GNP was 2% and the real GNP per capita, .3%· 

29. Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

30. Ibid. 
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L_I_B_E_E_I_A 

OUTLINE 

Liberia is the oldest Republic in Africa. The country was 

originally settled by liberated slaves from U.S.A. as early as 

1822 and became an independent Republic on 26 July, 1847· The 

Constitution of Liberia is perhaps on all fours with that of the 

U.S.A. as far as Presidentialism goes. There is a bicameral system 

of legislature, an Executive and Judiciary modelled after the U.S.A. 

pattern. Executive power is supremely vested in the President. 

Unlike the U.S.A., one party - the True Whig Party - has dominated 

the political scene without any real challenge. 

Area and Population 

Area; The area of the country is 391000 sq. miles 

or 101,000 sq. kilometres. 

Population; The population as of 1970* was 1.5 million 

and the average annual growth rate (1960-1970), 

3%. The 1973 estimates were 1.6 million. 

ECONOMY 

L i b e r i a ' s e x p o r t s i n c l u d e r u b b e r , coffee and 

i r o n o r e . 

The Gross N a t i o n a l Product a c c o r d i n g t o 1970 

market p r i c e s , was 370 m i l l i o n and t h e GNP 

p e r c a p i t a , 240 u n i t s of a c c o u n t . The r e a l 

GNP was 3·99έ and t h e r e a l GNP per o a p i t a , .9%· 

3 1 . Source : T r o p i c a l Af r ica - Socio-Economic I n d i c a t o r s 

p u b l i s h e d by t h e Commission of t h e European 

Communities, VIII/557/73-I7E. 

GNP 5 2 ; 

32 . I b i d . 



469 

MADAGASCAR 

OUTLINE 

Madagascar is the world's fifth largest island. The 

Malgaches as the islanders are known, are a mixture of Polynesian, 

Malay and African descents. The fact that they are islanders, 

gives the Malagaches a geographic entity and they rightly claim 

that they are not Africans. The desire of the Malagaches to 

bring French rule to an end was induced, not simply by "negative 

xenophobia", but by a desire to provide their island nation with 

the real powers of sovereignty. 

Madagascar became an independent Republic on 14 October, 

1961 with President Tsiranana as Head of State. Riots brought 

Tsiranana's administration to an end on 13 May, 1972 with the 

President handing over power to General Ramananteoa on 

1Θ May, 1972. By a referendum of 12 October, 1972 General 

Ramanantsoa was given full executive powers by the populace, over 

90% of whom approved of his leadership. General Ramananteoa was 

assassinated in February, 1975· 

Area and Population 

Area; Madagascar has an area of 228,000 sq. miles 

or 587,04-1 sq. kilometres. 

Population; The island's population in 1970 was 6.7 million 

with the average annual growth rate (1960-1970) 

at 2.39έ. The 1973 estimates were 7,248,000. 

ECOHOMI 

Agriculture ; Coffee, vanilla, bananas, cloves, rice, meat 

and meat products are important exports. 

Minerals ; Madagascar is the world's largest producer 

of graphite. Bauxite and chromium are also 

produced for export. 
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îNp£_: The Gross National Product according to 1970 

market prices was 970 million units of account 

я ТУ! the GNP per capita at that date was 140 

units of account. The real GKP was 3·β% and 

real GNP per capita, 1.5%. 

33· Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

34. Ibid. 
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M A L A W I 

OUTLINE 

Malawi was known as Nyasaland prior to independence and 

was part of the British Central African Protectorate dating back 

to 1891· Independence was achieved on 6 July, 1964. Malawi 

is a single-party State with a Republican Constitution and an 

executive President (Dr. Kamuzu Banda). 

Area and Population 

Area: 

Population: 

Malawi has an area of 4-5»750 sq. miles. 

In 1970 , the population of the country-

was estimated at 4.6 million and the average 

annual growth rate (1960-1970) was 3·3%· 

The estimates for 1973 were 5·05 million. 

Agriculture : 

GNP' 
56. 

ECONOMY 

The economy of the country is predominantly 

agricultural. Tobacco, tea, cotton and 

groundnuts are important exports. Rice and 

maize are being developed. 

The Gross National Product as at 1970 was 

330 million and the GNP per capita, 70 units 

of account. The real GNP was 4.7% and the 

real GNP per capita, 1Λ%. Malawi is one 

of the world's poorest twenty-five countries. 

35· Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

36. Ibid. 
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M_A_L_I 

OUTLINE 

Known as French. Soudan during the colonial era, Mali 

became an independent sovereign State on 20 June, 1960. The 

Federation of Senegal and Soudan - known as the Mali Federation -

had come to an immediate end a year before full independence. 

Mali joined Ghana and Guinea in another Union on 21 July, 1961. 

This Union known as the Union of African States, like the Mali 

Federation, was short-lived. 

Mali retained a strong Republican Constitution with 

Modibo Keita as President. On 17 June, 1968 the President 

dissolved the National Assembly and assumed full control of the 

country. This was followed by a military take-over on 19 November, 

1968 with Moussa Traore as Head of State. 

Area and Population 

Area; The area of the country is 465,000 sq. miles. 

Population; The 1970*' population figure was 5 million and 

the average annual growth rate (1960-1970), 2.5%. 

The 1973 estimates were 5·5 million. 

ECONOMY 

Mali i s predominantly an a g r i c u l t u r a l country. 

Fishing i s done on a large sca l e i n r i v e r s and l a k e s . 

Exports include sorghum, groundnuts, co t ton , c a t t l e 

on the hoof and f i s h . 

GNp£_: The Gross National Product according to 1970 

market pr i ce s was 320 m i l l i o n and the GNP per 

c a p i t a , 70 un i t s of account. The rea l GNP was 

6.5% and the GNP per cap i ta , H%. Mali i s one 

of the world's poorest twenty - f ive . 

37· Source ; Tropical Africa - Socio-Economiс Indicators 

published by the Commission of the European 

Communities, ИІ/557/73-У/Е. 

38. Ib id . 
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M_A_U_R_I_T_A_N_I_A 

OUTLIKE 

Before her attainment of independence on 20 May, 1961 

Mauritania was led by Chief Ould Daddah who remained aloof from 

the nationalist ambitions of other ex-French colonies. The 

Mauritanians had no desire to come under Negro rule and preferred 

to rely on the French administration. Furthermore, Mauritania 

had to stake a claim to national existence against the ambitions 

of its northern neighbours, notably, Morocco, When independence 

was achieved, Mauritaniana adopted the Republican Constitution 

with an executive President. 

Area and Population 

Area: 

Population: 

Agriculture; 

Minerals : 

GNP 
АО. 

The area of Mauritania is 419,000 sq. miles 

or 1,085,805 sq. kilometres. 

ω 
As at 1970^

?
 the population of the country was 

1.1 million and the average annual growth rate, 

2.2%. The 1973 estimates were 1.26 million. 

ECONOMY 

Traditional farming and nomadic livestock 

raising are the main agricultural activities 

in addition to fishing. 

Iron ore and copper account for about 85$ of 

Mauritania's exports. 

The Gross National Product for 1970 was 170 

million units of account and the GNP per 

capita, 150 units of account; the real GNP 

was 6.4% and the real GNP per capita, 4.2%. 

39· Source; Tropical Africa - Socio-Economiс Indicators 

published by the Commission of the European 

Communiti es, VIII/557/73-F/E. 

40. Ibid. 
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M_A_U_g_I_T_I_U_S 

OUTLINE 

Mauritius, an island in the Indian Ocean, is some 500 

miles off the east coast of Madagascar. The island during its 

earliest contacts with Europeans had been under the administration 

at one time or the other of the French and the British. Hence 

the Mauritians are both Anglophonic and Francophonie. With the 

coming of independence Mauritius chose the parliamentary system 

with the British sovereign as Head of State. 

Area and Population 

Area; Mauritius has an area of approximately 720 

sq. mileв or 1,800 sq. kilometres. 

Population: The population of the island according to 

41 
the 1970 figures was 900,000 and the 

average annual rate of growth (1960-1970) 

was 1.6%. 

ECONOMI 

Sugar i s t h e backbone of t h e i s l a n d ' s economy. Tea 

and t o b a c c o a r e a l so i m p o r t a n t p r o d u c t s . S m a l l - s c a l e 

manufactur ing i n d u s t r i e s a r e a l s o i n e v i d e n c e . 

42 
GUP : The Gross N a t i o n a l P r o d u c t a c c o r d i n g t o t h e 

1970 f i g u r e s was 200 m i l l i o n u n i t s of account ; 

t h e GNP per c a p i t a was 220 u n i t s of account, 

t h e r e a l GNP, 1.796 and t h e r e a l GNP p e r 

c a p i t a , ,Л%. 

41. Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

42. Ibid. 
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N I G E R 

OUTLIKE 

Niger, West Africa's largest country, became an 

independent Republic within the French Community on 2 August, 

1960. It had been a French colony since 1904. On the attainment 

of independence, Niger opted for the single-party State and a 

Republican Constitution based on a de Gaulle style Presidentialiem. 

On 14 April, 1974 Col. Seyni Kountche led the Army to 

oust the relatively stable administration of President Наташ. 

Diori. Parliament was dissolved and the Constitution suspended. 

Niger is now ruled by a Military Head of State assisted by a 

Revolutionary Council. 

Area and Population 

Area: The area of the country is 490,000 sq. miles 

or 1,190,000 sq. kilometres. 

4Э 
Population; Niger's population figure for 1970 was 

4 million and the average «"""•! growth 

rate (1960-1970) was 2.7%. The 1973 

estimates were 4.37 million. 

ECONOMY 

Agriculture; 

Minerais : 

GNP 
,44 

Persistent droughts have adversely affected the 

country's productivity. It is estimated that as 

low as 2% of the entire country is under cultivation. 

Cattle and meat are important exports. 

Uranium exploitation is being undertaken by an 

international consortium. 

The Gross National Product based on the 1970 market 

prices was 380 million units of account, the GNP 

per capita, 90 units of account ; the real GNP was. 
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.9% and the rea l GNP per cap i ta , 1.896. Niger 

i s considered to be one of the world's poorest 

twenty-f ive c o u n t r i e s . 

4 3 . Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII /557 /73-F/E. 

4 4 . I b i d . 
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N_I_G_E_R_I_A 

OUTLINE 

Nigeria was the largest of Britain's West African 

Colonies. Independence was achieved on 1 October, 1960 after 

a series of Constitutional Conferences held in London between 

representatives of the British Government and the Nigerians. On 

the attainment of independence, Nigeria adopted a Federal 

Constitution based on Westmister Parliamentary system with the 

British Monarch as its Head of State. On 1 September, 1963 tbe 

Republican Constitution was adopted. 

Nigeria experienced its first coup d'etat on 15 January, 

1966 when General Ironsi assumed power but was soon overthrown 

in a second coup d'etat. The declaration of Biafran secession 

by Col. Ojukwu on 30 May, 1967 triggered off civil war which 

lasted until 12 January, 1970 when Biafra capitulated. Nigeria 

is ruled by a Federal Military Government with General Yakubu Gowon 

as Head of State. In a bloodless coup on 29 July, 1975 General 

Gowon was ousted. Brigadier Húrtala Ramat Muhammed became the 

new Head of State on that date. 

Area аткі Population 

Area; One of Africa's largest countries, Nigeria has 

an area of 357,000 sq. miles. 

4-5 
Population: According to 1970 figures, Nigeria's population 

was 66 million. The average annual growth rate 

was put at 2.5%. The estimated figure for 1973 

was 69 million. In a recent census (May 1974·)» 

the unconfirmed figure was reportedly put at 

79 million. 

ECONOMY 

Agriculture; Nigeria has a widely varied agricultural economy. 

Cocoa, groundnuts, palm produce, timber, cotton 

and rubber are some of the exports. 
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Minerals : Tin, coal and oil, the last being the chief 

foreign exchange earner of the country. 

There is also in evidence, a variety of imports 

substitution industries. 

GNP : The Grose National Product of Nigeria was in 

1970, 6,740 units of account. The GNP per 

capita was 110 units of account; the real 

GNP, 5% and the real GNP per capita, .5%. 

45. Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

46. Ibid. 
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H_W_A_N_D_A 

OUTLINE 

Rwanda, prior to the achievement of independence, was 

administered Ъу Belgium as part of the United Nations Trust 

Territory of Ruanda-Urundi. Rwanda, lying east of Zaire, obtained 

its independence on 1st July, 1962 adopting the Republican 

Constitution with an executive President. Since independence, 

there has been incessant unrest in the country as a result of 

clashes between the two main ethnic groups - the Hutu and the Tutsi. 

Rwanda is now ruled by a military government after a 

coup d'etat on 5 July, 1973 under the leadership of Major-General 

Hahyalimana who is Head of State. 

Area and Population 

Area: The area of the country is 10,166 sq. miles 

or 26,330 sq. kilometres. 

Population; Rwanda's population in 1970 was 3-6 million 

and the average annual growth rate between 

1960 and 1970 ' was 2.9%. The estimates for 

1973 were 4.06 million. 

ECONOMY 

Rwanda is one of the poorest States of the world. 

Agriculture; Coffee and tea are produced for export. 

Minerals ; There occur cassiterite, wolfram and 

colombotantalite. 

GNP : The Gross National Product for 1970 according to 

prevailing market prices was 200 million units 

of account; the GNP per capita was 60 unite of 

account, the real GNP, 4.5% and the real GNP 

per capita, 1.6%. 

47. Source ; Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communiti а, ІІІ/557/73-Р/К. 

ад. Ibid. 
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§_E_N_E_G_A_L 

OUTLINE 

Senegal emerged as a French, colony as far back as 1659· 

Dakar became the Capital of French West Africa (1900-1959). The 

country achieved political autonomy within the French Community 

on 25 November, 1959 and in January, 1959 together with French 

Soudan formed the Federation of Mali. The uni on was short-lived-

and on 20 August, 1960 Leopold Senghor, the moving personality of 

Senegal, took his country out of the Mali Federation. Senegal 

has a Republican Constitution based on French ideas of 

Presidentialism, notwithstanding the single-party State. 

Area and Population 

Area: The area of Senegal is 77»000 sq. miles or 

197,000 sq. kilometres. 

Population: The population of the country as at 1970
 7 

was 3·9 million and an average annual growth 

rate (1960-1970) of 2.4%. The estimates for 

1973 were 4.1 million. 

ECONOMY 

The economy of Senegal is predominantly 

agricultural. Groundnuts, groundnut oil and cake 

account for almost 80% of the country's exports. 

Light industries are being developed and Senegal 

remains heavily dependent on French technical assistance. 

GNP^ : The Gross National Product for 1970 was 

870 million units of account. The GNP 

per capita was 230; the real GNP was 2.1% 

and the real GNP per capita, -.35»· 

49. Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the Hluropean 

Communities, ІІІ/557/73-іУЕ. 

50. Ibid. 
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SIEHRA_LEONE 

OUTLINE 

Sierra Leone was until independence Britain's earliest 

settlement in Viest Africa dating back to 1788. The land was 

originally acquired from local chieftains for the repatriation 

of destitute ex-slaves in Britain. Sierra Leone thus became a 

centre from which other British West African colonies were 

administered. Independence was achieved by Sierra Leone on 27 April, 

1961 under the leadership of Sir Milton Magai. Like all other 

ex-British colonies, the Monarchical form of Constitution was 

initially adopted with the British Monarch as Head of State. After 

a short spell of instability (1967-1971), Sierra Leone finally 

adopted a Republican Constitution which came into force on 

19 April, 1971· 

Area and Population 

Area: The area of the country is 28,000 sq. miles. 

51 Population: Sierra Leone's 1970 population was 2.5 million-^ 

and the average annual growth rate (1960-1970), 

1.5%. The estimates as at 1973 were 2.67 million. 

ECONOMY 

Agriculture: 

Minerals : 

GNP ,52. 

51. Source: 

Coffee, palm produce and cocoa are exported on a 

modest scale though about 80% of the population 

gets its living from locally produced crops. 

Sierra ^eone is rich in diamonds, iron ore, rutile 

and bauxite. Diamonds account for about 65% of 

exports and minerals for 80%. 

The Gross National Product as of 1970 was 490 million 

units of account, the GNP per capita, 190 units of 

account, the real GNP, 6.1% and the real GNP per 

capita, 4.6%. 

Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

52. Ibid. 
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S_0_1I_A_L_I_A 

OUTLINE 

On 26 June, 1960 the Trust Territory formerly known as 

British Somaliland obtained its independence and on 1 July, 1960 

united with the former Italian Somaliland, thus becoming the 

Independent Republic of Somalia. After the assassination of 

President Shirmarke on 15 October, 1969 the Army in collaboration 

with the Police stepped in and took over power on 21 October, 1969· 

An executive President now rules the Somali Republic with the 

assistance of a Revolutionary Council. 

Area and Population 

Area: The area of the country is 246,000 sq. miles. 

Population: The population of Somalia according to 1970·7' 

figures was 2.8 million with an average annual 

growth rate (1960-1970) of 2.4%. The 1973 

estimates were 2.9 million. 

ECONOMY 

Somalia is known to be one of the world's poorest 

twenty-five. It has an agricultural economy 

producing cattle, meat and bananas for export. 

GNp£_: The Gross National Product at 1970 was 190 million 

units of account, the GNP per capita, 70; the real 

GNP was 1.3% and the real GNP per capita, -1.1%. 

53· Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

54. Ibid. 



483 -

S_2_D_A_N 

OUTLINE 

Formerly known ae Anglo-Egyptian Sudan, a condominium 

ruled jointly by Britain and Egypt, Sudan became an independen 

sovereign State on 1 January, 1956 with a Monarchical Constitution 

and the British Monarch as Head of State. On 17 November, 1938 

the Military under the leadership of General Abboud took over 

power. Six years later, i.e. on 1 November, 1964- power was handed 

back to a civilian government headed by Sir al Ehatim al-Kalif. 

Sudan is now ruled by a Military Government led by General Nimeiri, 

the civilian government having been ousted again on 25 May, 1969· 

Area and Population 

Area: 

Population; 

Agrioulture: 

GNP-56. 

Sudan i s Africa 's la rges t State with an area of 

967,500 sq. miles. 

Sudan's population in 1970 was estimated at 

15·5 mill ion, and the average annual growth 

r a t e (1960-1970) was 2.8%^5. The 1973 estimates 

were 16,4-88,000. 

ECONOMY 

Sudan i s the home of gum a r a b i c - the count ry 

produces 90% of t h e w o r l d ' s needs . Other 

products are cotton which accounts for more 

than 50% of the country's exports, groundnuts, 

sesame and castor seed. 

The Gross National Product in 1970 was 1,850 

mill ion uni ts of account; the GNP per capita 

was 120, the rea l GNP, 3·9% and the rea l 

GNP per capita , 1.1%. 

55· Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

56. Ibid. 
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OUTLINE 

Swaziland, the smallest of the former High Commission 

Territories, had its British connection dating back to the mid-

nineteenth century. It gained its independence on 6 September, 

1968 hut has maintained a more strongly traditionalist administration 

than any one of the other former High Commission Territories of 

Southern Africa. King Sobhuza II dominated the political and 

constitutional life of the country for over half a century and has 

since independence remained the centre of gravity of the country's 

administration. He has been assisted by two traditionalist 

councils - the Lukiko and the Libandhla. The European Community 

had its own Advisory Council during the time that the territory 

was administered by Britain. 

On 12 April, 1973 the Constitution which had Westminster 

overtones was suspended by King Sobhuza who assumed absolute 

control of the country. 

Area and Population 

Area: The area of Swaziland is 6,700 sq. miles. 

Population: The population of the country was 400,000 in 

•57 197O and the average annual growth rate 

(196O-I97O) was 2.7%. The 1973 estimates were 

477,000. 

ECONOMY 

Livestock are raised on a large sca le . Rice, 

sugar, oranges and grape f ru i t s are produced 

on a modest sca le . 

Iron ore and asbestos account for 90% of the 

country 's exports. Coal i s produced on a small 

sca le . 

As of 1970, Swaziland's Gross National Product 

was 80 mill ion uni ts of account. The GOT? per 
capita was 180; the rea l GNP, 8.1% and the real 
GNP per capita , 5.4%. 

Agriculture: 

Minerals : 

GNP· 58. 

57· Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

58. Ibid. 
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Τ_Α_Ν_Ζ_Α_Ν_Ι_Α. 

OUTLINE 

By an Article of Union ratified on 24 April, 1964 

Tanganyika and Zanzibar became the United Republic of Tanzania. 

Tanganyika, prior to the achievement of its independence on 

9 December, 1961 had been administered as a German Colony 

(1885-1914·)» a Mandated Territory under British administration 

(I919-I945) and. thereafter, a Trusteeship. Tanzania was declared 

a single-party State in 1965 with Julius Nyerere as executive 

President. 

Area and Population 

Area: Tanzania has an area of 364,000 sq. miles. 

Population: The population was estimated at 13-3 million 

in 1970 ; the average annual growth rate 

(I96O-I970) was 2.79έ. The 1973 estimates were 

13.8 million. 

ECONOMY 

Agriculture: Tanzania is predominantly agricultural. Exports 

are sisal, cotton, coffee, cashewnuts and cloves. 

Minerals: Diamonds are won on a modest scale. 

GNP : Tanzania's Gross National Product according to 

1970 market prices was 1,260 million units of 

account. The GNP per capita was 100 units of 

account, the real GNP, 6.1% and the real GNP 

per capita, 3.4%. 

59· Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

60. Ibid. 
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OUTLINE 

Until 1961 when it gained its independence, the Republic 

of Togo was administered by France at the instance of the 

Trusteeship Council of the United Nations. Togo is perhaps the 

only African State which had at one time or the other effectively 

come under the rule of three different colonial powers. The 

country was formerly (1890-1914-) part of the German Colony of 

Togoland. At the outbreak of, and throughout the course of World 

War I, Togoland was Jointly administered by Great Britain and 

France. Subsequently, each of the two colonial powers assumed 

control of one half (Britain taking the Western part which she 

administered as part of the Gold Coast, and the French, the 

present Togo) under the League of Nations Mandate (1919-194-5)· 

After the Second World War and upon the formation of the United 

Nations, the two territories became Trust Territories. 

The small West African Republic of Togo experienced its 

first coup d'etat on 13 January, 1963 and thus opened the flood 

gates for further military take-overs on the African Continent, 

earlier military uprisings, e.g. the mutiny of the Congo (now Zaire), 

notwithstanding. Sylvanus Olympio, the first President of the 

Republic, was assassinated in the process. The care-taker 

Government of Nicholas Grunitzky assumed control and was 

subsequently confirmed in office, 10 May, 1963· 

On 13 January, 1967 the Armed Forces again decided on 

a second intervention, thus bringing to an end the civilian 

administration of Nicholas Grunitzky. A referendum held in 

January, 1972 confirmed Col. G. Eyadema as President. 

Area and Population 

Area: The area of Togo is 26,000 sq. miles or 

56,000 sq. kilometres. 

61 
Population: Population figures for 1970 are 1.9 million, 

the average annual growth rate (1960-1970) 

being 2.6%. The 1973 estimates were 2.02 million. 
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ECONOMY 

Agriculture ; Togo's economy ia predominantly agricultural. 

Cocoa and coffee are important foreign exchange 

earners for the country. 

Minerals : Togo has rich reserves of phosphate» large 

exploitation of which was being undertaken 

Ъу the French Company for the Exploitation of 

Benin Phosphate, until February 1974-, when it 

was taken over by the Government of Togo. 

62 
GNP : The Gross National Product, according to 

1970 market prices stood at 270 million units 

of account, thus evincing a GNP per capita 

unit of account around 140; the real GNP as of 

1970 stood at 3.2% and the GNP per capita at 0.6%. 

61. Source; Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

62. Ibid. 
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y_G_A_N_D_A 

OUTLINE 

Prior to ite independence on 9 October, 1962 Uganda 

offered the unique illustration of modernism versus traditionalism. 

On the attainment of independence, Uganda chose the usual 

Monarchical Constitution based on the British system. A year later, 

that is to say, on 9 October, 1963 the Republican system was adopted 

with the Kabaka of Buganda as non-executive President. This 

arrangement came to an end on 22 February, 1966. Milton Obote, 

previously Prime Minieter, took over from the Kabaka, thus 

becoming executive President. May 1966 saw the elimination of the 

Kabaka from the political scene. This was followed by the adoption 

of a new Constitution and the abolition of the traditional Kingdom 

on 8 September, 1967· By December 1969, Uganda had been transformed 

into the single-party State. 

On 25 January, 1971 the Army under the leadership of 

Idi Amin seized power while the President was away attending the 

Commonwealth Beads of State and Prime Ministers Conference. 

Area and Population 

Area: 

Population: ,63 

Agriculture: 

Minerals : 

GNP 
,64-

The area of Uganda is 91,000 sq. miles. 

Uganda's population, according to the 1970
1
" 

estimates, was 9·θ million. The average annual 

growth rate (1960-1970) was 3%. The 1973 

estimated population figure was 9-96 million. 

ECONOMY 

The country is predominantly agricultural. 

Export products include cotton, coffee, tea and 

sugar. 

Copper is currently exploited. 

Secondary industries are managed by Uganda 

Development Corporation. 

In 1970, Uganda's GUP per capita stood at ІЗО, the 

real GNP was 5.1%, and the real GNP per capita,2.1%. 

63· Source: Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-F/E. 

64. Ibid. 
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UPFER_VQLirA 

OUTLINE 

Upper Volta's connection with France dates back to 1896. 

The country gained Its Independence on 5 August, 1960 and adopted 

a Republican Constitution and membership of the French Community. 

On 3 January, 1966 the Military, under the leadership of 

Lt.-Col. Lami zana, ousted President Tameogo and his administration. 

April 1970 saw a partial return to civilian rule and a subsequent 

endorsement of a new Republican Constitution after a referendum on 

14 June, 1970. 

In February, 1974 Upper Volta experienced its second 

coup d'etat though President Lamizana remained in control of the 

country. The 1970 Constitution was suspended, thus bringing to an 

end a unique experiment of "civilian-military" type of Government 

with a Ullitary President assisted by a civilian Prime Minister and 

civilian Ministers in a Cabinet where a fixed proportion of the 

Ministers were military men. Before the second coup d'etat in 

February, 1974- "there was even a functioning Opposition while a 

civilian part of the government was itself a coalition of two 

parties".
65 

Area «тіД Population 

Area The area of the country is 105,800 sq. mileв 

or 274,122 sq. kilometres. 

Population; Population figure for 1970 was 5.4 million 

and the average annual growth rate for the 

decade 1960-1970 was 2.1%. The 1973 estimates 

were 5*7 million. 

ECONOMY 

Landlocked Upper Volta is one of the world's poorest 

twenty-five with an economy basically agricultural. 

The most important export is cattle on the hoof. 

Upper Volta has been continually plagued by balance 

of payment deficits. 
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The Gross National Product based on 1970 market 

prices was 540 million units of account, the GNP 

per capita, 60 units of account; the real GUP was 

1.5# and the real GNP per capita, -.6%. 

See "West Africa" No.2957 of 18 February, 1974. 

Source; Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VHI/557/73-F/E. 

Ibid. 
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Z_A_I_E_E 

OUTLINE 

Zaire, formerly known as the Belgian Congo, was Belgium's 

largest overseas possession, personally administered by King 

Leopold. Zaire gained its independence from Belgium on 1 July, 1960. 

Frustration and uncertainty immediately set in when on 5 July, the 

Army mutinied and Moise Tsombe on 11 July declared Katanga 

secession. After the assassination on 17 January, 1961 of 

Patrice Lumumba, the country's first Prime Minister, hope eventually 

returned with the Army take-over under the leadership of General 

Mobutu, now President. Zaire became a one-party State on 

2 December, 1970. 

Area and Population 

Area: 

Population; 

Agriculture : 

Міпегаів: 

GNP 
,68. 

One of Africa's largest countries, Zaire has 

an area of 905,000 sq. miles or 2,345,000 sq. 

kilometres. 

The population is 23.3 million (1973 estimates). 

ECONOMY 

Zaire produces for export, sugar, palm produce, 

coffee and cobalt. 

Diamonds, uranium, copper and petroleum products. 

The Gross National Product according to 1970 

market prices stood at 1,950 million units of 

account. The GNP per capita as of 1970 was 90; 

the real GNP %: 5.5 and the real GNP per capita 

was 2.5%. 

68. Source : Tropical Africa - Socio-Economie Indicators 

published by the Commission of the European 

Communities, VIII/557/73-ï/E. 
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Z_A_M_B_I_A 

ООТЫНЕ 

Zambia was formerly a Bri t i eh. Colony, administered as 

Northern Rhodesia. Whan aha became Indépendant on 24- October, 1964 

the country adopted toe Bepubllcan Сопя t i trut i on with Kenneth Kaunda 

ae i t e Pres ident . Zambia i s a s ing le-party State and has been a 

r e l a t i v e l y atable country s ince independence. 

Area and Population 

Area: The area of Zambia i s 290,000 sq. m i l e s . 

Population; Population f igure for 1970 i s 4.1 m i l l i o n ; 

the average annual growth rate (1960-1970) i s 

2.6%. The 1973 est imate was 4.462 m i l l i o n . 

Agriculture : 

Minerals ; 

GUP ,70. 

ECONOMY 

Zambia's agr icu l tura l products include cot ton 

and tobacco. 

Copper accounts for 90% of the country's exports. 

Other minerals are: i ron ore, lead, z inc, 

manganese and c o b a l t . 

The Gross National Product according to 1970 

market p r i c e s was 1,64-0 m i l l i o n un i t s of 

account, a r e l a t i v e l y high GNP per capi ta of 

4-00 u n i t s of account, a r e a l GNP of 9·6% and 

a r e a l GNP per cap i ta of 7%. 

69· Source : 

70 . Ibid. 

Tropical Africa - Sooio-Economic Indicators 

published by the Commission of the European 

Communities, VIII /557/73-Ï7E. 
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5_è_5_5_é_5_2_s 

OUTLINE 

Barbados was once the home of Arawak Indians who came 

to the Antilles from South America. The island had been raided 

by hunting Caribe who, like the Arawaks, came from South America. 

The Spaniards landed in Barbados around I5I8. It was first 

occupied by the English in 1627 who have always held it to the 

exclusion of all other European powers. The island, at the 

beginning, underwent a proprietary rule when James I, King of 

England, made a grant of it to the Earl of llarlborough. The era 

of proprietary rule came to an end in 1652 when Lord Willoughby 

of Farham who had ruled the island in the Sing's name surrendered 

to a force sent there by the Commonwealth. 

After the abolition of slavery, the economy of the island 

suffered serious labour shortages. An attempt in 1876 to federate 

Barbados with four other islands resulted in widespread rioting. 

In 1937, as a result of the global economic depression, fresh 

riots broke out and spread throughout the British West Indies. 

The modern history of Barbados and perhaps the other sister islands 

may be said to begin with the appointment and dispatch of the 

Uoyne Commission to the area in 1933. The terms of reference of 

the Royal Commission included the investigation of circumstances 

leading to the disturbances. At the end of its work, the 

Commission was left in no doubt as to the deplorable economio 

situation. It consequently advised an injection of more oapital 

into the system. The ultimate outcome of the Moyne Commission 

was the establishment of the Colonial Development and Welfare Fund. 

Large sums were voted by the British Government for the benefit 

of Barbados and other colonies. The Headquarters (for West Indies) 

of the Colonial Development and Welfare Fund were sited on the 

island of Barbados from 194-2 until in 195ö, when it came to an end. 

In 1958 when the Federation of the West Indies was formed, 

Sir Grantley Williams, Prime Minister of Barbados, became the 
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first federal Prime Minister. When the Federation broke up, 

Barbados applied for Independence which she obtained from 

Britain on 30 November, 1966. Barbados has very old 

constitutional practices based on conventions. At independence, 

she adopted the bicameral system of legislature - Senate and 

House of Assembly. The Governor-General represents the Queen 

of England as Head of State. (The Cabinet system and the posts 

of Prime Minister and Leader of Opposition are important features 

of the Constitution of Barbados. The island's legal system is 

based on the English Common Law and British ideas of Justice are 

very much in evidence. 

Education: 

There are 117 Primary Schools on the i s land attended by 

about 43,000 p u p i l s . There are comprehensive grammar schools 

with t o t a l enrolment of over 10,000 p u p i l s . In 1963, the College 

of Arts and Sciences became part of the Univers i ty of West Ind ie s . 

Economy; 

Sugar has been the mainstay of the economy of Barbados 

since the 17 century. Bum, molasses and tourism are important 

foreign exchange earners. Soap, margarine, edible oils and 

confectionary are important exports. 

Area and Population; 

Barbados with an area of 166 s q . miles or 4-50 sq . 

k i lometres and a population of 250,000 has a dens i ty of more 

than 1,400 per square mile - one of the densest i n the world. 
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G_U_Ï_A_N_A 

OUTLIKE 

Guyana (formerly British Guina), is bounded on the 

south and south-west by Brazil, on the east by Surinam and 

on the north-west by Venezuela. The land is said to have 

been sighted by Columbus in 14-98. The Dutch explored the coast 

amidst French and Englieh rivalries. The Dutch West Indian 

Company founded in 1621, established and operated their slave 

trade іл Gulna as it was originally called. The territory 

passed into the hands of the British who did not establish 

their crown colony system there until 1928. 

In 1953, a new Constitution, the main features of which 

were universal adult suffrage and the ministerial system was 

promulgated. Between 1953 and 1966, the political history of 

Guyana was very stormy. The British Government suspended the 

1953 Constitution when it was thought that the first 

representative government led by Cheddl Jagan, leader of the 

Progressive People's Party, was pro-Communist. The British 

Government sent in troops and the Constitution remained 

suspended until 1957· There was further rioting (1961-1964-) 

and the troops returned. Independence was eventually achieved 

under the leadership of Forbes Burnham on 26 May, 1966. 

The Constitution at independence provided for a 

Monarchical system with the proviso that the Republican system 

should be adopted with effect from 1 January, 1969 if majority 

of the members of the National Assembly so decided. The Cabinet 

system was also adopted. 

Local Government; 

Georgetown and New Amsterdam have municipal councils. 

There are also six coastal and three other rural divisions. 

Education; 

Primary School Education (6-14 year olds) has bees, 

compulsory and free since the mid-1960s. There is a Teacher 
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Training College In Georgetown and a number of secondary schools 

and technical schools throughout the country. The Carnegie 

School of Home Economics has had a long and distinguished history. 

In 1963« the University of Guyana was established In Georgetown. 

Ьекаі System; 

Roman-Dutch Law was in force until 1 January, 1917 when 

the (Нлгіі Law of Guiana Ordinance Chapter 7 substituted the 

English Common Law for the Roman-Dutch Law. 

Economy: 

The main products are sugar, rum, molasses, rice, bauxite, 

timber, diamonds, gold, manganese and metallic aluminium. The 

pattern of trade has followed that of most developing countries. 

Exports which, prior to independence were almost entirely 

agricultural, forest products or untreated minerals are steadily 

including processed or semi-processed products. Capital good· 

are steadily taking the place of consumer goods as imports. 

Area and Population 

Area: Guyana has an area of 83,000 sq. miles or 

215,000 sq. kilometres. 

Population: The population, according to 1967 estimates, 

was 693,000. 
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U ï A I O I 

ОиТЫНЕ 

Jamaica ia situated in tb· Caribbean Sea, 100 mil·« 

vest of Haiti and 90 miles south of Cuba. It was discovered 

by Christopher Oolombus in 149*· Under a licence granted by 

Colombua' son, Diego, the island was reputedly conquered and 

settled by Juan de Saquivel in 1509· It was named by the 

Spaniards San Jago and remained under their rule until 1665· 

St. Jago de la Vega, subsequently renamed Spanish Town was 

founded in 1523 and was capital of the island until 1872. It 

is understood that during the Spanish, ocoupation, the aborigines, 

the Arawake, were exterminated and African slaves brought In to 

replace them. In 1655* the island was attacked by Admiral Pean 

and his military colleague, General Venables who took it for the 

British. The Spaniards were completely expelled in 1660 and 

Jamaica came under military rule until 1661. By the Treaty 

of Madrid, 1670, British title to the island came to be 

recognised and this aaw the end of the activities of buccaneera 

who had incessantly disturbed the peace of the island after the 

Spanish departure. 

The Royal Africa Company was formed in 1672 and with its 

monopoly in the English slave trade, the Company soon turned 

Jamaica into one of the world's greatest slave marts. The Spanish 

were not to leave the island in peace, for in 1782, combined 

Trench and Spanish force threatened to invade it. This wae averted 

by Admirals George Rodney and Samuel Hood off Dominica. When in 

1806, the French made another desperate attempt to take the 

island, they were finally routed by Admiral Sir John Dackworth. 

This victory set the seal to British occupation and facilitated 

the consolidation of her suzerainty. The period was said to be 

followed by one of relative prosperity when not less than 300,000 

slaves were attached to the land at the behest of their white 

owners. 
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Emancipation саше in 1833 and this of course meant 

hardship for the entrepreneurs who were used to "reaping where 

they did not sow". This was followed by a period often referred 

to as one of apprenticeship until 1838. It is understood that 

the planters were paid £19 compensation per slave. Armed with 

freedom, the workers moved to the hills and started their own 

farms. The planters soon found that they were without labour. 

Host of them were already in the red. Indian Immigration was 

therefore introduced to reduce the adverse effects of the 

shortage of cheap labour. 

Until the establishment of orown colony government in 

1866, the island was the scene of incessant in-fighting and petty 

rivalries among the British planters. There followed a period of 

constructive administration for a change - agriculture was 

reorganised and developed along scientific lines. The fertile 

lands were irrigated, the banana crop was developed and was soon 

to become a viable export crop. 

Jamaica has had its share of natural disasters. On 

14 January, 190? a violent earthquake struck the entire island, 

particularly Kingston, the capital. During this disaster, almost 

every building was destroyed. The death toll was not less than 

800 and a large part of the city was burnt. Again, in August 1951 

a severe hurricane devastated crops throughout the island and left 

approximately I50 dead. 

Constitution; 

Bepresentative government developed slowly from 1884- until 

the Constitution of 1944, which was a landmark in the process of 

decolonisation. That Constitution established a House of 

Bepresentatives to which members were elected by universal adult 

suffrage. In 1953· the constitution was modified and the 

ministerial system introduced. Jamaica seemed to have been 

developing along the same lines and at the same pace as Ghana, 

whose firFt Bepresentative Government with the ministerial system 

was promulgated in 1951· Jamaica saw another development within 



- 499 -

four years when the Cabinet system was introduced. The post of 

Prime Minister was also written into the amended Constitution. 

In 1958, Jamaica in collaboration with its sister West Indian 

territories, formed the Federation of the West Indies. The 

Federation was short-lived. Jamaica left it after a referendum 

on 19 September, 1961 and full independence was achieved on 

6 August, 1962. 

The Independence Constitution followed the usual pattern 

and Jamaica plumped for the Monarchical Constitution. The Queen 

was represented by a Governor-General, there was a bicameral system 

of legislature consisting of the House of Representatives and the 

Senate. The Cabinet was headed by the Prime Minister who was 

leader of the majority party in the House of Representatives. 

A Privy Council of six members was appointed by the Governor-General 

after consultations with the Prime Minister. The Constitution was 

not to be amended unless approved by majority of members in both 

Houses, an exception being the "ordinarily entrenched" and 

"specially entrenched" provisions. The latter included the 

monarchical and parliamentary forms of government. 

Local Administration: 

Jamaica is divided into fourteen parishes for administrative 

purposes. These are: Kingston (pop. 123,403); St. Andrew (296,013); 

St. Thomas (68,725); Portland (64-,510); St. Mary (94,233); 

St. Anne (114,360); Trelawny (56,080); Westmoreland (109,606); 

St. James (83,003); Hanover (53,902) and St. Catherine (153,535). 

Law and Justice: 

The legal system of Jamaica is based on the Common Law 

of England. The Supreme Court consists of the Court of Appeal, 

High Court of Justice, Magistrates Courts, Courts of Petty 

Sessions and Traffic Courts. 

Education: 

Kingston, Jamaica, is the home of the University of the 

West Indies. There are faculties of medicine, natural sciences 
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and arts and a department of education. Kingston has a technical 

school, and a college of arts, science and technology. Primary 

school education is free and compulsory. 

Area and Population 

Area: Jamaica is 14-6 miles long with the greatest 

width of 51 miles. Its total area is 4-,4-11 

sq. miles or 11,000 sq. kilometres. 

2 million. 

ECONOMY 

Basically, Jamaica has an agr icu l tura l economy. Almost 

every t rop ica l crop i s grown on the i s land. Bananas were 

very valuable before World War I I . Sugar-cane i s the 

pr incipal crop in value much of which i s used for the 

d i s t i l l a t i o n of rum. Other crops are cocoa, coffee, 

spices, c i t r u s , tobacco and coconut. 

Population: 

Minerals : 

Tourism: 

Trade: 

Bauxite is the most important mineral under 

exploitation. Jamaica is believed to have the 

largest known deposits in the world. Three 

companies are currently engaged in тп-іті-tng and 

between them extract approximately 6 million 

tons annually. Gypsum is also mined and 

processed. A cement factory with an ••nnnai 

capacity of 100,000 tons came into operation 

as early as 1952. 

Jamaica has all the attraction for tourism. 

The industry plays an important role in the 

island's economy. Its size, situation and 

climatic conditions are a great asset. 

Exports in order of importance are: sugar, 

bauxite, alumina, bananas, rum, pimentos and 

fruit juices. Imports include food, drinks, 

tobacco, cotton, artificial silk, fuel oil, 

automobiles, chemical fertilisers and footwear. 
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ОПТЫНЕ 

Trinidad; 

Trinidad is separated from the Venezuelan coast by the 

shallow Gulf of Parla and the narrow channel of the Dragons 

Mouth (Bocae del Dragon). The Island was discovered by 

Christopher Colombus in 14-98. It was originally populated by 

various ethnic groups, mainly of the Carib-Tamanaco group a few 

of whom survived the intervening centuries of Spanish occupation 

and frequent warfare. The Dutch, French and English organised 

naval expeditions to the island during the 17th century and 

African slaves brought in to work on the sugar plantations. 

Immigrants from Spain and refugees of the French Revolution led 

to a rapid increase in the island's population. Internecine 

rivalries continued among the Europeans until a British 

expedition from Martinique forced the Spanish garrison to 

capitulate in 1797· By the Treaty of Amiens, 1802, Trinidad was 

finally ceded to Britain. 

Tobago : 

Tobago was also discovered in 14-98 by Colombus. It was 

first occupied by the Dutch in 1632 who named it New Walcheren. 

Tobago has the reputation of being shuttlecocked among various 

European powers for strategic reasons. Spain, England, France, 

the Netherlands and Latvia were among the competing European 

powers over the "body" of this little island. The British 

gained the upper hand ami in 1814-, Tobago was eventually ceded 

to them. 

Constitution: 

Formerly in the Winward islands, Tobago amalgamated with 

Trinidad on 1 January, 1889· Trinidad and Tobago remained a 

British colony until the achievement of independence on 31 August, 

1962. Prior to independence, Trinidad and Tobago entered the 

Federation of the West Indies in 1958. The Federation was 

dissolved on 31 May, 1962. The Independence Constitution 

followed the usual pattern - Monarchical with the Queen of England 
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represented by a Governor-General. There is the bicameral 

system of legislature - the Senate and the House of 

Representatives. The Prime Minister heads the Cabinet drawn 

from the majority party in the House of Representatives. The 

normal life of Parliament is five years. 

Local Government; 

Trinidad and Tobago are divided into three municipal 

borough· comprising Fort of Spain, San Fernando and ¿rima. 

There are seven comitiva, one of which is in Tobago. 

Education: 

Educational institutions are run by religious bodies and 

the Government. Primary education (5-12 year olds) and post

primary (13-15) is compulsory and free. Secondary school 

education became free in 1960. Advanced education is provided 

for in technical and vocational colleges; there are three 

teacher training colleges. The famous Imperial College of 

Tropical Agriculture, established in 1921, was incorporated in 

the University of the West Indies in 1960, and the Faculty of 

Engineering of the University established in Trinidad, 1961. 

Economy; 

Trinidad's agriculture consists of the production of 

(i) tropical cash crops on large estates; and (ii) subsistence 

agriculture on peasant farms and gardens. The chief cash crops 

are: sugar-cane, cocoa, coconuts, bananas, citrus fruits, coffee 

and a variety of tropical fruits. 

Minerals : 

Asphalt and petroleum are exploited on a large scale. 

Petroleum is the mainstay of the island's economy. Crude oil 

and natural gas are extracted from strata at various depths on 

land and offshore in south-western parts of the island. 

Manufacturing Industries: 

Until 1950, the main products were sugar, rum, beer, 

angostura bitters, cigarettes, shirts, processed citrus fruits 
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and coconuts. New Industries Include building materials -

cement, paints; chemical fertilizers, pharmaceuticals, 

prefabricated steel goods, aluminium ware, plastics, clothing, 

footwear and handicrafts. 

Area and Population 

Area: Trinidad has an area of 1,864- sq. miles. 

Tobago's total area is 116 sq. miles. 

Population: Trinidad and Tobago have a population 

of one million (1966). 

GNP: The Gross National Product per capita is about $600. 
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F_I_J_I 

OUTLINE 

Fiji consists of an archipelago surrounding the Кого 

а, the centre of which lies between latitude 18°S and the 

meridian 180 . The islands were probably first sighted by a 

European - the Dutch navigator, Abel Taeman, in 164-3· Be was 

followed by Capt. James Cook who is said to have discovered 

Vatan Ln the extreme south of the Lau group. 

The sandalwood trade attracted the ships of the United 

States to the islands. The East Indiamen were also in evidence 

around the early 19th century. They were followed by other 

traders and Missionaries, the latter going there from Tonga in 

1835· The first British Consul to Tonga was appointed in 1857· 

After a period of internecine feuds and settler rivalries, a 

deed of cession was concluded and Fiji was proclaimed a British 

colony on 10 October, 1874·· Since cession of the islands to 

Great Britain, the administration has permitted no alienation 

of Fijian land. It has been estimated that as of 1960, 84% of 

the land was still held by Fijians. The rest are probably held 

by Indian settlers and Europeans. 

The People: 

The people of Fiji are of mixed Melanesian and Polynesian 

stocks; Polynesian influence is perhaps most noticeable ln the 

eastern islands where contact with the Tongas and to a lesser 

extent, with the Samoans is very much ід evidence. The lighter 

skin and straight hair are the mark. The Highlanders of Viti Levu -

one of the islanders who claim to be the aboriginal people of Fiji 

look like Malenesians. Most Fijians, like their cousins ln 

certain parts of the African Continent, live a communal life. 

Their ceremonies, e.g. the celebration of marriages and births 

and funerale - a modicum of traditional ritual are a striking 

resemblance of what obtains in. parts of Africa. An Important 
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aspect of Fijian social organization is the inseparable connection 

between the social unit to which a person belongs. Again, one 

finds a strong resemblance between Fijian social unit and those of 

some of the African ethnic groups, notably, the Ashanti of Ghana, 

the Toruba of Nigeria and the Buganda of Uganda. All members of 

the Fijian social unit including the chiefs own the land in common. 

As among the Ewes of southern Ghana, the common ownership of land 

and the customary fishing rights over the shore reefs or creeks 

remain basically the corner stone of some Fijian economic activities. 

Education; 

By the ear ly 1960s, there were about 500 primary schools 

catering for about 75,000 pupi ls and 30 post-primary and secondary 

schools with more than 3,000 p u p i l s . There were three techn ica l 

tra in ing c e n t r e s . A centra l Medical School with f a c i l i t i e s for 

tra in ing doctors and d e n t i s t s was e s t a b l i s h e d as far back as 1888. 

Economy: 

Agriculture is the mainstay of Fiji's economy. Of the 

total land under cultivation, about one-third is devoted to 

sugar-cane which accounts for more than 50% of the country's 

income. Coconut provides for almost 15%, followed by bananas. 

The staple food of Fijians includes yams, cassava and rice which. 

are cultivated extensively. 

м-іпНдк япд Industry; 

Gold Tuning was an important industry but of late there 

has been a notable decline. Production of fine gold is estimated 

to have dropped from 100,000 ozs. in 1950 to 70,000 ozs. in 1960. 

Sugar milling is also an important industry. Other manufacturing 

industries are an oil installation, the processing of copra, 

cigarette factories and a brewery. 
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Trade; 

A quarter of Fiji's imports - foodstuffs, textiles, 

machinery, petroleum fuels, vehicles and tobacco come from 

Great Britain; other Commonwealth countries account for half 

of Fiji'в imports. 

Exports : 

The main exports of Fiji are sugar which accounts 

for more than 50%, gold, copra and bananas. 
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WESTERN SAMOA 

OUTLIHE 

Western Samoa consists of the inhabited islands of 

Upolu, Savai'i, Manono, Apolima and uninhabited Fanuatapu, 

Namaa, Nuutele and Nuusafee in the Pacific Ocean. The total 

area of the islands is 1,097 sq.. miles. Savai'i, the largest 

of them has an area of 602 sq. miles and is 60 miles long. 

Upolu has an area of 4-35 sq. miles and is 53 miles long. The 

population of Western Samoa was 114-,427 in 1961. 

The archipelago was reputedly discovered by Jakob 

Roggeveen, a Dutchman in 1722. Charles Wilkes, an American 

explorer was said to have surveyed the islands in 1839« 

Earliest British contacts were established in 184-7 when a 

representative of the British Monarch was appointed to the 

islands. Duly accredited representatives of the U.S. and 

Germany were appointed to the islands in 1853 and 1861 

respectively. 

In January, 1878 the Government of the United States 

of America signed a treaty with the then independent Kingdom 

of Samoa by which the former was given right to establish a 

naval station in the harbour of Fago Pago, the capital. 

Subsequently, a trading agreement was also concluded between 

the two countries. Similar privileges were extended to Britain 

and Germany in 1879* It goes without a saying that the 

presence of the three powers on the islands soon generated severe 

rivalries and conflict of interests. Another Conference of 

Berlin was convened in 1889 to resolve the conflicts. There 

emerged a general act which sought to establish the neutrality 

of the islands and the creation of a tripartite protectorate. 

The arrangement was far from being satisfactory. Therefore, on 

2 December, 1899 a Convention was signed by Great Britain, 

the United States of America and Germany. The Convention 

provided that U.S. Interests in the islands east of longitude 

171°W were recognised япД that Germany's interests in the 



- 508 -

remaining islands (Western Samoa) were equally recognised by 

the High Contracting Parties. Great Britain withdrew from 

the Samoan scene to consolidate her interests in Tonga and the 

Salomon islands. Germany controlled Western Samoa until 

World War I. New Zealand troops occupied Western Samoa on 

30 August, 1914· until the end of the War. The League of 

Nations granted New Zealand a mandate over the islands in 

1920. Western Samoa became a trust territory of the United 

Nations on 25 January, 194-7 a status which came to an end 

on 1 January, 1962 when the islands achieved self-government. 

Western Samoa has a Legislative Assembly but relies 

heavily on New Zealand's support and protection. 

Economy; 

Agriculture is the basis of Western Samoa's economy. 

Crops cultivated include corn, beans, watermelons, cucumbers, 

egg plant, tomatoes, lettuce я nil radishes. 

Exports : 

The principal exports are copra, cocoa, bananas, which 

are sent to New Zealand, Australia and Great Britain. 
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T_0_N_G_A 

OUTLINE 

Tonga or Friendly Is lands i s a se l f-governing and 

British, protected Polynesian Kingdom i n the South Р а с i f i o Ocean. 

I t c o n s i s t s of an archipelago of more than I50 i s lands l y ing 

e a s t of F i j i and south of Samoa, л r e v i s e d t r e a t y of f r iendship 

signed at Nuku'alofa i n Itay, 1958 o f fers the i s land Kingdom 

B r i t i s h p r o t e c t i o n and defence. Samoa i s d iv ided Into three 

groups - Vava'u i n the north, Ha'pal i n the centre and Tongatapu 

i n the south with a few i s o l a t e d i s l a n d s of which Ninaf00 and 

Ninatoputapu t o the north of Vava'u are the most important. 

The People; 

Tongas are Polynesians. In physique and language, they 

are closer to Samoans than to the other Polynesians. 

History: 

From at least 10th century A.D., the Tongas were ruled 

Ъу a line of sacred Kings known as the Tu'i Tonga. Tradition 

has it that during the 15th century (cir 14-70), the ruling Tu'i 

Tonga parted with his sacred office in favour of his brother 

under the title of Tu'i Ha'a Takalana. A similar transfer of 

power in or about 1600 resulted in the creation of a third line 

of Kings, the Tu'i Kanokupola who eventually became the effective 

rulers of the land. 

European contacts began in 1616 with the discovery of 

the northernmost islands by the Dutch navigator, Jakob Lemalre. 

This was followed by further penetration by Abel Tasman in 164-3 

and Capt. James Cook, 1773-1777 to Tangatapu and Ha'pai. 

Among some of the rulers of Tonga were George Tupau 

whose long reign (184-5-93) saw the evolution of the national 

territorial state, a modern constitution, legal code and an 

orderly administrative structure. Queen Salóte Tupau III who 

reigned from 1918-1955 consolidated the machinery of government 

during her long and wise reign. 
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Constitution and ^"^nlstration: 

The Government of Tonga consists of the Sovereign, 

Privy Council, Cabinet Legislative Assembly and Judiciary. 

The Sovereign presides over meetings of the Privy Council which 

consists of the Prime Minister, ministers (4 Tongas) who are 

also departmental heads and the governors of the islands of 

Vava'u and Ha'pai. The Prime Minister presides over the Cabinet. 

The Legislative Assembly comprises the Prime Minister and the 

Cabinet Ministers who sit as Nobles, seven Nobles elected by 

their Peers, seven representatives of the people - elected by 

popular suffrage. Every 21-year old male who can read and 

write may vote; since 1960, women have been given the right to 

vote. 

Judiciary: 

There is a Supreme Court, Magistrates Courts and a Land 

Court. 

Area and Population: 

The total area of Tonga is 270 sq. miles or 675 eq. 

kilometres and the population, according to the 1966 and 1972 

estimates were 77,500 and 92,360 respectively. 

Education: 

There are government and mission schools. Primary 

education (6-14 year olds) is compulsory. In 1967, there were 

129 primary schools and post-primary schools. 

Economy: 

The economy is basically agricultural. Peasant farming 

is very much in evidence. Every male over the age of 16 is 

entitled to an allotment of &i acres for cultivation. 

Exports: 

Copra and bananas are the main export crops. 
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SAMENVATTING 

De dynamiek von de Euro-Afrikaanse samenwerking. 

Een analyse en uiteenzetting van Institutionele, Juridische en Socio-

Economische aspecten van de Associatie/Samenwerking met de Europese 

Economische Gemeenschap. 

Inleiding 

Deze studie beoogt een leidraad te zijn voor een juist begriD van de 

verhoudingen tussen de Europese Economische Gemeenschap (EEG) en de 

ontwikkelingslanden. Hierbij wordt de nadruk gelegd op de twee Over

eenkomsten van Yaounde en op die van Lomé. 

jTen tijde van het verschijnen van dit werk is de Overeenkomst van Lomé 

nog niet in werking getreden; speciale aandacht wordt daarom besteed 

aan "Yaounde". De juridische, economische en sociale ontwikkelingen 

daarvan zullen vanzelfsprekend de interpretatie en toepassing van de 

ACS-EEG Overeenkomst van Lomé sterk beïnvloeden. 

Hoofdstuk I 

De Europese Economische Gemeenschap, de geassocieerde Staten en de 

gegadigden voor associatie - Historische achtergrond en ontwikkelingen -

Het begrip "Associatie": Ten tijde van de onderhandelingen over het 

Verdrag tot oprichting van de EEG bezaten België, Frankrijk, Italië en 

Nederland nog koloniale gebieden. De banden tussen de toekomstige Lid

staten van de EEG en deze gebieden waren van dusdanige aard, dat de 

"koloniën" noodzakelijkerwijze op de een of andere manier bij de EEG 

betrokken dienden te worden. Deze betrokkenheid kon echter niet bestaan 

uit een relatie op voet van gelijkheid. In werkelijkheid kwam deze 

betrokkenheid tot uiting in een "associatie", zoals uiteengezet in 

Deel IV (artikelen 131 - 136) van het EEG-Verdrag, alsmede in de daaraan 

toegevoegde uitvoeringsovereenkomst. 

Het betrof hier bepalingen, door de "Zes" unilateraal opgelegd aan de 

koloniale gebieden. De associatie bestond voornamelijk in een uitbreiding 

van de douanemaatregelen tot deze landen: Produkten uit genoemde gebieden 

konden zodoende vrij ingevoerd worden in de EEG, op welke regeling afwij

kingen gesteld waren ten aanzien van landbouwprodukten. Eveneens werd 

voorzien in financiële en technische samenwerking, vooral door middel van 

de oprichting van het Europese Ontwikkelingsfonds, groot S 581,25 miljoen. 



Op het moment dat deze uitvoeringsovereenkomst ten einde liep, waren de 

meeste koloniale gebieden onafhankelijke staten geworden, zodat voort

zetting van de samenwerking nu het onderwerp werd van een overeenkomst, 

waartoe onderhandelingen werden gevoerd tussen de "Zes" enerzijds en de 

"geassocieerde" landen anderzijds. Het resultaat was de eerste Overeen

komst van Yaounde, geldend voor een periode van vijf jaar (1 juni 1964 -

31 mei 1969). De inhoud was in grote lijnen dezelfde als die van de 

eerder genoemde uitvoeringsovereenkomst; het Fonds werd nu voorzien van 

S 730 miljoen. 

Nadat toetredingspogingen van Groot BrittanniB tot de EEG zonder succes 

waren gebleven, werden onderhandelingen gevoerd tussen de EEG en Nigeria, 

alsmede tussen de EEG en Kenia, Tanzania en Uganda; van de twee daarop

volgend ondertekende Overeenkomsten trad slechts de laatste (die van 

Arusha) in werking. 

De onderhandelingen voor een nieuwe overeenkomst verliepen zeer moeizaam 

en eindigden met de ondertekening van de z.g. Yaounde I I-Overeenkomst op 

1 juli 1969, welke Overeenkomst in werking trad op 1 januari 1971. Ook 

deze Overeenkomst week niet belangrijk af van de vorige; het Fonds werd 

gedoteerd met een bedrag van S 1 miljard. 

De inhoud van de Associatie-Overeenkomst: De doelstelling is, de bevor

dering van economische, financíele en sociale samenwerking. De eerste 

Titel handelt over het Handelsverkeer, de Tweede over Financíele en 

Technische Samenwerking, de Derde over het Recht van vestiging, diensten, 

betalingen en kapitaal, de Vierde over de Instellingen en de Vijfde 

bevat Algemene en Slotbepalingen. Voorts zijn aan de Overeenkomst tien 

Protocollen gehecht. 

Wat de handel betreft is van belang de toegang van de Produkten van oor

sprong uit de geassocieerde Staten tot de Gemeenschap "met vrijdom van 

de douanerechten en heffingen van gelijke werking" (artikel 2); daartegen

over staat dezelfde vrije toegang voor Produkten uit de Gemeenschap tot 

de geassocieerde staten, echter met de mogelij'kheid voor deze laatsten, 

om onder omstandigheden douanerechten en heffingen in te stellen of te 

handhaven (artikel Э); doch zulks mag met leiden tot een discriminatie 

tussen de Produkten op grond van hun oorsprong uit de Lid-Staten van de 

EEG. 

De financíele middelen van het Fonds dienen voornamelijk aangewend te 

worden voor investeringen op het gebied van de produktie en van de 

economisch· en sociale infrastructuur (artikelen 19 s.v.). 
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Ook is voorzien in leningen van de Europese Investeringsbank. 

De bepalingen van Titel III zijn tot nu toe een dode letter gebleven; 

Titel IV daarentegen is van groot belang en wordt dan ook in hoofdstuk 

II van deze studie in detail behandeld. Van belang is voorts Protocol 

nr. Θ, betreffende het Statuut van het Arbitragehof van de Associatie. 

De uitbreiding van de Gemeenschap met het Verenigd Koninkrijk, Ierland 

en Denemarken bracht nieuwe problemen en nieuwe gegadigden voor asso

ciatie. Uitbreiding en hernieuwing van de Yaounde II - Overeenkomst was 

geboden. Onderhandelingen vingen aan in juli 1973 en eindigden met de 

ondertekening van de Overeenkomst van Lomé in februari 1975. 

Hoofdstuk II 

Vergelijkende analyse van de Institutionele bepalingen van de Yaounde 

Overeenkomsten • 

De Associatieraad. Evenals in de EEG, is de Raad hier het centrum van 

de Associatie; de Raad is bevoegd in alle in de Overeenkomst genoemde 

gevallen voor Partijen bindende besluiten te nemen. De Raad bestaat uit 

een lid van de regering van elke geassocieerde staat en uit de leden 

van de Raad van Ministers van de Europese Gemeenschappen en van de 

Commissie van de Europese Gemeenschappen. De bevoegdheden liggen voor

namelijk op het gebied van de handel (Protocol nr. 1, artikelen 10 en 

11) en op het gebied van de financíele en technische samenwerking (de 

Raad stelt regels vast voor de toekenning van gelden aan verschillende 

Projekten) . 

De Raad vervult eveneens kwasie - jurisdictionele functies: hij tracht 

eventuele geschillen in der minne te schikken. 

De Associatieraad wordt bijgestaan door een Associât ie-Comi té, waaraan 

bepaalde bevoegdheden kunnen worden gedelegeerd. 

De Parlementaire Conferentie. Deze is samengesteld uit leden van de 

parlementen van alle betrokken staten. De bevoegdheden zijn zuiver 

raadgevende. 

Het Arbitragehof. Een geschil tussen Partijen bij de Overeenkomst 

wordt eerst voorgelegd aan de Associatieraad; slaagt deze er niet in, 

een oplossing te vinden, dan kan het bij het Arbitragehof aanhangig 

worden gemaakt. Dit Hof bestaat uit vijf leden. ü»t Hof is slechts 

toegankelijk voor staten. Het Statuut van het Hof is vastgelegd in het 

Protocol nr. 8| de procedure is vergelijkbaar met die van het Hof van 

Justitie van de Europese Gemeenschappen. 
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Hoofdstuk III 

Een historische studie von zekere bepolingen von de Yaounde II -

Overeenkomst ois basis voor de interpretatie von de ACS - EEG Over

eenkomst von Lomé. 

De juridische basis van de eerste uitvoeringsovereenkomst werd 

uiteraard gevormd door Deel IV van het EEG - Verdrag. 

Het sprak niet vanzelf, dat deze bepalingen aangehouden zouden worden 

als basis voor de volgende bilaterale Overeenkomsten van Yaounde en 

Lomé. 

Onenigheid over de vraag of, nu de Afrikaanse landen onafhankelijk zijn, 

de juridische basis niet eerder moet worden gezocht in artikel 238 van 

het EEG-Verdrag, leiden ertoe, dat geen enkele Verdragsbepaling in de 

Overeenkomst van Lomé wordt genoemd als juridische grondslag. Desalniet

temin schijnt artikel 238 van het EEG-Verdrag hiervoor aangewezen te 

zijn . 

Zoals de rechtsontwikkeling binnen de Europese Gemeenschappen bij te 

dragen heeft tot de vorming van een "Gemeenschapsrecht" dat los staat 

van het volkenrecht en van het recht van de Lid-Staten, zo kan men 

zich afvragen, of de rechtsontwikkeling binnen de "Associatie" eveneens 

aanleiding kan zijn voor de vorming van een "Associâtïerecht". 

Deze vraag dient op dit moment (nog) ontkennend beantwoord te worden. 

Wat de internationale status van de Associatie-verhoudingen betreft 

kan men concluderen, dat rechtspersoonlijkheid niet is uitgesloten, 

doch dat de gebruikelijke voorwaarden daarvoor (bijvoorbeeld het 

sluiten van Verdragen) niet zijn vervuld. Verder moet worden vastgesteld 

dat de partijen bij de Yaounde en Lomé Overeenkomsten, zoals bij elke 

volkenrechtelijke overeenkomst, bepaalde souveraine rechten ten bate 

van de associatie en haar instellingen hebben opgegeven. 

In dit verband zijn van belang vraagstukken betreffende de keuze van 

het toe te passen recht, de juridische positie van personen in dienst 

van de instellingen, de immuniteiten, het regiem van de eigendommen 

van de Associatie, het overeenkomstenrecht, de ten uitvoerlegging van 

uitspraken, etc. 

In het kader van de rechtsontwikkeling is van bijzonder belang het al 

of niet bestaan van "Rechtsbeginselen welke aan de associatie eigen 

zijn". Voor zover de Lid-Staten en de geassocieerde staten bepaalde 

rechtsbeginselen gezamenlijk aanvaarden, vormen deze een gemeenschappe

lijke rechtsbasis welke al hun verhoudingen betnvloedt. In het volken

recht wordt verwezen naar de "algemene rechtsbeginselen welk· zijn 

•rkend door de geciviliseerde naties"; zijn de ontwikkelingslanden in 
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deze terminologie ook begrepen? Vroeger was het antwoord op deze vraag 

negatief. Een dergelijke houding is in de tweede helft van de twintigste 

eeuw niet meer vol te houden. Zo zijn de beginselen van de goede trouw 

en de "res indicata" universeel aanvaard. 

Algemene rechtsbeginselen in het Afrikaanse recht. De meeste Afrikaanse 

landen kennen in hun gewoonterecht en later, in het hun opgelegde ge

schreven westerse recht dezelfde algemeen erkende beginselen betreffende 

overeenkomsten, personen en rechtspraak. Dit wordt duidelijk aangetoond 

door het recht van landen zoals Ethiopie, Somaliland, Soudan en Madagas

car. Opvallend is echter dat het recht in die landen zijn oorsprong 

niet zozeer vindt in de bescherming van het individu en zijn rechten, 

maar in die van de groep: familie of stam. 

Het is duidelijk, dat bij de interpretatie en aanvulling van het 

"Associâtïerecht" de instellingen - de Associatieraad in zijn kwasie-

junsdictionele functie en het Arbitragehof - in de eerste plaats de 

bepalingen van de Overeenkomst zullen toepassen. Daarnaast zullen zij 

- in navolging van het Hof van Justitie van de Europese Gemeenschappen -

rekening houden met het interne recht van de bij de associatie betrokken 

landen en dan voornamelijk met die rechtsbeginselen die zij gemeen 

hebben. 

Hoofdstuk IV 

Politieke en economische overwegingen en hun juridische gevolgen. 

Op het ogenblik dat landen uit Afrika, het CaraÏbische gebied en de 

Stille Oceaan (ACS) zich met de EEG verbinden, bevindt de laatste zich 

in een onrustige, om niet te zeggen onrustbarende, evolutie, veroor

zaakt door de uitbreiding van de EEG en door de tegenwoordige econo

mische wereldcrisis. 

Van hun kant kennen de ontwikkelingslanden vele omwentelingen, zowel 

politieke als economische. De verhoudingen tussen de bij de overeen

komsten aangesloten landen zijn echter reeds eeuwen oud en berusten 

op verschillende volkenrechtkundige Verdragen, zoals het Verdrag van 

Berlijn van 1ΘΘ4. 

Van belang is een juist begrip van deze verhoudingen tussen de EEG en 

de ACS - Staten (1973-1975). De laatsten legden grote nadruk op gelijke 

behandeling terwijl hun noden niet alleen erkenning, maar vooral hulp 

vereisen. Dit vindt zijn uitwerking in een nieuw Fonds van ongeveer 

vier miljard rekeneenheden. Buitendien is nieuw het feit, dat de 

geassocieerde landen nu ook zeggenschap krijgen bij het aanwenden van 



-6-

deze middelen. Verder is nieuw het stabilisatiesysteem van de opbrengs 

uit de export van basis Produkten van de ACS-landen naar de EEG en het 

oprichten van gemengde instanties om bepaalde specifieke doeleinden op 

het gebied van de industríele en commerciële samenwerking te verwezen

lijken. De landbouwprodukten van de ACS-Staten hebben een vrijere toe

gang gekregen tot de EEG dan vroeger het geval was. 

Hoofdstuk V 

De AC5-EEG Overeenkomst van Lorna. 

In de eerste plaats valt op, dat niet meer gesproken wordt van "Associo 

welke term herinnert aan Deel IV van het EEG Verdrag, daterende uit het 

koloniale tijdperk. De ACS landen gaven de voorkeur aan "Samenwerking". 

Waar enkele Lid-Staten deze term te vergaand achtten werd uiteindelijk 

eenvoudige benaming "Overeenkomst", zonder meer, aangehouden. 

De bepalingen betreffende de handel (Titel 1) zijn in vergelijking met 

de Yaounde Overeenkomsten in zoverre veranderd, dat er geen sprake meer 

is van vrije invoer van EEG Produkten in de ACS landen en dat nu een 

regeling bestaat om de opbrengsten uit export van deze laatsten te 

garanderen (Titel II). 

Titel III van de Overeenkomst van Lomé is gewijd aan industríele samen

werking; Titel IV bevat de bepalingen omtrent financiële en technische 

coDperatie. Op al deze punten wordt weinig of niet afgeweken van de 

vroegere overeenkomsten; de belangrijkste wijzigingen zijn in het vorigt 

hoofdstuk reeds behandeld. Zulks geldt ook voor Titel V over vestiging, 

diensten, betalingen en kapitaalverkeer. 

Van meer belang zijn ook in deze overeenkomst de bepalingen van Titel VI 

betreffende de instellingen. Zijn zij in essentie gelijk gebleven, bena

ming en samenstelling zijn veranderd. De Raad van Ministers treedt in de 

plaats van de Associatieraad en wordt bijgestaan door een Comité van 

Ambassadeurs (vroeger: Associatie-Comité). De Parlementaire Conferentie 

is omgezet in de Raadgevende Vergadering om daarmede in de benaming 

rekening te houden met de werkelijkheid, namelijk het gebrek aan 

functionerende parlementen in bepaalde landen van de ACS. Van groter 

belang is de vervanging van het Arbitragehof door een "ad hoc" college 

van scheidsrechters. Het spreekt vanzelf dat de overwegingen met betrek

king tot het Arbitragehof aangaande de ontwikkeling van een "Associatie-

recht" of de toe te passen regels (algemene rechtsbeginselen) eveneens 

gelden voor deze scheidsrechters. 
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Hoofdstuk VI 

Conclusies. 

Met betrekking tot de verhoudingen tussen ontwikkelingslanden en de 

geïndustrialiseerde wereld bestaat er nu reeds een belangrijke ervaring. 

De banden tussen deze twee groepen van landen, althans binnen de ACS-

en EEG-landen, schijnen zo sterk, dat zelfs uittreden uit de Gemeenschap 

door een Lid-Staat niet veel aan deze verhoudingen zou kunnen veranderen. 

Hoe oud of jong de betrokken landen nu ook zijn, zij zijn elk gebonden 

door het beginsel pacta sunt servando. Regionale somenwerking in Afrika 

was tot nu toe een mislukking. De uitbreiding van de Gemeenschap maakt 

nu coöperatie tussen Engels sprekende en Frans sprekende Afrikaanse staten 

mogelijk. 

Elk conflict tussen ACS-landen of tussen Lid-Staten von de EEG zal echter 

zijn invloed doen gelden op de "Associatie/Samenwerking". 

De achterstand van de geassocieerde Staten is in het algemeen schrik

barend en zal nog gedurende jaren de belangrijkste zorg blijven von de 

ACS-landen; de doelstelling van de ACS-EEG samenwerking dient een wei-

gerichte ontwikkeling te zijn, en dit niettegenstaande het feit, dat 

de politieke systemen van enkele ACS-landen niet beantwoorden aan de 

algemeen in de EEG-landen geldende opvattingen. 

De ACS-landen kunnen reeds nu een belangrijke bijdrage leveren tot de 

rechtsontwikkeling dankzij hun oude cultuur en gewoonten. 

De ervaringen van de afgelopen 15 jaren leren, dat samenwerking op de 

bestaande basis zeer wel mogelijk is en vruchtbaar kan zijn. Typerend 

voor de verhoudingen is, dat het Arbitragehof tot nog toe niet is opge

treden. Wat tot nu toe ontbroken heeft, is de deelname van de volkeren, 

in welke vorm dan ook (daargelaten de deelname via de Parlementaire 

Vergadering), zoals middels vakverbonden van werkgevers en van werk

nemers. De toekomst zal hier verbetering moeten brengen. 

Tenslotte is te verwachten, dat de toepassing van de ACS-EEG Overeen

komst zal bijdragen tot de ontwikkeling van een geheel van rechtsregels 

dat eigen is aan de verhoudingen tussen deze landen. 
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CORRIGENDUM 

Раке 20. note 34» Add: "See Declaration with regard to 

Article 10 of Yaounde II - Annex I of 

the Convention. 

Page 47. line 16: For "Malagasy", substitute "Mauritius". 

Раке 82. note 40: For "Article 14", substitute "Article 15". 

Раке 108. line 14: Рог "object", substitute "subject". 

Раке 132. bottom line: Рог "Arbitral Tribunal of the United 

Nations", substitute "International 

Arbitration". 

Раке 133. note 37: Рог "Article 6(2)", substitute "Article 1(2)". 

Раке 149. note 72: This should read, "para. 2.30 supra". 

Раке 322. line 4: Рог "free trade association", substitute 

"free trade". 

Раке 357. line 22: Por "Confuciusnism", substitute 

"Confucianism". 

Раке 420. linea 23 & 29: Рог "Treaty of Brussels", substitute 

"EEC Treaty". 





SITgr.T.TJTffRiW 

The constitutional law of a State evolves in the light 

of the circumstances of its people. 

States of the Third World must conserve what are, properly, 

their peculiar features and characteristics, and only 

dismiss whatever in present conditions may be unjust or a 

cause of stagnation in their constitutional evolution. 

The interpretation of codes, legal instruments and 

constitutional rules is in practice dominated by the 

evolution of political, economic and social ideas. 

In the traditional African set-up, the ruler exercises 

power by consent; the subjects are as fully aware of the 

duties which their chieftain owes to them as they are of 

the duties they owe to him, and exert reasonable pressure 

to ensure the discharge of those duties. 

Since the history of constitutions is a cemetery of 

political formulae, the so-called unstable constitutions 

of the developing States are merely the harbingers of 

tomorrow's stability. 

Δ government must be the servant of the people and its 

principal duty is to give to the public what they want. 

One of the most important attributes of a good constitution 

is to ensure that the interests of minority groups are duly 

protected. 

Democracy is the mere counting of heads, no matter what 

they may contain. 
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