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1. Introduction

A range of critical political-economy contributions has suggested that 
the way in which the European Union (EU) and its Member States 
responded to the economic crisis that erupted after the financial crash 
of 2007/8 exhibits strong authoritarian traits. Drawing on Poulantzas’ 
([1978] 2000, 1979) notion of authoritarian statism (Oberndorfer, 2014; 
Sandbeck & Schneider, 2014), in some cases combined with Hall’s (1979, 
1985) notion of authoritarian populism (Bruff, 2014), these contribu-
tions provide evidence of a profound political crisis in which demo-
cratic processes and rights are being considerably downgraded. The EU 
institutions and its Member States are both being reconfigured into 
less democratic entities through an increased reliance on de jure and de 
facto coercion, while attempts to appease political dissent and resistance 
through policy and/or material concessions as a way of manufacturing 
consent are increasingly absent. What Oberndorfer (2014) refers to as 
“authoritarian constitutionalism” in his analysis of the authoritarian 
traits in the institutional ensemble of the EU primarily involves viola-
tions of formal democracy, as well as constitutional and legal changes 
that strengthen executive, judicial, and bureaucratic discretionary 
powers at the expense of legislative powers in combination with an 
increased suspension of the rule of law, and hence a reduced possibility 
for democratic interference and judicial contestation. Bruff (2014), refer-
ring to “authoritarian neo-liberalism”, also mentions, in this respect, 
the increasingly punitive nature of penal and criminal policy.

None of the above-mentioned contributions argues that the method 
of crisis management constitutes a wholesale break with the pre-2007 
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82 The Evolution of Intermediary Institutions in Europe

neo-liberal practices; yet, they imply that neo-liberalism has entered a 
new phase that is qualitatively distinctive from its previous manifesta-
tions (see, also Hartmann, Chapter 7, in this volume). We can only con-
cur with the notion that the management of the current crisis engenders 
clear authoritarian features at both national and EU levels, and that this 
encompasses a simultaneous strengthening and weakening of the state 
and state-like apparatuses such as the EU. Rather than seeing this as a 
new phase of neo-liberalism however, we would contend that authori-
tarian features have become quantitatively more prevalent through an 
expansion of the discretionary powers of EU institutions, notably in 
regulatory fields that have, so far, been the pre-requisite of the Member 
States – such as fiscal policy and labour regulation. This reconfiguration 
of the wider EU-state apparatus – by which we understand both the EU 
and national institutions – into a less open and democratic entity has 
accelerated in the course of the current crisis.

This chapter traces elements of creeping authoritarianism in one of 
the regulatory fields that have been insulated from democratic control 
and political contestation since the founding years of the European 
Communities: EU competition regulation. There is no other regulatory 
field in which the Council of the European Union and the European 
Parliament have so little to say, and in which wide-ranging executive, 
judicial, and legislative competences have been fused into an unelected 
and democratically unaccountable EU body, namely, the European 
Commission’s Directorate General (DG) for Competition. Taking a his-
torical perspective the chapter identifies the changing social configura-
tions of power underpinning competition regulation in the aftermath 
of the stagflation crisis of the 1970s, which marks a watershed between 
what here is referred to as the era of “embedded liberalism” and the era 
of neo-liberalism – a periodisation that roughly corresponds with what 
the ITEPE1 framework refers to as “neo-corporatism” and “governance” 
(Kjaer, 2013).2 It argues that the specific neo-liberal rationale that under-
pins this regulatory domain was consolidated in the 1990s and in the 
first decade of the twenty-first century, and continues to enjoy strong 
support from European constituencies of various political persuasions. 
We are fully aware that the focus on one regulatory domain alone does 
not allow general conclusions to be drawn about the authoritarian guise 
of the EU apparatus prior to the current crisis, as careful longitudinal 
analyses of different regulatory domains would be needed to assess the 
broader picture.

The chapter starts out by introducing the critical political-economy 
perspective through which we analyse (competition) regulation, and 
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Angela Wigger and Hubert Buch-Hansen 83

reflects on the link between neo-liberalism and authoritarian statism. 
The next section traces the authoritarian elements in the competition-
regulation field back to the early 1960s, and subsequently shows how 
the discretionary powers of the Commission and the Courts have been 
decisively strengthened since the ascendancy of neo-liberalism in the 
mid-1980s, and particularly since the “modernisation” of EU competi-
tion regulation in the early twenty-first century. The final section before 
the conclusion reflects upon EU competition regulation as a case of 
authoritarian neo-liberalism, and considers instances of political contes-
tation against the wider socio-economic power configuration.

2. A critical political economy perspective

As a corrective to the narrow and sterile ways in which most economists,  
legal scholars and political scientists study regulation, we analyse compe-
tition regulation from the vantage point of a critical political- economy 
perspective informed by historical materialism (see Buch-Hansen & 
Wigger, 2011; Wigger & Buch-Hansen, 2014). This perspective differs 
from approaches that analyse state institutions without acknowledging 
that their overall content and form, and the changes therein, are shaped 
by broader socio-economic power relations. Examples of such approaches 
include the “new institutionalisms” (Pierson, 1994; Mahoney & Thelen, 
2010) and (neo-) corporatist perspectives (Lehmbruch, 1982a, 1982b; 
Streeck & Schmitter, 1985; Olson, 1986). Focusing on the institution-
alisation of free collective bargaining by autonomous groups, the (neo-) 
corporatist literature ignores the specific characteristics of capitalist  
production and the nature of class relations, and “their implications 
for the specific form and functions of the state in capitalist societies” 
( Jessop, 1990: 111). That is to say, the state as an institutional ensemble 
is seen as being autonomous of the very societal sphere that it structures.

Our critical political-economy perspective is premised on the view that 
the capitalist accumulation process is replete with contradictions, as a 
result of which it depends on various forms of state intervention and reg-
ulation that can temporarily stabilise it (see Boyer, 1990). Competition 
regulation potentially constitutes an element in the wider state appara-
tus that contributes to ensure the temporary functioning of capitalist 
markets. It should be noted though that, historically speaking, not all 
state apparatuses have contained such an element, and the content and 
form of competition regulation can vary across time and space.3 The 
content of competition regulation can differ in terms of which objects are 
targeted (cartels, mergers, market dominance, state aid) and what social 
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84 The Evolution of Intermediary Institutions in Europe

purposes regulation serves, while the enforcement can take  various 
forms: rules can be implemented by politically independent competi-
tion authorities, involve political decision-makers or be left to market 
actors litigating before the courts. The content and form of competition 
regulation are historically specific and contingent on wider power rela-
tions between social forces. The social forces engendered by the capi-
talist accumulation process – more specifically, fractions of capital and 
labour – are considered particularly important. The functions performed 
by different class fractions in the accumulation process may give rise to 
distinct ideological inclinations and preferences with respect to how an 
economic space – or specific parts of it – ought to be regulated (Overbeek, 
2004). Indeed, agents are likely to interpret the world from the struc-
tural positions that they occupy, and this affects their world-views (van 
Apeldoorn, 2002: 19). Different social forces can thus be expected to 
favour different types of (competition) regulation. The relative power 
of particular fractions is not static, as power relations gradually change 
over time with the ascendancy of new accumulation structures. Major 
regulatory changes therefore need to be seen in their socio-economic 
context. While our perspective underscores the importance of class for 
understanding regulatory change, it differs from those historical mate-
rialist approaches that consider regulatory institutions and the state 
apparatus as a whole to be an instrument in the hands of the bourgeoisie 
or a “repressive arm” of the capitalist class (see Hay, 2006, for an over-
view of such approaches). Capitalist states often behave in repressive 
ways, and state regulation tends to favour (fractions of) the capitalist 
class, but state institutions can, and do, also serve numerous other func-
tions. State managers generally enjoy a degree of autonomy from social 
forces, while agents with seemingly less direct class-linkages (albeit still 
endowed with class relevance), such as experts, may also influence regu-
latory developments. As a result, (competition) regulation should not 
be expected to reflect unequivocally the preferences of a given class 
fraction. That said, “state power reflects the prevailing balance of forces 
as this is institutionally mediated through the state apparatus with its 
structurally inscribed strategic selectivity” (Jessop, 2002: 40). Strategic 
selectivity denotes that the state, because it is a condensation of previ-
ous political struggles, privileges certain ideas, strategies and agents over 
other ideas, strategies and agents (Jessop, 1990: 261).

As will be outlined below, neo-liberal ideas have had a major impact 
on the regulation of competition over the past decades. As a general dis-
course, neo-liberalism quintessentially prescribes a system of fierce com-
petition, in addition to the rollback of the welfare state, privatisation, 
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Angela Wigger and Hubert Buch-Hansen 85

de-regulation, trade liberalisation, financialisation, structural adjustment 
through austerity and monetarism, as well as an intensified “commodi-
fication of social relations in all realms of life” (Brenner et al., 2010: 2). 
Neo-liberalism builds on the notion that capital has to be dis-embedded 
from the web of social, political and regulatory constraints, and that 
key regulatory institutions should be insulated from democratic control 
(Harvey, 2005: 11, 66). With regard to the content of competition regu-
lation, a narrow “competition only” focus is advocated, justified with 
reference to efficiency and consumer welfare improvements in the form 
of lower prices, and leaving little room for broader macro-economic 
visions and industrial and/or social policy considerations. With regard 
to form, politically independent authorities, detached from any demo-
cratic accountability, are considered to be best-placed to ensure free com-
petition, preferably accompanied by a system of private enforcement 
under which consumers and corporations (the only market players con-
sidered to be relevant) can litigate anti-competitive conduct. The fact 
that neo-liberalism and, in particular, its vision on how to regulate capi-
talist competition, exhibit authoritarian traits was established already 
in the 1930s. Heller (1933, referred to in Joerges 2010) accused Ordo-
liberalism (an early form of neo-liberalism associated with a group of 
economists and lawyers that met at the Freiburg University in the 1920s 
and 1930s) of being an authoritarian type of liberalism. Ordo-liberals 
shared a vocation to establish Ordnung (order) through a strong state 
as the guarantor of social justice; however, not through redistributive 
policies, but through a state-controlled order of competition. Notably 
politically independent state institutions, free from partisan influence  
and democratic interference, were to take on the role of the Hüter der 
Wettbewerbsordnung – the guardian of the competitive market order (see 
Eucken, 1938). Recent contributions on authoritarian neo-liberalism or 
constitutionalism build on Poulantzas’ (1978: 203–204) understanding 
of authoritarian statism, which he defined as “intensified state control 
over every sphere of socio-economic life combined with radical decline 
of the institutions of political democracy and with draconian and mul-
tiform curtailment of so-called ‘formal’ liberties”.4 As summarised by 
Jessop (1982: 170), the key features of authoritarian statism are, first, 
“a transfer of power from the legislature to the executive and the con-
centration of power within the latter”, second, “an accelerated fusion 
between the three branches of the state legislature, executive, and  
judiciary – accompanied by a decline in the rule of law”, third, “a func-
tional decline of political parties as the privileged interlocutors of the 
administration and the leading forces in organising hegemony” and, 

10.1057/9781137484529 - The Evolution of Intermediary Institutions in Europe, Edited by Eva Hartmann and Poul F Kjaer

C
o

p
yr

ig
h

t 
m

at
er

ia
l f

ro
m

 w
w

w
.p

al
g

ra
ve

co
n

n
ec

t.
co

m
 -

 li
ce

n
se

d
 t

o
 U

n
iv

er
si

ty
 L

ib
ra

ry
 N

ijm
eg

en
 -

 P
al

g
ra

ve
C

o
n

n
ec

t 
- 

20
16

-0
1-

13



86 The Evolution of Intermediary Institutions in Europe

finally, “the growth of parallel power networks cross-cutting the formal 
organisation of the state and exercising a decisive share in its activities” 
(for a discussion, see ibid.: 170–173). Given the brevity of this chapter, 
the analysis on EU competition regulation below will mainly focus on 
the first and the second features and embed them in the broader context 
of capitalist changes and social power relations since the enactment of 
the European integration project in the late 1950s.

3. Capital, labour and competition regulation  
in the era of embedded liberalism

The content and form of competition regulation in Europe took shape 
against the institutional nexus of the post-war social order of organised 
capitalism, roughly stretching from the 1950s to the 1970s. What has 
also been referred to as “embedded liberalism” (Ruggie, 1982) was char-
acterised by Fordist accumulation structures, Keynesian welfare states 
(primarily in Northern and Western Europe), and the Pax Americana 
(see, also, Cox, 1987; Overbeek, 1990). Although it was not a time of 
harmony and labour peace, the post-war capitalist order in many coun-
tries in Europe’s core was underpinned by a class compromise between 
organised labour and nationally oriented capitalist classes, mediated by 
the state. Organised capital, weakened by two devastating world wars 
and fearful that the working classes would embrace Communism, made 
substantial concessions to employees in the form of various welfare 
provisions and social rights, particularly when it turned out that the 
emerging Keynesian welfare state contributed to stabilise the Fordist 
accumulation structures by sparking high levels of aggregate demand. 
As an instrument to stabilise these structures further, the state – with the 
support of both organised capital and labour – implemented pro-active 
industrial policies.

Organised labour in the form of trade unions never played a major 
role in shaping the content and form of competition regulation in the 
European Community (EC), but the overall evolution of competition 
regulation reflected, nonetheless, the pertinence of the changing power 
of labour vis-à-vis capital. The 1957 Treaty Establishing the European 
Economic Community (also known as the Treaty of Rome) contained 
provisions on anti-competitive agreements (Article 101 in the Treaty on 
the Functioning of the European Union [TFEU]), the abuse of dominant 
positions (Article 102 TFEU), public undertakings (Article 106 TFEU) and 
state aid (Article 107 TFEU). With the adoption of Council Regulation 17 in 
1962, the European Commission was granted far-reaching discretionary 
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Angela Wigger and Hubert Buch-Hansen 87

powers in the enforcement of the Treaty’s rules on anti-competitive 
agreements and abuse of dominant positions. Regulation 17 established 
a centralised administrative ex ante notification regime for (cross-border) 
commercial inter-company agreements (other than mergers), according 
to which the Commission could allow or prohibit such deals, ask for 
amendments or grant exemptions. Exemptions could initially only be 
granted individually on a case-by-case basis, but in the mid-1960s the 
Commission was also empowered to issue block exemption directives, 
which, de jure, did not require Council approval (and, at the time, no 
approval of the European Parliament either). Potential claimants could 
challenge the Commission before the European Court, allowing solely 
for judicial contestation. Acting as investigator, prosecutor, judge, jury 
and executioner, the Commission embodied a fusion between the three 
branches of the state – legislature, executive and judiciary – and could 
take decisions at its own discretion. In other words, features of authori-
tarian statism had already materialised at this juncture.

The Commission left a number of regulatory devices untouched in 
the era of embedded liberalism. For instance, it did not intervene in 
preferential treatment of state-owned companies or issue directives 
demanding the privatisation of national monopolies, even though it 
could have done so on the basis of the Treaty (see Article 106 TFEU). EC 
competition regulation in many ways mirrored the broader class com-
promise that characterised embedded liberalism. In addition to “the 
creation and proper operation of the common market” as the overarch-
ing purpose of competition regulation, the Commission also acknowl-
edged that the dynamics of the competitive process created “intolerable 
social tensions”, and declared the fight against inflation, unemploy-
ment, under-utilisation and under-payment of workers to be central 
policy concerns (European Commission, 1972: 11–12). EC competi-
tion regulation was considered instrumental in creating “an environ-
ment in which European industry can grow and develop in the most 
efficient manner and at the same time take account of social goals” 
(ibid.: 18). The ex ante notification regime mentioned above is illustra-
tive in this respect. Through the notification system, the Commission 
intervened into the market before anti-competitive conduct could take 
place, providing companies with an avenue for lobbying for laissez-faire 
treatment with regard to transactions that otherwise would have been 
forbidden. The Commission could stimulate commercial cross-border 
co-operation agreements or the creation of European – rather than 
national – champions, and thereby facilitate the reconfiguration of sev-
eral national markets into a giant common market, as well as take into 
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88 The Evolution of Intermediary Institutions in Europe

account employment concerns. The particular content and form of EC 
competition regulation hence aimed to support Fordist accumulation 
structures by enabling large national and increasingly European cor-
porations to exploit economies of scale and scope within the emerging 
common market, while also displaying some centre-left elements.

When the economic crisis of the 1970s hit Europe, many companies 
responded by seeking protection through various forms of state aid, 
cartels and other collusive activities. In this climate of “new protec-
tionism”, the Commission kept a low profile by pursuing a defensive 
crisis-management strategy and turning a blind eye to the widespread 
state-aid practices at national level. In fact, it prohibited only twenty-
one state-aid schemes in the 1970s (Allen, 1983: 217). The Commission, 
moreover, permitted “crisis cartels” as a way to address disparities in 
production capacities and actual demand in industries such as the steel, 
shipbuilding, chemicals, man-made fibres and textiles sectors, as well as 
in the sugar industry (European Commission, 1977). Consistent with 
the class compromise at the time, it linked its permissive stance towards 
state aid and crisis cartels to social-policy considerations, proclaiming, 
for instance, that it was “firmly in favour of aid which solves long-term 
social problems” (ibid.: 10).

To recapitulate, the content and form of EC competition regula-
tion reflected, to a considerable extent, the underlying power balances 
between social forces. With organised labour enjoying its heyday in the 
1960s and 1970s, and with the social democratic parties still pursuing a 
centre-left agenda, competition regulation was politically legitimised on 
the basis of social inclusion, full employment and inter-class solidarity. 
As we shall see in the next section, this contrasts sharply with the situa-
tion from the 1980s onwards.

4. Capital, labour and competition regulation  
in the neo-liberal era

In the wake of the crisis in the 1970s, the Keynesian welfare state gradu-
ally transformed into what Cerny (2010b) aptly coined the “competi-
tion state”. Whereas welfare states had served to make individuals less 
dependent on the market, the neo-liberal competition state embodied 
market-led and market-disciplinary regulatory solutions, seeking to 
expose (economic) activities to fierce competition. Competition came 
to be seen as a key instrument – or even the key instrument – for enhanc-
ing economic competitiveness and spurring economic growth. This 
transformation can only be adequately understood in the context of a 
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Angela Wigger and Hubert Buch-Hansen 89

major shift in the balance of power between social forces, notably the  
re-empowering of transnational capital, including transnational finance, 
vis-à-vis organised labour. The neo-liberal turn followed different trajec-
tories in different European countries but has been premised everywhere 
on a dynamic interplay of broader processes of de-industrialisation 
and technological change, as well as the growing transnationalisation 
of ownership structures and production circuits. The ICT revolution 
facilitated the relocation of production to cheap-labour areas and made 
possible the appearance of global financial markets that operate in real 
time, which implicated a historically unprecedented expansion of com-
petition. Neo-liberalism, in short, sustained a capitalist order in which 
the dynamics of competitive capital accumulation could proceed largely 
unhindered and uncontained.

As part and parcel of the efforts to promote and stabilise these new 
accumulation structures, the field of competition regulation was pro-
foundly transformed, and primarily came to benefit competitive trans-
national corporations (TNCs), while the interests of labour and less 
competitive companies were increasingly disregarded. The neo-liberal 
type of competition regulation gained particular momentum when 
free market hardliners Peter Sutherland (1985–1989) and Leon Brittan 
(1989–1995) assumed leadership in the Commission’s DG Competition 
(Cini & McGowan, 2009). The course that they set has been followed 
by consecutive competition commissioners ever since. With the neo-
liberal turn, competition regulation gradually became more narrowly 
defined, supported by sophisticated econometric price modelling as 
a central  reference-point for determining anti-competitive conduct. 
The underlying rationale was, and still is, that intense price competi-
tion increases corporate efficiency and benefits consumers by lowering 
prices. The neo-liberal approach quintessentially gives precedence to a 
micro-economic perspective and to short-termism, limiting the focus 
to individual company behaviour while disregarding social and macro-
economic issues such as unemployment.

All the various components of EC/EU competition regulation were 
impacted by the rise of neo-liberal ideas. The Commission started to 
prosecute cartels with unparalleled vigour from the mid-1980s onwards, 
and particularly after the mid-1990s, and the magnitude of fines imposed 
on cartelists rose sharply. Another central target was the prohibition of 
different forms of direct and indirect state aid, such as subsidised loans, 
tax concessions, guaranteed procurement, financial guarantees and 
export assistance. By further specifying the conditions for state aid, the 
Commission narrowed the leeway for protectionist industrial policies at 

10.1057/9781137484529 - The Evolution of Intermediary Institutions in Europe, Edited by Eva Hartmann and Poul F Kjaer

C
o

p
yr

ig
h

t 
m

at
er

ia
l f

ro
m

 w
w

w
.p

al
g

ra
ve

co
n

n
ec

t.
co

m
 -

 li
ce

n
se

d
 t

o
 U

n
iv

er
si

ty
 L

ib
ra

ry
 N

ijm
eg

en
 -

 P
al

g
ra

ve
C

o
n

n
ec

t 
- 

20
16

-0
1-

13



90 The Evolution of Intermediary Institutions in Europe

Member-State level. Moreover, despite fierce Member State opposition, 
the Commission endorsed the hitherto unused privatisation directives 
under Article 106(3) (TFEU), which allowed it to circumvent first the 
Council and later the European Parliament approval as well. Privatisation 
became a particularly high priority when the Commission took over 
the role of guiding the previously centrally planned Central and Eastern 
European countries through the transition to free-market capitalism in 
the 1990s. Former state-owned enterprises ended up in a clearance sale, 
thereby creating new opportunities for corporate expansion.

Finally, the supranational merger-control regulation that was adopted 
in 1989 (Regulation 4064/89) was modelled on neo-liberal ideas (Buch-
Hansen & Wigger, 2011). It entrusted the Commission with exclusive 
control of “Community-dimension” mergers, creating a so-called “one-
stop-shop” rule that eliminated overlapping and potentially contra-
dictory merger reviews by national competition authorities, thereby 
leaving the European Court of Justice as the only “checks and balances” 
element in the system. Democratically elected policy-makers were given 
no powers in the regulation of mergers. Moreover, the merger-control 
regulation created a system according to which mergers were assessed 
solely on their effects on competition, leaving no room for flexible pro-
industrial or social policy elements. In 2004, the merger regulation was 
revised (see Regulation 139/2004) and introduced a new test basis for 
judging economic concentrations, namely whether mergers posed a 
significant impediment to effective (future) competition. The revision 
formed part of a wider reform of EU competition regulation, which also 
saw Regulation 17/62 being replaced by Regulation 1/2003.

Regulation 1/2003 consolidated the neo-liberal turn in many respects. 
It abolished the pre-notification system, according to which compa-
nies envisaging commercial inter-company agreements and all sorts 
of strategic alliances had to ask the Commission’s permission ex ante. 
Instead, it introduced a system that relies, to a considerable extent, on 
what, in antitrust jargon, is referred to as private enforcement. Although 
public authorities and courts still play an important role under private 
enforcement, the emphasis lies on market actors that litigate breaches 
of Article 101 before EU and national courts. Over the past decade, the 
Commission has sought to stimulate private damage claims before courts 
through various notices, as well as the Directive on Antitrust Damage 
Action adopted in 2014 (European Commission, 2014a).

The European business community opposed the introduction of pri-
vate litigation and a concomitant damage compensation scheme (see, 
for example, UNICE, 2002), but overall, the neo-liberal transformation 
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Angela Wigger and Hubert Buch-Hansen 91

of EU competition regulation has been strongly supported by business, 
particularly TNCs, which were genuinely interested in lifting regulatory 
barriers that hampered the process of capital accumulation. At the same 
time, the use of micro-economics in competition regulation as a way 
of exclusively narrowing the focus to competition has been a vested 
interest of TNCs to keep certain stakeholders away from the negotiat-
ing table. For instance, the European Round Table of Industrialists (ERT) 
openly declared that the involvement of groups such as consumers and 
employees “risks diverting the attention from the competition focus of 
the European Commission’s analysis and increasing both uncertainty 
and delay” (ERT, 2001: 4). The regulatory transformation of EU com-
petition regulation was, in “Eurojargon”, referred to as the “creation of 
a level playing-field”. Enforcement records indicate that this benefited 
large corporations disproportionately. Since the inception of EC merger 
control, the Commission has prohibited less than one per cent of the 
notified mergers, while nine out of ten have been cleared without con-
ditions (European Commission, 2014b). Smaller and, quite often, less 
competitive companies benefited less, as they continued to be subject 
to multiple national merger control systems, and were prevented from 
engaging in cartels or receiving state aid as a way of facing the competi-
tion of much larger TNCs.

The next section assesses the extent to which the EU’s neo-liberal type 
of competition regulation displays authoritarian traits, and the degree to 
which coercive legal, institutional and policy processes dominate at the 
expense of manufactured consent and policy concessions.

5. A case of neo-liberal authoritarianism?

The Commission, as an unelected EU institution, puts much effort 
into appearing to be a transparent and accountable regulatory body. 
Whenever regulatory changes are to take place, expert committees are 
established at an early stage. The Commission refers to these experts as 
if they were politically impartial arbiters who look beyond particular 
short-term interests and campaign for the public good, thereby enhanc-
ing the efficacy of governance and bureaucratic rationality. In the field 
of competition regulation, a thriving expert community in the profes-
sional service sector, specialised in legal and economic questions of the 
enforcement and interpretation of competition rules, have established 
offices at Europe’s political and financial headquarters such as London, 
Brussels and Frankfurt. As regulatory interlocutors, such experts influ-
ence different stages of the knowledge production and decision-making 
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92 The Evolution of Intermediary Institutions in Europe

process. The Commission’s green and white papers inviting responses 
from all sorts of interested parties are exemplary for the prevalence of 
so-called experts from the professional services industry. Such consulta-
tion practices uphold the illusion that a plurality of agents can exert 
influence. The Commission is, however, not obliged to justify why it 
disregards some voices in the “debate”, nor does it follow such a practice 
voluntarily. The veil of “expertise” thus serves to legitimise a chosen 
regulatory direction by obscuring and diluting antagonistic positions. 
The reliance on so-called expert knowledge can be seen as an instance 
of a functional decline of political parties as the leading forces in organ-
ising the hegemony and transfer of power from the legislature to the 
executive. This is also corroborated by the increased issuance of quasi-
legislation by the Commission, such as in the form of substantive 
notices, comfort letters and codes of conduct guidelines – communica-
tion which neither needs Council nor European Parliament approval 
(see, for example, the Merger Guidelines in 1997; Horizontal Guidelines 
in 2004; Non-Horizontal Guidelines and the Remedies Notice in 2007 
and 2008; Jurisdictional Notice on the Control of Concentrations 2007). 
The issuance of quasi-legislation enhances the Commission’s discretion-
ary powers, allowing it to circumvent democratic legislative processes, 
and thereby political contestation.

The regulatory shift away from the centralised administrative ex ante 
public control model towards a de-centralised ex post private enforce-
ment model with the adoption of the aforementioned Regulation 
1/2003, moreover, exemplifies a strengthening of both executive and 
judicial powers. There has been some debate as to whether Regulation 
1/2003 entails a de-centralisation or a centralisation of the system (see 
Wilks, 2005), but the “modernisation” of EU competition regulation 
was presented as a much needed de-centralisation. Through declaring 
Article 101 (TFEU) directly applicable, national competition authorities 
were empowered to enforce EU cartel regulation and grant exemptions 
in cases categorised as “affecting cross-border trade”, and, as part of 
the private enforcement system, claimants could also litigate observed 
antitrust breaches (potential cartel cases) before national courts. The 
European Competition Network (ECN) was established as a co-ordinat-
ing platform, facilitating the joint application of EU competition regu-
lation in a coherent fashion, as well as the allocation of cases and the 
exchange of information in the investigation and prosecution of cases. 
Far from establishing a horizontal governance structure, however, the 
ECN strengthened the role of the Commission, in tandem with the pow-
erful German Bundeskartellamt and the British Office of Fair Trading, in 
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Angela Wigger and Hubert Buch-Hansen 93

determining the central reference-points for the interpretation of EU 
competition regulation. As a guardian of the treaties, the Commission 
reserved for itself far-reaching interventionary powers, allowing it to 
trespass national jurisdictions (see Article 11(6) in combination with 
Article 16 of Regulation 1/2003). The ECN can be seen as an instance of 
authoritarian statism through the “growth of parallel power networks 
cross–cutting the formal organisation of the state” as outlined in the 
theory section of this chapter. Through the structural integration of 
national competition authorities and jurisdictions into the ECN, and 
their subordination to the control of the Commission, the “independ-
ence” of national competition authorities has been diluted. Although 
Regulation 1/2003 simultaneously introduced elements of both de-
centralisation and centralisation, overall, it strengthened the informal 
executive powers of the Commission vis-à-vis national competition 
authorities. Regulation 1/2003 furthermore significantly empowered the 
judiciary. EU courts are no longer restricted to reviewing the legality 
of Commission actions, but have to engage in assessing and punish-
ing anti-competitive conduct themselves – in concert with the national 
courts of the EU-28. What may appear at first glance as enhancing de 
facto opportunities of judicial contestation and the rule of law is pre-dis-
posed towards those who can afford to sue and purchase specialised legal 
advice and support by the professional service industry. The importance 
of this regime change looms large. Commercial inter-company agree-
ments are much more common practice than mergers, even though 
boundaries are often blurred, as inter-company agreements can take the 
form of strategic alliances with major long-term business goals, as well 
as equity joint ventures, minority holdings and equity swaps. Plaintiffs 
invoking a claim against such commercial agreements tend to be driven 
by self-interest and the prospect of lucrative damage compensation 
without taking into account broader macro-economic questions in the 
interest of wider society. Likewise, national and EU judges proceed on a 
case-by-case basis, which implies a growing body of judge-made case law 
outside of any democratic mechanism – one that fixes short-term and 
micro-economic views as the sole benchmark for future assessments of 
anti-competitive conduct.

Authoritarian traits in EU competition regulation also became visible 
in the field of state aid. When the crisis hit Europe in 2007, national 
governments started to bail out and nationalise banks considered to 
be of systemic importance (“too big to fail”). The Commission gave or 
granted its permission in the vast majority of the cases upon the basis of 
Article 107(3b) (TFEU), a legal waiver authorising state aid in the case of 
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94 The Evolution of Intermediary Institutions in Europe

“a serious disturbance in the economy of a Member State”. As part of the 
alleged state of emergency, more than 4.5 trillion euros of state aid to 
the financial sector were authorised between 2008 and 2010 alone, the 
equivalent of almost forty per cent of the EU’s GDP and almost double 
the annual GDP of Germany (European Commission, 2011). Although 
more and more industries queued up for their share of state aid, the 
Commission did not consider the relaxation or suspension of state-aid 
rules for the real economy for the duration of the crisis to be an option. 
The Commission, in other words, has been flexible in rescuing finance 
capital – the dominant fraction – while seeking to prevent Member State 
governments from engaging in protectionist “subsidy races” in the real 
economy.

There have been numerous instances in which the neo-liberal con-
tent and form of EU competition regulation have been contested; how-
ever, owing to the strategic selectivity of the EU state apparatus, and 
the Commission in particular, the prevailing status of competition as 
a central foundation of the European integration project has remained 
largely unaffected. Former French President Nicolas Sarkozy from the 
liberal-conservative camp criticised the EU’s competition fetish at the 
June Council in 2007 when he posed the question:

Competition as an ideology, as a dogma, what has it done for Europe? 
Fewer and fewer people who vote in European elections and fewer 
and fewer people who believe in Europe. (Financial Times, 2007)

Despite Sarkozy’s plea that competition should no longer be an objec-
tive of the Union or an end in itself, the notion of “undistorted compe-
tition” remained centre-stage in the 2009 Treaty of Lisbon. The Treaty 
also reaffirms that the Commission is responsible for the creation of 
“conditions of competition within the Union in so far as they lead to 
an improvement in the competitive capacity of undertakings” (Article 
32[b] TFEU).

Organised labour, as well as left wing parties, every now and then also 
contested the Commission’s “competition only” view. The European 
Trade Union Confederation (ETUC), the umbrella organisation of 
national trade unions representing the interests of workers at the insti-
tutional level of the EU, repeatedly demanded that mergers should be 
assessed also with regard to employment levels, while ensuring that 
views of the employees are also heard. The Commission, however, con-
sistently ignored such political demands. Illustrative is the proposed 
merger between ABB and Alstrom in the year 2000, in which a fifth of the 
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Angela Wigger and Hubert Buch-Hansen 95

workforce faced redundancy and around 2,000 workers demonstrated 
in Brussels, marching “for a social Europe and against the Commission 
because they felt that they had no voice in its competition policy” (Erne, 
2008: 128, 154). Although the protests indicated severe discontent on 
the part of labour, the Commission did not reverse its decision and 
cleared the merger.

The pressures to relax competition rules increased in the context of 
the economic crisis that began in 2007, but the astounding speed and 
the high level of secrecy with which the crisis responses were adopted 
marginalised political contestation by legislative bodies and civil soci-
ety more generally. Despite the considerable social unrest and political 
protests that emerged particularly in Europe’s South and East, the neo-
liberal crisis recipes seem to continue to enjoy vast, albeit not enthusi-
astic, support from Europe’s constituencies. Notably the crisis rhetoric 
of “temporarily” “tightening the belt” as a justification for austerity 
measures is (still) widely accepted as being commonsensical. Eurosceptic 
and nationalist parties may have gained ground at the 2014 European 
Parliament elections, but the liberal conservative European People’s 
Party (EPP) could still preserve its majority – as centre-right governments 
continue to dominate Europe’s political landscape. The latter do not 
fundamentally challenge EU or national competition regulation. The 
Commission’s rhetoric that intense price competition makes European 
economies more competitive, increases overall societal welfare and even 
has a trickle-down effect on employment seems to strike a chord among 
Europe’s constituencies, particularly during times of economic slump 
and recession when lower prices appear to be much needed. Strict com-
petition control as a remedy for rising poverty, moreover, seems less 
painful than the tight austerity packages that seek to curb sovereign 
debts through onslaughts on social rights and outright wage depression.

The traditional political centre-left in Europe, including trade unions, 
seems likewise to have succumbed to the enthralling rhetoric that capi-
talist competition enhances competitiveness. Exemplary in this regard 
is the Group of the Progressive Alliance of Socialists and Democrats in 
the European Parliament (2010), which associates EU competition con-
trol with positively connoted terms such as “freedom and equality”, 
“sustainability”, “economic and social solidarity”, “social and territorial 
cohesion” and “quality of life and an efficient and dynamic economy”.  
Entangled in the “Third Way” rhetoric of the 1990s, the political centre- 
left seems pre-occupied with how to win or survive in the global 
 competitiveness race, while merely focusing on cushioning some of the 
negative effects of unbridled competition (Wigger & Buch-Hansen, 2013).  
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96 The Evolution of Intermediary Institutions in Europe

This can also be seen with the political containment of the ETUC. 
Although the ETUC has adopted a critical stance with regard to the 
impact of competition on wages and working conditions, it has largely 
conceded to the neo-liberal and authoritarian restructuring at EU level.

6. Conclusion

EU competition policy-making is completely insulated from the 
 citizens that are affected by the decisions of the EU and from the 
directly elected parliamentarians. This extraordinary concentration 
of power in the hands of unelected officials challenges any notion of 
democracy. (Roland Erne, 2008: 122)

EU competition regulation embodies core “authoritarian” traits: first, 
democratically unaccountable executive and judicial bodies, such as the 
Commission and the European courts, are the prime enforcers, while 
democratically elected decision-makers have no influence on regula-
tory processes. Second, executive, judiciary and legislative powers have 
been fused in the politically independent (neo-liberal “newspeak” for 
 “democratically unaccountable”) Commission, thereby consistently 
allowing it to ignore political contestation. As pointed out by Erne in 
the quotation above, EU competition regulation defies all notions of 
democracy. This, however, is nothing new. As this chapter has shown, 
authoritarian features were present long before the eruption of the 
 current crisis and authoritarian nature of the adopted responses to the 
crisis. The authoritarian foundations of EU competition regulation were 
laid with Regulation 17 in 1962, which equipped the Commission with 
far-reaching discretionary powers and established a system that is not 
subject to democratic processes. The authoritarian nature of the regula-
tory architecture was subsequently further strengthened, for instance, 
by the 1989 Merger Control Regulation and the 2004 “modernisation”. 
In other words, authoritarian features have significantly intensified 
alongside the rise and consolidation of neo-liberalism.

The increasingly authoritarian guise of the EU state apparatus in the 
course of the current crisis takes shape in parallel with – and in con-
tradiction to – the allegedly democratic initiatives that were taken up 
in the Treaty of Lisbon, which entered into force in 2009. These initia-
tives include increased powers given to the European Parliament, the 
strengthening of the principle of subsidiarity alongside the principle of 
conferral and proportionality, as well as the possibility for a European 

10.1057/9781137484529 - The Evolution of Intermediary Institutions in Europe, Edited by Eva Hartmann and Poul F Kjaer

C
o

p
yr

ig
h

t 
m

at
er

ia
l f

ro
m

 w
w

w
.p

al
g

ra
ve

co
n

n
ec

t.
co

m
 -

 li
ce

n
se

d
 t

o
 U

n
iv

er
si

ty
 L

ib
ra

ry
 N

ijm
eg

en
 -

 P
al

g
ra

ve
C

o
n

n
ec

t 
- 

20
16

-0
1-

13



Angela Wigger and Hubert Buch-Hansen 97

Citizens’ Initiative. This apparent upgrading of formal democratic rights, 
however, needs to be assessed alongside the contraction of democratic 
spaces and rights, which has been ongoing for decades – with no end 
in sight. Specifically, the so-called Competitiveness Pact to be negoti-
ated in October 2014 is likely to constitute yet another authoritarian 
assault on democracy. The envisaged competitiveness strategy thrives 
on the rhetoric of free competition as the central engine to economic 
recovery at no extra cost to the taxpayer, and is premised on export-led 
growth through improving trade balances. As nominal exchange rate 
devaluation is no longer an option, a more stringent enforcement of 
competition regulation is considered key to lower prices and to make 
EU products more attractive worldwide (in addition to further wage 
repression and lowering corporate tax rates). What has officially been 
termed “Partnerships for Growth, Employment and Competitiveness” 
(European Council, 2013) is likely to consist of bilateral contrac-
tual reform arrangements between individual Member States and the 
Commission in areas judged to be lacking competitiveness. In contrast 
to the Country-Specific Recommendations issued by the Commission 
under the so-called European Semester procedure adopted in 2011, 
these competitiveness treaties would be legally-binding, and hence be 
enforceable before the European Courts. Without national parliaments 
or the European Parliament having a say on the substantive content, key 
decision-making areas will be insulated from democratic control of leg-
islative forces, while executive and judicial bodies, such as the European 
Commission, national ministries and the EU Courts will see their discre-
tionary powers strengthened in probably unprecedented ways. It goes 
without saying that the authoritarian features of the EU state apparatus 
would be further consolidated, should the envisaged bilateral competi-
tiveness treaties indeed materialise.

Notes

1 The multi-disciplinary research project “Institutional Transformation in 
European Political Economy – A Socio-Legal Approach (ITEPE)” is funded by 
the European Research Council and will run until 2017. The project is hosted 
by the Department of Business and Politics, Copenhagen Business School.

2 In contrast to the ITEPE framework, the critical political economy perspective 
outlined here highlights the importance of changed power relations between 
organised labour (trade unions) and (transnational) capital fractions for this 
epochal shift.

3 Elsewhere we also consider the scope of regulation (see Buch-Hansen & Wigger, 
2011).
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98 The Evolution of Intermediary Institutions in Europe

4 Applied to the particularities of neo-liberalism, recent contributions on 
authoritarianism strongly resemble Gill’s (1992) notion of “new constitu-
tionalism” as a form of disciplinary and political lock-in of neo-liberalism. 
However, they differ in their particular emphasis on the suspension of the 
rule of law through increasing the discretionary powers of the executive in 
regulatory processes, as well as the revaluation of such powers in the judici-
ary, which eliminates or obviates not only political but also judicial contesta-
tion. Bruff (2014) essentially focuses on the context of UK domestic politics 
in the aftermath of the Cold War, pointing to the contradictory process in 
which executive statehood has been strengthened but also weakened in terms 
of organising hegemony and accommodating different classes (see, also, the 
contribution by Eva Hartmann, Chapter 7, in this volume). Oberndorfer 
(2014) and Sandbeck and Schneider (2014) equally refer to the contradic-
tory strengthening and weakening of state power, but primarily focus on the 
strengthening of executive and judiciary powers at EU level.
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